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LIBERTIE.S. 


(A) The ſeveral Species of them. 


OW liberties may be claimed. vide Franchiſes, (A. 1, 2.) 

All liberties and franchiſes are derived from the king, 
ide Preragative, (D. 30, &c.) | 8 
As to the counties palatine, cingue-portt, and corporations, 
vide- Franchiſes, (D. 1, &c.—E. t, &c.—F. 1, Kc.) al 

As to liberty to have conuſance, or to hold pleas, vide Courts, 

1, Kc.) | | 
G0 have courts, vide Gunty, (C. 1, &c,)—Courts.— Hundred, 
B)—Leet. FT 1 
2 As to liberty to make juſtices, or officers, vile Fuftices,— 
| Fuſtices of Pract, Officer. Prerogative, (D. 29. 37.) * 

As to the liberty of a chaſe, foreſt, park, warren, &c. Vide 
Chaſe, | RE, | 
(B) Dow granted. 

F the king grants a liberty to another, he may make the grant 
I by furs. — denoting what liberty is — 2 

Or the king may grant by general words, which relate and 
have reference to ſome ſpecialty: as, if the king grants to 4 
town, that they ſhall have juſtices, who ſhall have ſuch authority 
and power as any other juſtices in the county have, it will be 
good; for the ſpecialty, to which the general words refer, is well 
known. 20 H. 7. 6. b. 7. a. | 

If the king incorporate a town, and grant, that it ſhall have 
ſuch liberties as London, it will be good; for it ſufficiently appears 
what liberties London has. Per 2 F. 20 H. 7.6.6. 7.6, 


(C) Pow loft. 


x (C. 1.) By Nonigſer. 2 

OW they may be deſtroyed by coming back to the king, (C. 1. 

vide Fanchiſes, (G. 1, &c.) - © When 
When forfeited by breach of a condition in law annexed, vide felt, 
Cudition, (S. 1, 2.) — Franchiſer, (G. 3.) 

Liberties in which the ſubject has. an intereſt for common 
juſtice, or the common profit, may be forfeited by nonuſer : as, 
a liberty of courts may be loſt by nonufer, 

Vor. V. „ 80 


a 8 LIBERTIES. 
So a liberty of a fair, or market. Manw, 8 1. 


7 every other incident or ſubordinate claim by the ſame grant. 
| al. 82. 
# As, if a man loſe a market, or fair, he ſhall loſe alſo the court 
of piepowders, bid. 

But where the franchiſes in the ſame grant are ſeveral, the for- 
feiture of one does not loſe the other. 1bid. 


(C. 2.) But a liberty for the ſole profit or pleaſure of the owner, ſhall 
When not. not be loſt or forfeited by nonuſer : as, if a man can ſhew a title 


to a park, warren, &c. by grant or preſcription, he ſhall not loſe 
p it 7 nonuſer, Manw, 81, 


LICENCE. 


Vide Alienation, (A. 1, 2.)— Capacity, (B. 3.)—Chafe, (H. 3. )— 
Fire, (E. 8.)— Juſtices of "=D (B. 26. 100.) —Pleader, (D. 1, 


NR dc. — Treſpaſs, (D.) 


L I F E. 
| 5 Eſtate fo} Life. 
Fide Copyhold, (C. 10.)—Deviſe, (N. 7.)—Eflates, (E. 1, &c.) 
— Officer, (B. 9.)—Waſfte, (F. 2.) 


LIGEANCE. 
Vide Allegiance. 


LIMITATION. 


Limitation of Actions. 


Vide Action upon the Go upon Aſſumpſit, (D.— H. 6, 7.) - Chan- 
cery, (I. 1.) — (4 W. 17.)—Prerogative, (D. 86.) — Temps, 
(G. 1, &c.) 


Limitation of the Crown. 
Vide Parliament, (H. 18, 19.) 


Limitation of Eſtates and Ales. 


* Condition, (T.) — Chancery, (4 W. 19, &c.) — Uſer, 
(K. 1, &c.) 


— 


LIS P E N DE N s. 


> Vide Abatement, (H. 41, &c.)—Chancery, (I. 1.—4 C. 3, 41 
Maintenance, (A. 5.) 


So a forfeiture of any franchiſe or liberty is a forfeiture: 


ws * 2 ws 
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LIVERY-MAN.. 
Vide Franchiſes, (F. 26.) 


LIVERY OF SEISIN. 
Vide Feoffment, (B. 1, Kc.) 


LONDON. 


(A) It's Antiquity and Extent. 
74 CITUS fays of London, qued tempore Neronis fit copia ne- 


gotiatorum, & commeatu maxime celebre. 4 Inſt. 247. 

The city of London being deſtroyed by the . A», 839. was 
reſtored and encompaſſed. with walls by by king Alfred Ae. 886, 
which having been often repaired were rebuilt A. 1477 from the 
Tower to Aldgate, and ſo to Biſhopſgate, and fo to Cripplegate, then 
Alderſgate, Newgate, Ludgate, and to Fleet-ditch, and ſo to the 
Thames, 643 perches, viz. above two miles in circuit, 1 Stew. 

II, 12. 
1 The antient wall paſſed thro” the Tower, for which reaſon all 
within the Tower that lies upon the Weſt part of the wall is 
within the city of Londen, and all upon the Eaſt part lies in the 
county of Midleſex. 3 Inft. 136. 

Before the time of H. 3. the city was divided into 24 wards, 
whereof Portfoken lies extra murum, Biſhopſgate, Cripplegate, Al- 
derſgate, and Farringdon, in part extra, in part intra murum. 
1 Stow. 347. 

By parliament, 17 R. 2. Farringdon extra was ſevered from 
Farringdon intra, and made a yp: ie ward. 1 Stew. 347. 

By charter 1 Ed. 3. made and approved in parliament, the 
king granted to the citizens _ eir ſucceſſors the vill of South- 
wark cum pertinentiis, ſolvendo the uſual farm. 2 Stow. 3. (Vide 
Priv. Lond. 14.) 

By patent 4 Ed. 6. the king granted to them his manor and 
borough of Southwark cum pertinentiis in com. Surry, the meſſuages 
and lands near the borough of Sczuthwark purchaſed by H. 8. of 
Ch. D. of Suffe/k, except Southwark place and park, the priſons 
of the king's bench and marihalſea ; et quod inhabitantes de South= 
wark ſint ſub gubernatione, Ic. of the city as citizens and inhabi- 
tants of London. 2 Stow. 4. 6. (Vide Priv. Lond. 20. ) 

After that grant, by an order of the court of mayor and alder- 


men, confirmed by the court of common council, the laſt day of 


July, 4 Ed. 6, Southwark was conſtituted the 26th ward, by che 

name of Bridge Ward without. 2 Stow. 6, 
By agreement with the earl of C:rnwal confirmed by charter 
26 Ftb, 31 H. 3. Rueenbithe with all liberties is granted to. the 
2 mayor, 


LON D ON. 


mayor, and commonalty of London and their ſucceſſors, rendring 
gol. per annum. (Vide 1 Stow. 699. & Priv. Lond. 9.) 
By charter 18th October 14 Car. the king grants to the mayor, 


commonalty, and citizens of London, the Moorfields outer and inner, 


and /f W ( Vide Priv. Lond. 27.) 


(B) Extent of it's Jurisdiion. 


PG ward (which extends from Aldgate to the bars near 
Whitechapple, and from the houfe of Lord Bourchier near 
Biſbepſgate to that place in the Thames, to which an horſeman, 
riding into it at low-water, can throw his fpear) imports, the 
franchiſe ad portam. 1 Stoxw. 348. 

This ward was granted remp. Edgar to thirteen knights to 
have the land, with liberty of a guild in perpetuum, and was by 
them granted to the canons of the Holy Trinity, temp. H. 1. 
A. 1115, within the walls of the city. 1 Sou. 348. 

The prior of that houſe was from thence admitted as an alder- 


man of the city to have the government of that ward and ſoke 


+[ 1. as to 
St. Kut be- 
rines, Fast 
Smithfield 


and part of 


J oqver= 


and ſince the diſſolution, the alderman 1s elected, as other 
aldermen, by the citizens. 1 Stow. 349 
And therefore, the Eaſt part of he 7 aver, St. Katherides 


Eaſt Smithfield, 4T ower-hill, the Minories, ſtorchouſes, and St, + 


Botilph's oariſh, which le in that ward, are within the liberty 
of the —_—_ towards the Eaſt. (Vide 1 Sow. 349, &c. } 

So, in Biftopſgate ward, from the gate to the bars juxta St. 
Mary Spittle and half Heundſditch, in his ward, is part of the 
ſuburbs and within the liberty of the city. {Yide 1 Stow. 421.) 

In Cripplegate ward, Foreftreet from the North of Sr. Gi/es's 
church through AMſcor-Lane to Poftern-Lane End near Acer gate, 
with all houſes, gardens, and alleys to Moerfields near Fir/bury 
court, the alleys and buildings about Mor-Lane, part of Grub- 
Street, M hitecraſi-Street to the end of Beech-Lane, Redcro/5-Street 
up to the poſts in a and part of Barbican arc extra 
murum. (Vide 1 Stow. 582.) 

In Alderſgate ward, extra murum are Alderſgate-Street as far 
as Barbican and Long-Lane, and Gy/awel-Street, to the bars. 
{ Vide 1 Stow, 601.) 

Farringdon ward extra N-:wvgate and Ludgate extends towards 
the Welt to the bars in St. John Street, the bars in Holborn, and 
Temple Bar, ( Vide 1 Stow. 711. 

By charter 4 Ed. 6. the mayor, commonalty, and citizens of 
Londen ſhall have like juriſdiction, &c. in Southwark, Oc. as 
in London, (ide 2 Stow. 4. 6. and Priv. Lond. 22.) Vide 
ante, (A.) 

By charter 20 September 6 Fac. the juriſdiction of the mayor, 
commonalty, and citizens of Lendon thall extend through the 


ſeveral circuits, c. of Dukes Place, Great St. Bart halameto, 


and Little S/. Narthelome gu, Blackfryars, II bitefi ars, and Cd 
So, 


Harleur. (V. ide Priv. Lend. 24.) 


LONDON. 


So, by grants from antient kings the mayor, commonalty, 
and citizens of London have the property of the Thames, tam 
foli quam aqua, ( Vide 1 Stow. 35.) © 

By charter 8 R. 1, and 1 John, all Wears, Sr. in the Thames 
and Medeuny ſhall be amoved. (ide 1 Stow. 36. and Priv. 
Lend. 5, 6.) | 

And thereupon the mayor and commonalty of Londen time 
out of mind, have had the conſervation and regulation of the 
Thames, aud the lands thereby overflowed, from Sane bridge in 
the county of Middleſex, to the waters of Yendall and Medqway, 
and the puniſhment oi unlawful engines, &c. And this confirmed 
by charter 3 Fac. Sc. 1 S. 34. 4 If. 250. 1 Sid. 148. 

[St. 14 G. 3. c. 91. and 17 G. 3. c. :8. grant powers to the 
lord mayor c. to improve the navigation of the Thomes Weſt- 
ward, and to purchaſe tolls, and to lay a toll.] 

Vide Courts, (O. 1, &c.) 


(C) Maro. 


BY charters 16 John and 11 H. 37 the barons of Londen may 
yearly chooſe a mayor fit for the government of the city, ſo 
as he be preſented to us, or, if ablent, to our juſtices, and 
ſworn to be. faithful to us. Yide 2 Stow. 186, Sc. 450, Sc. and 
(Priv. Lond. 6, 7.) 

By charter 37 H. 3. to the king, or, if abſent, to the barons 
of the exchequer at Weſtminfler. And by charter 25 Ad. 1. if the 
king and barons He abſent, to the governor oi the Tower, (ide 
2 Stow. 186, &c. 450, &c. and Priv. Lond. g. 11.) 

Before and ſince the conqueſt, to the time of R. 1. Landon 
was governed by a port-reeve, and 1 K. 1. by two bailiffs, and 
afterwards by a mayor appointed by the king, but 10 Fehr the 
king granted quod eligant a mayor de ſeip/ts annually. 2 Infl. 253. 
(Vide 2 Stow. 450.) Se : 

By charter 1 Ed. 3. th yor of Londen ſhall be named in 
every commiſſion for . of Neugate: and ſhall do the 
office of eſcheator within th&\liberties of the city, ſo as he take 
oath to exerciſe the office, and to anſwer to the king as he ought, 
(Vide Priu. Lond. 12, 13.) | 

By charter 2 Ed. 4. the mayor, recorder, and aldermen that 
have been mayors, ſhall be conſervators of the peace within the 
city : and they or four of them, quorum the mayor to be one, thall 
be juſtices of oyer and terminer there. ¶ ide Priv. Lond, 16.) 

By charter 14 Car. they, or the aldermen, not mayors, ſhall 
be juſtices, and four of them, querum the mayor, or recorder 
to be one, may hold a ſeſſions. (Jide Priv. Lond. 26.) File 
gal, (K. 6.) | 

['The juriſdiction by 1 FJ. 1. c. 22. concerning leather cutters, 
is not in the mayor perſonally, but as the head of the court of 
ſeſſions. Rex v. Williams, T. 30 & 31 G. 2. 1 B. M. 385.] 

The lord mayor's watermen are not, as ſuch, privileged from 


being impreſſed: but though not exempted, it would be an abuſe 
1 B 3 of 


- xz i 
2 


— 


. 
—— = po 


— 


r 
— 


— — wo ———_— - — 
. — — _ 
wa 0. Ra My 


wW 


+{[7ide the 
PB. 110218. 
as to their 


election.] 


ILVide the 

i. 11 Geo. 
as to their 
election, 


Sc.]. 


LONDON. 


of the right, to preſs them, if they were in the act of rowing the 
lord mayor in his barge, Cop. 512. 518.“ | 


T HE aldermen of London were annually choſen, till by char- 
ter 28 Ed. 3. it was granted, that they ſhould not be re- 
moved without cauſe ; and by the %. 17 R. 2. 11. it was enacted, 
that they ſhould not be + choſen annually, but remain till removed 
for cauſe. 4 Inſt. 253. : 
But the king by charter may exempt the officers of the mint, 
that they ſhall not be an alderman, or other officer there, and 
then they cannot be fined for refuſal, R. 1 Sid. 288. 


| (E) Reco2de2. 


I F the cuſtom of Londen be denied, it ſhall be certified by the 
mayor and aldermen by the mouth of the recorder, and a writ 

goes to the mayor to certify, except-where the city is concerned 

in intereſt. 2 Inſt. 126. | 

Vide Ceriificate, (B.) 


(F) Common Council. 


A Court is held at Gui/dha!! before the mayor, aldermen, and 
common council, + whenever the mayor appoints. (Vide 
Priv. Lond. 350.) © h 
The mayor and aldermen fit by themſelves, and the others, 
who repreſent the commons of the city, by themſelves. 4 It. 
249. 
The court of common council makes all bye-laws, which bind 
within the city and the liberties. Bid. | 
So they annually chooſe a committee of fix aldermen and 
twel-2 commoners for leaſing the lands of the city; four alder- 
men and eight commoners for the management of the lands given 
by Sir Thmas Greſbam; a governor, deputy governor, and aſſiſt- 
ants for the management of the city lands at Uſer in Ireland. 
(Vide Priv. Lend. 350, 351.) : 
So they elect to the offices of common ſerjeant, town clerk, 
and common cryer. (Vide Priv. Lond. 35 2.) 
No alien ſhal! be admitted to the freedom of the city, without 
their aſſent. ,(/ide Priu. Lond. 352.) - 


(G) Sheriffs. 


Y charter H. 1. the citizens of London ſhall hold Middleſex in 
farm · at 300 J. per annum, fo as they place as ſheriff, whom 
they will, of themſelves. (Vide 2 Stovu. 450, Cc. and Priv. 


Lend. 3.J. B 
By 


— 


LONDON. 


- By charter 1 John, the king grants and confirms to them the 
ſheriffwick of London and Middleſex, with all cuſtoms belonging 
within the city and without, by land and by water, paying 300 /. 
per annum at the Eaſter and Michaelmas exchequer. (Vide 2 Stow, 
450, c. and Priv. Lond. 5.) 

But by charter 11 H. 3. vicecomites reſpondeant ad ſcaccarium de 
hiis que ad dictum vicecomitatum pertinent, 4 Juſt. 25 2. 


(H) London fg a County, and a Copozatfon by 
Pyeſcription. 


ONDON is a county of itſelf. 4 Inf. 248. 
So London is a corporation by preſcription, known by ſeve- 


ral names. 2 Inft. 3 $6 gave 6 ſparſim. 
(I) Chamberlain. 


HE chamberlain of London is an officer choſen annually+. 
<4 (Vide Priv. Lond. 302.) 

And this officer is a corporation ſole by cuſtom, who may take 
a recognizance, obligation, Wc, for money when it belongs to an 
orphan, or to a matter under his care; which goes in ſucceſſion, 
and not to his executor or adminiſtrator. R. 4 Co. 65. Vide 
Guardian, (G. 1, &c.)—Biens, (C.) 

And the ſucceſſor by cuſtom may ſue the obligation, or upon 
ſuch a recognizance direct a precept, in the nature of an elegit, 
to a ſerjeant at mace of his court; who ſhall thereupon do ex- 
ecution according to the /. V. 2. 18. R. 4 Co. 65. 

By charter of 28 Ed. 3. the ſerjeants at mace in the city may 
bear them of gold or filver, or ſilvered, with our arms, in the 
cite or ſuburbs in Middleſex and other places belonging to the li- 
berties of the city. ¶ Vide Priv. Lond. 14. 4 Inſt. 252.) 


(K) Offices granted. 
(K. 1.) Office of Package, 


charter 18 Ed. 4. confirmed by parliament 3 H. 8. the 
king granted, for a debt of 7000. remitted to the king by 
the city, to the mayor and commonalty and their ſucceſſors, the 
oſſices of packing all cloaths, ſkins, and other merchandizes within 
the liberties of the city, as well denizens as aliens, and the over- 
ſight of opening all merchandizes cuſtomable, brought to the port 
of ſafety by land, or water. ¶ Vide Priv. Lond, 19.9 


(. 2.) Portage. 


So, by the ſame charter, Ed. 4. granted to them the carriage 


and portage of all wools and other merchandizes carried in Lon don 
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LONDON. 


from the Thames to any ſtranger's houſes, vel retro“, and of other 
merchandizes to be carried, being in any houſe for a time. ¶ Vide 
P riv. Lond. 19. ) g a 


(K. 3.) Garbling. 


So, by the ſame charter, Ed. 4. granted to them the garbling of 
all ſpices, and other merchandizes that ought to be garbled. 
(Vide Priv. Lond. 19. } 


(K. 4.) Gauger. 


So, by the ſame charter, and by charter 20 H. 7. was 
granted to them the office of gauger within the city; and the 
ordering and correction of the ſame, with all fees, Sc. without 
account. (Vide Priv. Lond. 19.) 


(K. 5.) Wine-Drawer, 


- So, by the charter 18 Ed. 4. the king granted to them the 
office of wine-drawers, to provide for carrying all wines brought 
to the port of the city, and Jaid on land, or elſewhere to be 
carried. (Vide Priv. Lond. 19.) 


(K. 6.) Juſtices of Peace, Coroner, Ec. 


By the ſame charter, Ed. 4. granted to them, that they make 
coroner of the city whom they pleaſe. {Vide Priu. Lond. 19. 
So, by charter 2 Ed. 4. the mayor, recorder, and aldermen 
that have been mayors, ſhall be conſervators of the peace of 
the city, as well by land as by water. 80, by charters 6 Jac, 
& 14 Car. 1. they and the aldermen who have not been mays» 
ors, Sg, Lide ante, (C.) 

And they or four of them (Qu. one is mayor) ſhall be juſtices 
of Oyer and Terminer within the city and liberties, to determine 
all things belonging to juſtices of peace. (Vide Priv. Lond. 16. ) 

So, by charters 6 Fac. & 14 Car. they and the aldermen, not 
mayors, whereof four (of whom the mayor or recorder to be 
one) may hold ſeſſions. And the ſheriffs, 2 ſhall be attendant, 
Oc. ( Vide Priv. Lond. 24. 26.7 5 


(K. 7.) Office of the Great Beam, Weights, and Tronage. 


So, by charter 22 H. e king granted the office of keeper 
of the great beam and.gommon balance or weight within the city 
of Londen, for weighing, all merchandizes of Averdupois, and 
alſo all weights, to the mayor, commonalty, and citizens of 
Londen and their ſueceſſors: and they ſhall have tronage, viz. 
the weighing wax, lead, pepper, &c, and like wares for ever, 
ide Priv. Lond. 20.) | | 

And 


LONDON. 


And the charters 12 Ed. 2. and 1. H. 4. to the ſame effect are 
confirmed, and they ſeem to have had it time out of mind, Sc. 

By charter of H. 3. no ſtranger ſhall buy goods till weighed 
at the king's beam, on pain of forfeiture. ¶ Vide Priu. Lond. 10.) 

And therefore, a bye-law, that a foreigner who ſells goods 
uſually ſold by weight ſhall pay 13 s. 4 d. for every five hundred 
weight, if he does not bring them to the city-beam to be weighed, 
will be good. R. 1 Lev. 15. 1 Keb. 32. 35. 39. | 

So, by charter 1 H. 4. the citizens ſhall have the office of 
gathering the tolls and cuſtoms in Cheap, Billinſgate, and Smith- 
field; and tronage, viz, the weighing of lead, wax, pepper, 
Sc. and like wares within the city for ever. (ide Priv. 
Lond. 15.) 

By charter, 3 Ed. 4. the king granted to the mayor, com- 
monalty, and citizens the tronage, weighing, meaſuring, and 
laying up of all wool, which {hall be at Leaden-lall, and no 
other place within three miles. ¶ Vide Priv. Lond. 18. ) 


(K. 8.) Cuſtody of the Gates, &c. 


So, by charter 1 H. 4. the citizens of London ſhall have the 
cuſtody of Newgate, Ludgate, and all other gates and poſterns 


in the city. ( Vide Priv. Lond. 15.) 


(L) Exemptions granted. 
(L. 1.) To be free of Toll, &c. 


B Y charter H, 1. all the men of Londen, and all their goods 
ſhall be freefrom ſcot and lot, Danegilt, and murder. And 
from all toll, paſſage, and leſtage, and all other cuſtoms thro? all 
England and the ports of the fea, So, by charters 11 H. 3. 
and 5o H. 3. Vide 4 Inſt. 252. 

*But he who claims theſe privileges muſt not only be a free- 
man but an inhabitant of London. Vid. Bl. Term Rep. C. B. 
206 et ſeq. and 4 Term Rep. B. R. 144.* 

So, by charter H. 2. and 1 Jh; and alſo that they ſhall be 
free from bridtoll, childwite, jereſgive, and ſcotale. ¶ Vide 
Priv. Lond. 4.) 

So by charter 26 Ed. 1. from pontage, pannage, and murage 
thro' the kingdom, and all our dominions. { /ide Priv. Lond. 11. } 

So, by charters H. 1. H. 2. and 1 John, none of the citizens 
of London ſhall wage battle, 4 1/7, 252, 


(L. 2.) Excuſed from Juries, c. 


So, by cre 2 Ed. 4. aldermen, while they continue ſo, 
and thoſe that have been fo and have alſo been mayor, ſhall not 
be put in aſſizes, juries, or attaints, recognizances, or inqui- 


ſitions out of the city. (Jide Priv. Lond. 16.) | 
| LAjury 
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LONDON. 


A jury of citizens may waive their privilege, and conſ ent 
to be ſworn on a trial at bar in Middleſex, Lockyer v. Eaft-India 
an pany, M. 2 G. 3. 2 Wilſ. 136.) 


(L. 3.) And from Suits out of the City. 
So, by charter 1 HF. 1. the citizens of London ſhall not plead 


out of the walls of the city in any plea. So, by charters H. 2. 
and 5 R. 1. except pleas of foreign tenures, the king's money- 


ers, and miniſters. So, by charters 1 Yo and 11 H. 3. and 


I Ed. Jo (Vide Priv. Lond. 35 45 5 8. 14. 
So, by charter 1 Ed. 3. no freeman ſhall be impleaded at the 
Exchequer, or elſewhere, by bill, unleſs it concern us or our 


heirs, (/:de Priv. Lond. 14. , 


(L. 4.) Excuſed from Offices, 


So, by charter 1 Ed. 3. g. the citizens ſhall not be compelled 
to go or ſend to war out of the city. ¶ Vide Priv. Lond. 13.) 

Nor, by charter 2 Ed. 4. ſhall aldermen be made collectors, 
aſſeſſors, c. of tenths, fifteenths, taxes, ſubſidies, or other 
impoſitions granted to us or our ſucceſſors: and if elected ſhall 
forfcit nothing by refuſal, . (Vide Priv. Lond. 16.) 


(M) The Paivileges and Cuſtoms of London are 
confirined by Parliament. 


B Y the /. M. Ch. ꝙ H. 3. civitas London habeat omnes liber- 
tales ſuas antiquas & conſuetudines ſuas. | | 
By the ½. 7 R. 2. Rot. Par. nu. 37. (not printed) the citi- 


— of London ſhall enjoy all their liberties whatſoever, /icet ufe 


non fuerunt vel abuſi, and notwithſtanding any ſtatute to the 
contrary. So that they may claim liberties by preſcription, 
charter, or parhament, notwithſtanding any ſtatute made be- 
fore 7 R. 2. F Inſt. 250. 253. | 

But this is intended of franchiſes, that are by lawful title, 
and not forfeited, and franchiſes and cuſtoms ſufferable by, and 
not repugnant to law. 2 Ji. 20. 

And therefore, a cuſtom to impriſon for abufive words ta 
a mayor or alderman out of court, is not good. R. Cro. El. 689. 

And tho? the cuſtoras and privileges of London are confirmed 
by parliament, the king by charter may exempt a perſon from 
being an officer there: as, to the officers of the mint, that 
none ſhall be mayor, eſcheator, ſheriff, or other officer there. 
R. 1 Sid. 288. | 

But a cuſtom, that the watchmen at the cuſtom-houſe ſhall be 
exempt from the ofhce of conſtable, is not good. 1 Sid. 272. 

[The court cannot judicially take notice of a cuſtom of Lon- 
don, there muſt be atlidavit of it. Thyer v. Egfavick, H. 7 
G. 3. Argil v. Hunt, T. 5 G. 1. Driver v. Colgate, H. 12 
G. 2. Hariapp v. Hoare, P. 16 G. 2. 4 B. M. 2032] 
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(N) Cuſtoms of London. 
(N. 1.) In Actions and Suits. 


-. 


B Y the cuſtom of London, an action of covenant lies, with- Yide Conrrg 
out a ſpecialty. (Vide 22 Ed. 4. 2. a. and Priv. Lond. (O. 1. Kc. 


I . 

12 debt lies in Londan upon a conceſ/it ſolvere, (Vide Priv. 
Lond. 146. and 1 H. 7. 22. 0.) | : 

And hes againſt an executor upon a ſimple contract. (1 Ed, 
4. 6. 5. 8 Co. 126. 4.) 

And alſo againſt an adminiſtrator; for he was ſuable as execu- 
tor before the ff. 31 Ed. 3. 11. R. Co. El. 409. 5 Co. 82. b. 

So debt lies againſt pledges by parol. (43 Ed. 3. 11. b. 
I Ed. 4+ 6. 4. 

So, by the cuſtom of London, after a plaint entred in the 
compter, a ſerjeant may arreſt, without proceſs. 9 Co. 68. 
Cro. Car. 196.) 14 

After a debt levied before the ſheriff in his court, the ſheriff 
may direct the ſerjeant ore /enus to ſummon or attach the de- 
fendant without warrant, and upon chil returned to arreſt, 
ad habendum corpus at the next court, 

So, by cuſtom, debt lies by an obligor who pays the whole 
debt againſt the other obligor for his proportion. { ide Prive 
Lond. 148. and Mo. 136.) | 

So, for lands in Lenden, an action lies in London, and not 
elſewhere. (4 Inf. 247.) 

And it cannot be removed by l,, or pone. 2 Inſt. 324. 

But upon a foreign voucher by the fi. Glo. 12. there ſhall be 
a ſummons ad warrantizandum. 2 Infi. 324. Vide Courts, 

O. 2.) 

So, upon a plaint againſt A. in the ſheriff's or mayor's court, 
upon a ſuggeſtion, that B. is indebted to A. and proceſs againſt 
B; if he does not deny the debt, it ſhall be attached in his 
hands for ſatisfaction of the debt by A. 22 Ed. 4. 30. Vide 
Attachment, (A.) 

And this — 2 by 2 attachment may be pleaded by 
B. in an action againſt him for the debt, or given in evidence 
upon non afſumpfit, Vide Attachment, (H.— I.) 

So, if a judgment be againſt A. in the ſheriff's court upon 
which A. was in execution, and afterwards A. is removed b 
habeas corpus, upon which this judgment is returned, and he is 
committed to the marſhal of B. R. charged with a judgment 
there and in London; A. pays the judgment in B. R. and the 
judgment in London is reverſed in the huſtings ; A. ſhall be re- 
mitted to London to be diſcharged there, for B. R. has no know- 
ledge of the judgment in London, except by the return upon 


the habeas corpus, and cannot remove the record from London by 


certiorari. R. Cro. Car, 128. 
An action againſt a feme covert as ſole trader cannot be re- 
moved by habeas corpus from the city courts. (2 Bl, Rep. 1060.9 
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LONDON. 


(N. 2.) In Regard to Apprentices. 


By the cuſtom of London, every one one above 14, and under 
21, may bind himſelf apprentice to a freeman of Lenden, by 
indenture for ſeven years, and ſhall be compelled to ſerve. 
( Pal. 361. 2 Rol. 305.) 

Tho? bound at York, or elſewhere out of the city. (Mo. 136. 
Semb. cont. 2 Hul. 193.) 

So the widow of a freeman may take for her apprentice, any 
woman for ſeven years. (Vide Priv. Lend. 207.) 

So, a ſempitreſs, or other, the wife of a freeman; but ſhe 


ſhall be bound by indenture to the huſband. - Id. 


Sothe apprenticemay be bound for eight, nine, or ten years. 1b:d. 
If the apprentice departs from his ſervice, or breaks the com- 
mon covenants in the indenture, an action lies againft him, 
tho' he be an infant by the cuſtom of London. (Vide Priv. 
Lond. 108, 109. and Pal. 361. 2 Rol. 305.) 

So, by the cuſtom of London, every indenture of apprentice- 
ſhip ought to be inrolled within a year before the chamberlain, 
Jide Priv. Lond. 107. 303. Pal. 361. 2 Rol. 205.) | 
And the apprentice ought to be preſent at the time of inrol- 
ment. (Pal, 361. 2 Rel. 305.) 

If the apprentice refufe to appear to be inrolled, the maſter 
may record the indenture, which will be tantamount (Vide Priv. 
Lond. 305.) 

If the maſter neglect the inrolment within the year, the ap- 
prentice may be diſcharged from his ſervice. (Vide Priv. Lond. 
107. 303. Pal. 361. 2 Rol. 305. | | 

So by the cuſtom of London, an apprentice may be aſſigned 
to another maſter of the ſame trade before his company, and 
afterwards before the chamberlain, and ſhall be bound to ſerve 
the ſecond maſter for the whole refidue of his term, and the 
firſt maſter ſhall be diſcharged. ( Vide Priv. Lond. 108. 304.) 

But if the apprentice be aſſigned before the company, and not 
before the chamberlain, the ſecond maſter is not bound to main- 
tain, nor the apprentice to ſerve him. (Vide Priv. Lond. 304.) 

If there be a difference between a maſter and his apprentice, it 
may be determined by the chamberlain. (Yide Priv. Lond.303,304.) 

Or an action lies, by the one or the other in the mayor's court, 
for- breach of the indenture of apprenticeſhip. (Vide Priv. 
Lond. 304.) | 

If the maſter miſuſe the apprentice, or neglect to inſtruc him, 
or to find him neceſſaries, the chamberlain ſhall ſend a ſum- 
mons to the maſter to appear before him, and ſhall relieve the 
apprentice, or ſend him to his remedy in the mayor's court. 16:4. 

If the maſter does not appear upon ſummons, the mayor 
or recorder {hall ſend his warrant for him. Hid. 
- Bo, if the apprentice be diforderly, &c. the chamberlain ſhall 
ſend the beadle for him, and afterwards ſhall ſend him to 
Bridexvel, or otherwiſe puniſh him according to the nature of 
the olfence. (Vide Priv. Loxd. 303.) | | 
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So, for a reaſonable cauſe the apprentice may be diſcharged 
from his apprenticeſhip. (Vide Priu. Lond. 306.) 

And for that intent, the apprentice brings his indenture, or a 
copy, to an attorney in the mayor's court, who gives a note or 
warraut to the maſter, to inform him of the intent, and for 
- what cauſe, and after four courts ſhall make a ſummons to the 
- maſter to appear and ſhew cauſe to the contrary. bid. 

If the maſter appears by attorney and traverſes the cauſe, it 
ſhall be tried, and according to the verdict the apprentice 
ſhall be diſcharged or not, but without coſts. {ide Priv. 


Lend. 307.) 
(N. 3.) As to Diſpoſition of their Lands, Cc. 


By the cuſtom of London a citizen may make a bargain and 
ſale by parol of his houſes and lands in Landon, notwithſtand- 
ing the f. 27 H. 8. 16. For cities, &c. are there excepted. 


(2 Inſt. 675.) Vide Bargain and Sale, (B. 4.) 


iz 


(F. 3.) 
y/bargain 
and ſale. 


So a bargain and ſale by huſband and wife, of the wife's 


lands within London, binds the wife, being examined before the 


mayor. (Vide Priv, Lond. 123. 148. Heb. 225. Cre. El, 


869.) Yide Baron and Feme, (G. 4.) 


So, by the cuſtom of London, a freeman may deviſe his lands, 
Sc. in London. (Vide Priv. Lond. 156.) | 

By charter 1 Ed. 3. the king granted to the city of Landon 
liberty to deviſe lands in meortmarn, as was uſed in time paſt; 


(N. 4. 
By deviſe. 


and therefore, they may deviſe in mortmain, without licence. 


2 Inſt. 21. Cro. Car. 248. 455. 517. 576. 

So, by cuſtom, a joint-tenaut may deviſe his purparty, and 
it will be a ſeverance. (Vide Priu. Lond. 156.) 

But a will of lands in Landen ought to be proved in the huſt- 
ings, and there inrolled. 16:d. 

So it ought to be proved before the ordinary, and afterwards 


in the huſtings. Crs. Car. 396, 7. Vide Deviſe, (A.) 


As to the cuſtom of Landon in reſpect to orphans, and to the 
diſtribution of a freeman's perſonal eſtate,» Vide Guardian, (G. 


I, 2, &c.) 
| (N. 5.) Erection of Edifices, 


By the cuſtom of London, a man may rebuild his houſe, or other 
edifice upon the antient foundation to what height he pleaſes, tho? 
thereby the antient windows or lights of an adjoining houſe are 
ſtopt, if there be no agreement in writing to the contrary. ¶ Vide 
Priv. Lond. 54.) Vide Action upon the Caſe for a Nuſance. (C.) 

{But if no other erection or building ſo as to ſtop his neighbour's 
lights. Plumber v. Bentham, H. 30 G. 2. 1 B. M. 248. ] 

But he cannot ſtop antient lights by an erection upon a new 
ſoil, or beyond the antient foundation. (Vide Priv. Lond. 56.) 


Vide Aion upon the Gaſe for a Niſance. (A.) 8 
| O, 


0 16 LONDON. $5 
| So, for tlie repair of his houſe,. a man by cuſtom in London 


10 may ſet his poles and ladders upon the ſoil, or houſe, of another 
| adjoining. (Vide Priv. Lond. 59.) 

1 But he cannot break the ſoil, or houſe. Bid. 

F * Neither is the builder of an houſe in London, on a new 


| 
'"% * foundation intitled to erect half of his flank or fide wall on his 
I neighbour's vacant ground. 2 Bl. Rep. 959. | 
14 [The at. 11 G. 1. c. 28. is confined to party-walls between 
Ms, houſes, and doth not extend to party-walls between ſtables. Rex 

| v. Pratt, P. 9 G. 3. 4 B. M. 2298.] 

| [Stat. 14 C. 3. c. 78. directs the thickneſs of party-walls, 
Ms ; Prohibits bow-windows, except for ſhops on the ground-ſtory, 
to project only five inches, and the coping 13 inches, in ſtreets 
30 feet wide; and only 10 inches, and the coping 18 inches, in 

0 é wider ſtreets: and contains many other regulations for buildings 
4 in the bills of mortality; and in Marybone, Paddington, Pancras 
1115 ; and Chelſea.) 14S 


(N. 6.) In Regard to Trade. 6 
(N. 6.) By charter H. 3. the king granted, that the citizens of London 


; A citizen may traffick with their merchandize where they pleaſe, as well 
Fl Wie be by ſea as land. (Vide Priv. Lond. .) | 
pleaſes. By the cuſtom of London, a freeman having ſerved in London, 


Fide Trade. apprentice to a trade for ſeven years, that uſes buying and ſelling, 
\ may leave that and uſe another trade of buying and ſelling. Cre. 
if | Car. 361. 517. | | 
3 And ſuch cuſtom ſhall be good, notwithſtanding the /. 5 El. 4. 
| R. Cro. Car. 347. 516. Vide Præſcription, (F. 3.) 
But a freeman of Lenden cannot uſe a trade, contrary to the 
| . 5 Zl. 4. when he never ſerved as an apprentice for ſeven 
fl . © years. K. 1 Sid. 427. | 
ö | [lt is a good cuſtom to the porterage of corn, roots, &c. 
i belongs to the city from Staines Bridge to Yendal in Kent, and 
FP: the bye-law is good, that none but the company of free porters 
| | ſhall carry it, on penalty of 20s. Fazakerley, v. Wiltſhire, T. 
76. Ludlam v. Bradley, P. 13 G. in C. B. Robinſorr v. Webb, 
T. 2 G. 2. B. R. Str. 462.] ; 
llt is a good cuſtom, that perſons to be admitted to free- 
dom be obliged to ſwear on the New Teſtament, Rex v. Be 
evorth, T. 12G, 2. Str. 1112.) 

[By fat. 14 G. 3. c. 87. driver of cattle in the bills of morta- 
hty miſbehaving, convicted before one juſtice, forfeits from 20 5. 
to 55s. to proſecutor, or commitment to hard labour for a month, 


and whipping. ] | 
(VN. 7.) So, by the cuſtom of London, a feme covert may be a mer- 
04215 neg chant, and trade in a different trade from her huſband, and 


merchanþ buy and ſell by herfelf; in which caſe, if the wiſe be ſued, the 
huſband ſhall be joined only for conformity, and the wife 
alone ſhall he in execution. Gro. Car. 68, 69. Vide Baron 
and Fine, (A. 2.) 
*On 
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n this cuſtom the feme ſole merchant can bring an action 
only in the city courts; but if ſhe and her huſband be ſued in 
a ſuperior court, the huſband may plead the cuſtom in bar, 
3 Bur. 1784.“ 

*On this cuſtom alſo a feme ſole merchant is liable to a com- 
miſſion of bankrupt, and her aſſignees are intitled to her effects 
and debts due to her in the courſe of her trade. Id. ibid. 


1 Bl. Rep. 5 70.“ 


By the cuſtom of Londen, no ſtranger to the liberty of the (x. f) 
city may buy or ſell to any ſtranger to the liberties thereof, (fave A foreigner 
for the uſe of him and his family, and not to fell again,) any ©3900 buy 
merchandize or wares within the liberties of the city; and if „thin the 
they do, the goods ſhall be forfeited to the mayor and com- city to a 
monalty. Vide Priv. Lond. 104. Cro. El. 352.) —_—— 

And this cuſtom is explained and confirmed by charter, 20 

H. 7. and it is recited — that it was confirmed by par- 
lament, (Vide Priv. Lond. 19.) 


Right Patent in London. 
Vide Droit, (D.) 


E & Tithes in London. 
Vid Diſmes, (M. 6, 7.) 


. LORD. 

A d of a Leet. 

n Vide Leet. 

F Lozd of a Manoz. 

's | Jide Copyhold.—Diſfmes, (C. 4.) : 

. Lows Spiritual and Temporal. 

* Vide Dignity. — Eeclefiaftical Perſons, (C. 1, 2.) — Parliament, 

fa — Scotland, (D. 4.) —Seremem, (C.) 

" Loꝛd's Day. 

* Vide Temps, (B. 3.) 
LUNATICK. 

g Ve Chancery, (3 Q.) — Ada. 

0 3 MAINPRIZE 

1 Vide Bail, (B.) 


MAINTENAN CE. ; 


(A) Maintenance ; What ſhall be. 
(A. 1.) By the Common Law. | | 


—— is when a man maintains a ſuit or quarrel to 
. the diſturbance or hindrance of right. G. L. 368. 6. 
2 Inſt. 208. 212. | 

And it is general, or ſpecial. C. L. 369. a. 

And therefore, it will be maintenance in any one, who un- 
lawfully ſuſtains or ſupports a plaintiff or demandant, tenant or 
defendant, in a cauſe pending in ſuit, by word, writing, coun- 
tenance or deed. 2 J. 208. 

As, if a maſter fee counſel out of his own money, or ſpeak 
at the bar for his ſervant. R. Mo. 6. | 

So, if a ſervant retain an attorney to proſecute a ſuit for his 
maſter, without the conſent of the maſter. D. 2 Rol. 77. 


—.— , If he who maintains another is to _ by agreement part 
What mall of the land, or debt, &c. in ſuit, it is Lalled Champerty, G. 
be. L. 368. b. 2 Inft. 208. 563. 

. Or, ff he agrees to have a rent or other profit out of the 
I, 2.) land. / Co. L. 308. 5. 2 Inſt. 209. 563. i 


Tho' the agreement be by parol, or by deed. 2 Inf. 209. 

Tho' the agreement be with a diſſeiſor, tho” he has no right 
in the land. 2 Inft. 563. 

Champerty is the moſt odious ſpecies of maintenance. 2 Inſt, 
208. 

And was an offence by the common law. Bid. 

And now by the ff. W. I. 25. nul miniſter le roy maintaine per 
luy, ne per auter, les plees en la court le roy, des terres, tenements, 
ou des auters choſes, pur aver part de ceo, ou auter profit per cove- 
venant fait, It que le fera, ſoit punie a le volunt le roy. 

Nor, by the ,. V. 1 28. Clerke de juſtice, ne de vicont, ne 
mainteine 'parties quarels en la court le roy. 

Nor by the ft. Art. ſuper Chart. 28 Ed. 1, 11. A miniſter 
of the king, nor any other, Qc. 7 
And therefore, a miniſter of the king or any other, who 
maintains a plea, pending in the king's court upon an agree- 
ment to have part of the thing in ſuit, will be a champerter. 

2 lift. 363. 

So, by the ff. de Defin. Cinſþ. 33 Ed. 1. ft. 2. champerters 
be they, who move pleas or ſuits, -or-cauſe them to be moved 
by their own procurement, or by others, and ſue at their pro- 
per colts to have part of the land in variance, or part of the 
gains. | | | 
' 1 | Champerty 


FA 


MAINTENANCE. 


Champerty ſhall be puniſhed in all actions perſonal, real, or 
mixt. 2 /. 563. 6 p 


But it will not be champerty, if A. contracts with B. for a 
manor, for which B. is afterwards impleaded, and pendente lite, 


B. conveys it to A. 2 Inft. 484. 563. 


(A. 4+) What ſhall be Maintenance by Statute. 
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(A. 3.) 
What fall 
no: be 
ehamoerty, 
Vide poſh, 

(A. 5+) 


By the ft. W. 1. 28. clerke de juſtice, ne de vicont, ne mainteing 


parties en quarels en la cour le roy, &c. 

So, by the f. Dein. Conſp. 33 Ed. 1. ft. 2. who bind them- 
ſelves by oath, covenant, &c. falſely to move, or maintain pleas, 

By the ff. 1 Ed. 3. ft. 2. 14. none of the king's council, 
houſe, or other great or ſmall, by himſelf or other, by letter 
or otherwiſe, ſhall maintain quarrels in the country to the lett 
of the common law. 

So, by the ff. 20 Ed. 3. 4. none about the king, queen, or 
prince, or other great or ſmall, ſhall maintain quarrels, &c. 

Nor, by the /,. 1 R. 2. 4. any of the king's counſellors, 
officers or ſervants, or other perſon within the realm, 

So, by the /. 32 H. 8. 9g. all former ſtatutes againit mainte- 
tenance, champerty, &c. are confirmed. 

And by the ſame ftgtute, no perſon ſhall unlawſully maintain 
or procure maintenance in any of the king's courts, &c. in an 
of his dominions, which have- authority to hold plea of land, 
c. nor retain for maintenance of any ſuit, &c, on pain of 10 /, 


80, by /. 32 H. 8. 9. no perſon ſhall bur vr ſell, or by any 
means obtain any pretenſed rights or titles, Sc. to any manors, 
lands, Cc. unleſs he who ſells, Sc. his anceſtor, or they by 
whom he claims, have been in poſſeſſion thereof, or of the re- 
verſion or remainder, or taken the rents oy profits, by the 
ſpace of a year before the bargain, on pain to forfeit the value 
of the lands, &c. ſo bought or ſold. 

And therefore, if any one, who has a naked right to lands 
ſells them, it will be within the ſtatute : as, if a difleiſee before 
entry ſell his land, tho' he has a real right to it. Co. IL. 369. a. 

90, if a diſſeiſor grant an eſtate to 4, for life or years, re- 
mainder to B. for, life, in tail, or in fee, B. cannot contract 
with the diſſeiſce, that he ſhall enter, or recover, and then con- 
vey to him. Co. L. 369. 6. | 

So, if a feoffment be by an huſband to the uſe of himſelf 
for life, and afterwards to his wife for life, and afterwards to 
his heirs, and then the huſband cufeoffs a ſtranger, and dies, 
and the wife before entry ſells to B. tho' her entry was 
congenbls. R. 1 Leo. 166. 1 And. 201. Mo. 266, Guldf. 101. 

So, if a man, who has no colour of right or title, ſells it 
to another, it will be within the ſtatute, tho” the conveyance 
by him be void. C4 L. 369. a. 


Vorl. V. C As, 


(A. 8.) 
Paving a 
t de, Se. 


3 L * . 
— * J . _— 
— : 8 — A 


r * SEES . — 
© Wu be autos 5 bs SS * 4 LC 2 
L PP 1 — L 


2 


8 um m_m__———. 3". 


Am 4, + pr" 
— — 2 —— I 
Er e 


1 


2 ä W ¾WůöWW 


— — 2 
— —— 


= — — 
2 —— 
* « 


— — 
PT wenn 


APART IEC Ra 
td — 8 
— — _ 


. OCR 
oo . 


1 


= A 2 3 
—— — — — " 22 — — çZñ; wy ad. »_—_ S > 
en ——— — > 4 ; = 


- — 4 — 
. —:.:... Ln 


N 


rr CAR IS IE FILES 


— — 
ä— me ↄeuöꝛm—AHS— . 2 —j — — 
a ＋ > = 
JS 


— A rn 
28 5 hos 
” _ K 

* 


F —T—T—.——.. ——— 
EEE 


18 


Vile arte 
(A. 80 


MAINTENANCE. 


As, if A. has the right, and B. ſells, as land which deſcended 
to him from D. his father. R. 2 Md. 67. 

So, if a man who has a right, obtains poſſeſſion wrongfully, 
he cannot fell within a year without danger: as, if a diſſeiſce 
diſſeiſe the heir of the difſezfor. Co. L. 369. a. 

But if a man recover in ejectment, and has an habere facias 
Poſſeſſronem, but ſells immediately, before he be poſſeſſed for a 
year, it will not be maintenance. R. Godb. 450. 

So he, who purchaſes a pretenſed right to a term for years, 
will be within the ftatute, which ſays, any pretenſed right, 
Co. L. 369. a. 2 And. 57. 

Or a pretenſed right to a copyhold. G. Z. 369. 5. 4 Co. 26. 

So, if a leaſe for years be accepted from A. having a right, 
and not in poſſeſſion, tho' the leaſe be void. R. 1 Leo. 166. 

So the grantee, as well as the grantor of a pretenſed right, 
c. if he knew it, will be within the ,. 32 H. 8. and ſhall loſe 
the value of the land. Co. L. 369. a. Vide the words of the 
ſtatute, | 

But the jury muſt find, that the grantee of a pretenſed title knew 
of it. R. 1 Les. 166, 7. 

So, by W. 2. 13 Ed. 1. 49. chancellor, treaſurer, juſtices, ne nul de 
councel le ray, ne clerke de de la chancery, ne del eſchequer, &c. ne puis 
reſceiver gliſe, ad vouiſon, terre, &c. per done, ne per achate, ne afer- 
mer, Sc. tanque come le choſe eft en plee devant nous, &c. Et qui en- 
counter ceft choſe face, foit pune a la volunt le roy, auxibien celuy qui le 
purchaſera, come celuy qui le fra. 

And therefore, juſtices, king's counſel, or the clerk of a 
court cannot purchaie, or take by gift, land, c. in a ſuit 
pendente lite, tho' the purchaſe be bond fide, and not by champerty. 
2 Inſt. 484. ; 

So, if a ſerjeant, counſel, or attorney take a ſcoffment of p 
of the land 3 in lieu of their tees, it will be champerty. 
2 Inſt. 564. | 

But a purchaſe bond fide by a ſtranger pendente lite, is no mainte- 
nance. 2 It. 484. 564. | 

Or, if a father enfeoff his ſon of the land pendente lite, for his 
aſſiſtance. 2 It. 564. 

Zo a purchaſe by a counſel after a recovery, or a gift for his fees, 
is not maintenance, if it was not upon an agreement pendente lite. 


bid, ( . 


[ . . 
So a ſurrender, or conveyance pendente lite, by a tenant for life, 


or in tail, to him in reverſion or remainder, is not maintenance; 
for he is the next in eſtate, Did. . 


Lide poſt, (B.) 


(B) What ſhall not be Maintenance. 
J the ff. art. ſuper chart. 11. neft mye a entender, que home ni 


poit aver counſaile des countours, et des faxes grits pur ſen donanit, 
ne de fes precheine amies. 


And 


1 


MAINTENANCE. 


And therefore, it is no maintenance, if a counſel takes fees for 
his advice, and aſſiſtance. 2 I. 564. | 
So, if an attorney expends his own money Tor his client, to be 


repaid. 1bid, 

So, if the father pays fees for his ſon, or vice ve ſd Airlout 
expectation of repayment. , 16:d. 

So, if a maſter pays fees to counſel for his ſervant out of wages 
due to the ſervant. Mo. 6. 

So, if a leſſor pays fees, or maintains the ſuit for his leſſee in 
ejectment. 2 Rel. 18 1. 

[If a mortgagee not a party in a ſuit, advances money to ſup- 

rt the title, it is not maintenance. Sharp v. Carter, T. 1735. 
3 P. N. 375+] 

So, if a man who hasa lawful poſſeſſion obtains a conveyance, 
releaſe, &c. from him, who has the right, he will not be within 
the /. 32 H. 8, 9. whereby it is provided, that it ſhall be lawful 
for any, in lawful poſſeſſion, to get by any means the pretended 
right or title, which any perſon hath to the ſame lands, &c. Co. 
L. 369. b. 

i: he be poſſeſſed in praſenti, or of a reverſion, or remainder upon 
the eſtate of A. who has the lawful poſſeſſion, tho' he never re- 
ceived the rents. G. I. 369. b. i 

So, if a man has a tortious poſſeſſion, and takes a releaſe or con- 
veyance from him, who has the right, it is not within the ſtatute, 
for it does not prejudice any one; as, if a diſſciſor takes a releaſe, 
c. from the diſſeiſee. Co. L. 369. a. 

So, if a mortgagor redeems a mortgage, and takes a rc-aſſign- 
ment from the mortgagee, he may ſell tho” he FY not poſſeſſion 
for a year. Bid. | 

So, if a man, who has the right recovers the eſtate, he may pre- 
ſently ſell it. Bid. 

Or, if a man be remitted to his antient right. Bid. 

So, if tenant for life, or in tail, die without ifſue, and 
he in the , remainder before entry leaſes to another. R. 2 
Les. 48. 

50 a leaſe for years, to the intent to maintain an ejectment, is 
not within the ſtatute; unleſs it be to a great man for countenance 
to the ſuit. G. L. 369. R. Sau. 95. 

Tho' the leaſe for years be not to his heir, who may maintain, 
but to a ſtranger, R. cont. Sal. 96. 


(c) Remedy fo2 Maintenance. 
(C. 1.) By the Common Law, 


Y the common law, champerty and maintenance were Mquir- 
able before the juſtices in eyre. 2 Ii. 208. ; 
So, by the common law, an action lay for champerty or main- 


tenance. Vid. 
C 2 And 
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MAINTENANCE. 


And that in the courts of antient demeſne, and other inferior 
courts, as well as in the ſuperior. Bid. 


(C. 2.) By Statute. 


By the /. V. 1. 25. champerty ſhall be puniſhed a le volunt 
le roy, viz. at the ſuit of the king before his juſtices. 2 Iuſt. 
208, 209. 

By the „. art. ſuper chartas, 28 Ed. 1. 11. a perſon attainted of 
champerty, ſoit forfait en encurr* devers le roy des biens, et des terres 
le parnaur, a la value de tant come ſa part de fon purchaſe pertiel en 
priſe amountor'. ¶ Vide 2 Inft. 563.) 

By the /. of Champerty 33 Ed. 1. ft. 3. he ſhall be impriſoned 
for three years, and make fine at the king's pleaſure, : 

By the /f. 1 R. 2. 4. the king's counſellers and great officers ſhall 
ſuffer the pain ordained by the king himſelf with advice of his lords; 
the lefſer officers or ſervants of the king, in the excheguer or other 
courts, &c, {hall loſe their offices, be impriſoned and ranſomed at 
the king's will; and all others of the realm ſhall ſuffer impriſon- 
ment and ranſom, 

And therefore, the party may have an action founded upon any 
of theſe ſtatutes. 2 In}?. 208. 212. 563, 

And by the /. Art. ſuper Chart. 11, may have a writ 
Tr the juſtices, before whom the plea is depending. 
2 Ill. 563. 

So on action lies by gui tam, Ec. upon the ff. 32 H. 8. g. for 
the penalty of 10 J. againſt him who maintains a ſuit. 

So, by the /. 4 Hd. 3. II. the juſtices of one bench or the 
other, or of aſſiſe, ſhall hear and determine, at the ſuit of the 
king or the party, of. maintainors, champertors, Wc, as 
well as juſtices in re; and if ſtraitned in time may gdjourn it 

into B. R. 

So an information lies upgn the %. g2 H. 8. g. for purchaſing 
2 pretenſed title. 1 Lev. 160, 

But the information mult fay, that the ſale was of pretenſed title. 
Semb, Cru. Car. 233. 


Maintenance of Infants. 
Vide Chancery, (3 R. 6.) 


MALICE. 


Vide Action upon the Cofe for a Conſpiracy, (C. 3.)— Aion upon the 
Caſe for Defamation, (G. 5.) — Action upen the Caſe for Misfeaſance, 
(A. 6.) — Juſtices, (M. 5, &c.) (8. 6.) 


N MAN. (fe of,) 
Vide Navigation (F. 2.) 


the 
ce, 


MANDAMUS. 


(A) When it lies. 
M7 Ndamus is a prerogative writ, introduced to prevent diſ- 


order from a failure of juſtice, and defect of police 
and therefore ought to be uſed on all occaſions where the 
law has eſtabliſhed no ſpecific remedy, and where in juſtice 


oo 


and good government there ought to be one. Rex v. Bar- 


ter, H. 2 G. 3. 3 B. M. 1265.) Vid. 1 Bl. Rep. 352. 552. 
Coop. 378. * ; 


[Mandamus is granted to prevent failure of juſtice, and for the 


execution of the common law, or of a ſtatute, or of the king's char- 
ter, but not as a private remedy to the party, except on the ſtatute 
of queen Anne. Per Hardwicke C. J. Rex v. Wheeler, P. 8 G. 2. 
B. R. H. 99.] | 


The court of B. R. has power to amend all extrajudicial errors, 


which tend to the breach of the peace, oppreſſion of the ſubject, or 
other miſgovernance. R. 11 Co. 98. a. 

And therefore, by writ of mandamus, may command right to be 
done: as, if an officer elected in a city, borough, or corporation 
be amoved without cauſe, he may be reſtored by mandamus : as, 
a mayor. Ray. 431. 

An alderman. 2 Bul. 122. 1 Vent. 19. 

A jurat of a corporation. R. 1 Lev. 148. 

A common council-man. X. 2 Rel. 456. J. 35. Sti. 32. 

A recorder. R. 2 Rol. 456. J. 30. R. v. Wells, H. 7 G. 3. 43. 
AM. 1999. 


\ 
A town clerk. Peph. 176. Ney 78. 1 Vent. 77. 82. 1 Sid. 14. 


Sti. 45 7. Vide poſt, (B.) 

A livery-man, Ray. 446. | 

A burgeſs. 2 Crs. 506. 1 Sid. 14. 5 Med. 257. 

A bailiff, ſerjeant, &c. R. 3 Rel. 456. J. 20. 32. 

So it lies for admitting him, who has right, tho' he never had 
poſſeſhon of the office; as, to admit a mayor, alderman, Sc. 
4 Mod. 368. Sti. 299. 

To admit a town clerk, elected in reverſion after the death of 
B. when B. dies. R. Poph. 176. Ney 78. 

An high-ſteward, recorder, &c. Sti. 355. 


To admit him to a freedom, who has a right by ſervice, birth, 


Se. R. 1 Sid. 107. 1 Lev. 91. Ray. 69. 
Tho' he broke his covenant in the indenture of apprenticeſhip, 
by marriage, Sc. R. 1 Lv. 91. Vide paſt, (D. 4.) 


So a mandamus lies for any public ollicer, who has no other re- 


medy to be reſtored: as, for a ſteward of a court leet. Adm. 1 Sid. 


40. 169. Ray. 12. | 
Or, of a court baron, if he has a patent for life, Per Hale, 
2 Lev. 18. Vide pa, (B.) 
C 3 For 


22 MANDAMU 8. 


For an attorney of the marſhal's court, or other court. R. 1 Sid. 
94. 152. Ray. 56. 94. 1 Lev. 75. 

Treaſurer of the new river water. Semb, 1 Sid. 169. 
1 Lev. 123. 

Scavenger. 1 Vent. 143. Sti. 346. 

Clerk of the Peace. Sho. 282. 

15 So, for a maſter of a college. Ray, 101. 
| ly Or a fellow of a college, where no viſitor is appointed, 
1 Dub. 1 Mod. 82. Ray, 31. Adm. Ray. 111. Cont. 3 Mad. 
ins 265. 1 Lev. 23. Adm. 5 Mod. 404. R. cont. Carth. 92. Vide 
Wi P2ft, (B.) 
Ih [To the chancellor, &c, of an univerſity, tc reſtore a perſon to 
degrees. Dr. Bentley's caſe. 10 G. Port. 20A Str. 557. 2 Ld. 
Raym. 1334+] 

LIM. B. Lucy did not ſet out that they had a viſitor, or it 

would have put an end to the diſpute in B. R.] 

| [To the keepers of the common ſeal of the univerſity of Cum- 
7 hy bridge, to put ic to the appointment of high-ſteward. Rex v. Vice- 

wt chancellor of Cambridge, P. 5 G. 3. 3 B. M. 1647.] 

To admit a chaplain when there is no viſitor, or when the viſi- 
15 tor is the i lame perſon who ought to admit. Rex v. Biſhop of Chef 
Fer, . 10 „ 797+] 

A fellow of the college of phyſicians. R. 1 Sid. 29. Cnt. Carth, 
92. ide poſt, (B. ) 

1 An uſher, or maſter of a grammar ſchool. Ray. 12. Cont. 1 Sid. 

i 40. Dub. Sti. 457. 

| To reſtore an under-ſchoolmaſter of a ſchool founded by the 

| crown. Rex v. Balliv. de Merpeth, T. 3 G. Str. 58.] 
| A regiſter in the cccleſfiaſtic:1 court. D. Mod. Ca. 18, 
| Or a deputy regiſter. R. , g. 194. 

M; It lies for a regiiter of a biſhop's court, to have his 3 ad- 

ö 0 mitted, tho” not for the deputy himſelf. Rex v. Ward, H. 4 G. 2. 
1 0 church-wardens, to reſtore a * or pariſh-clerk. X. Ray. 

0 211. 1 Vent. 143. 153. R. 2 Lev. 18. / 

; | Or, to ſwear him. R. Mar. 101. 

, So, if an office be granted to A. exercend” per ſe, vel deputat'; if 
1 the deputy be refuſed, a mandamus by A. lies to reſtore his deputy. 
Wa. K. 1 Lev. 306, 7. — 

ö 50 a mandamus lies to an inferior juriſdiction, or a to re- 

15 quire that which by the duty of his office he ought to do: as ta 
100 the mayor, Oc. of a corporation to admit him, who has a right 
1610 to a freedom, or office. Vide ſupra. 

{| To compel the warden ot a college to affix the common ſeal of 
the college to an anſwer of the fellows &. in chancery, contrary to 
his own ſeparate anſwer put in. Gp. 377.9 

To the commiſſioners of the land tax in A. to compel them to 
elect a clerk to them in the department for the rates and duties on 
windows, houſes and lights," 1 Term Rep. 146.“ 

[To compel a meeting of mayor, aldermen, &c, requiſite to ap- 
prove a candidate for a franchiſe, Grcen v. Mayer of Durham, H. 
30 C. 2. 1 f. M. 127.] 

y | [7% 


Po Gs . 
2 5 — nod 
—— wc tis fn eos 


Sid. 


MANDAMUS. 


{To a mayor, c. diſapproving, without cauſe, a perſon who 
has a right to be approved and admitted. 1b:d.}] 

[To a mayor, to proceed to election, where there is a clauſe to 
hold over. Rex v. Mayor of Heljton. 7. 9 G. Str.;55.] 

To ele& a mayor after a colourable election of one. R. v. 
Mayor of Cambridge H. 7 G. 3. 4 B. M. 2008.] 

[It may be granted to go on to election of a mayor, tho' there is 
one de facto. Caſe of Baſſiney, H. 8 G. 2. Str. 1003, Cafe of 
Aberyſtwith, T. 14 C. 2. Str. 1157.] 

But the ſubſiſting mayor de facto muſt always be made a party. 
1 Bl, Rep. 445. | 

[And not for a mayor only, but for other officers ne- 
ceflary conſtituent parts of the corporation, as bailiffs, coron- 
85 chamberlains, Cc. Caſe of Scarborough, H. 16 G. 2. 
St, 1180.] N 

[By a liberal conſtruction of fat, 11 G. c. 4. a manda- 
mus may be granted to elect a mayor, tho* there has been 
no legal mayor for ſome years. Rex v. Oxford, M. 9 G. 2. 
B. R. H. 178. | 

[Two mandamuss may be granted on the application 
of different parties, for the ſame election. Id. Rex v. 
Eveſbam. ] 

[On judgment of ener againſt a mayor, mandanus cannot be 
granted till the judgment is actually ſigued, and then the proſe- 
cutor has a right of priority of motion tor it. Rex v. Weſt Lie, P, 
3G. 3. 3 B. M. 1386.] 

To ſwear in an ale-taſter. Ravenhils exſe, M. 11 6. 
Str. 608.) 

[To ſwear in director of a chartered company, as the Amicable 
Afarance. Anz. P. 12 G. Str. 696. 

To an old oihicer, to deliver records, which concern juſtice, to 
the new one. R. 1 Sid. 31. 

[To reſtore to the oſſice of ycoman of the wood-wharf, being 
an ancient ofhce, and a freehold. Schriven and Turner's caſe, F. 
2 G. 2. Str. 85 2. 

[To the clerk of a company, to deliver up books, Wc. to the 
company, he being removed. Rex v. Wildman, M. 4 G. 2. Str. 
879.] Vade 1 Bl. Rep. 50.* ; 

[For the ſteward of a borough to attend with the books 
at * corporate aſſembly. Caline's caſe, P. 6 G. 2. Str. 

48. | 
; [Yo the d overſeer of the poor, to Ser the books of the 
poor's rates to the ze4v overſeer. Rex v. Clapham, T. 24 & 25 G. 2. 
1 Will. 205.] 

To the (ord ol a leet, to adminiſter the uſual oath to a port-reeve 
of a town elected. R. 2 Ral. 82. 85. 

{It lies on 11 G. c. 4. to the ſteward of a court-leet to hold a 
court-lect, and there to ſwear a jury to preſent all things proper, 


that they may preſent A. the perſon duly elected mayor. Rex v. 


Willis, M. 12 G. 2. Andr. 279.] 
*. 4 [to 
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[To inforce the attendance of tenants of a manor at the court- 
leet, to make a jury. Rector of Wigan's caſe, P. 17 G. 2, 
Str. 1207. ] 

o ſteward and homage of a manor, to hold a court, and pre- 
ſent purchale deeds oi burgage tenements; which, when preſented, 
intitle purchaſers to vote for members. The homage are miniferial 
in this caſe ; if the conveyances are fraudulent and not good in law, 
it may be returned, Rex v. Borough of Midburſt, M. 24 G. 2. 
1 Wiif. 283.] 

To a lord, to hold a court baron, and to the homage to preſent 
conveyances of burgage tenements, whether the conveyances ap- 
pear to be legal or not. 1 Bl. Rep. 300.* 

To a judge of a court of a town to give judgment on a verdict, 
though he had granted a new trial, which he could not do. Brooke 
v. &wers, M. 5 C. Sir. 113.] 

[it lies to oblige an officer to do his duty, tho? there is 
a penalty for his neglect. Rex v. Everet, P. 9 G. 2. B. 
R. H. 261.] ' 

[In doubtful queſtions, the court will not determine on motion 
mandamus ſhall go, that it may come before them on the 
return. Did.) 

To the ſpiritual court, to adminiſter the oath to one elected 
church-warden, R. Mr. 22. 66. KR. 1 Vent. 115. 267. 
R. Ray. 439. 1 Lev. 75. K. Pal. 51. K. 2 Kal. 234. J. 15. 
Nod. Ca. 89. 2 Rol. 106, 107. Lut. 1010. R. Carth. 118. 
R. Fon. 439. Cro. Car. 551. [Rex v. Henchman, T. 8 G. 2. B. 
K. H. 130. 

To ſwear a ſexton, pariſh clerk, Cc. R. Mar. 101. R. 2 Rol. 


234. J 35 · | 
To make a probate of a teſtament. R. Ray. 235, Acc. 2 


Rel. 107. 

Or, to grant adminiſtration to him to whom it belongs. 1 Sid, 
281.372. 1 Lev. 187. R. Sti. 7, 8. 

[To grant adminiſtration generally, but not to what perſon. 
Anu. T. 9 G. Str. 552.) 

To grant adminiſtration to the next of kin, notwithſtanding a 
ſuit depending, if the conſanguinity be not denied. 1 B/. Rep. 
640. But /is pendens, if the conſanguinity do not appear, is a 
ſulficient reaſon to diſcharge a rule for a mandamus, 1 Bl. 
Rep. 668.* | 

Or, to abſolve an excommunicated perſon. 2 R-1, 197. 

To grant probate to an executor. X. 1 Vent. 335. R. 
Cartb. 457. 

And it is not a good return, that he did not give caution, being 


an inſolvent. R. Carth. 58. 


[To a dean and chapter, to admit a prebendary to his ſtall and 
voice. Rex v. Dean and Chapter of Norwich, H. 5 G. Sir. 1 59.J 
Or to elect. 1 Term Rep. 65 2.“ | 

To a biſhop to admit a parſon to a prebend in his church. Clarke 


v. Biſhop of Sarum, 41 11 C. 2. Str, 1082. Andr. 20.] 


To 


MAN DAMO sS. 


Jo a juſtice of peace, to admit a conſtable. Adm. Ney 78. Dub, 

Bul. 174. 

; ['To F+ 2 conſtables extraordinary charges inproviding carriages 
for king's forces, Rex v. Hunt, H. 3 G. Str. 42.] 

[For them to compel treaſurer of the county to reimburſe con- 
ſtables extraordinary charges in providing carriages for the king's 
forces. Hunt's coſe, E. 4 G. Str. gg.] 

[To- appoint overfecrs of an extra-parochial vill. Rex 
v. Rufſord, P. 8 G. Str. 5 12. Fort. 321.] *1 Term 
Rep. 374. 


[To juſtices, to TR overſeers in a hamlet where there 


never were any, if there re poor belonging to it, chargeable 
on another hamlet, which cannot remove them for want of 
them. Rex v. Fuftices of Weſtmoreland, T. 19 & 20 G. 2, 
1 Will. 138 } 

To ſign poor's rates, Carth. 450. 

[To a juſtice of the quorum, when there is only one to ſign 
a poor's rate. Rex v. Ah of Worceſter, T. 8 G. 2. B. X. 
H. 129, 


Tho” there be a former rate ſigned, which omits part of the pariſh 


as not chargeable; for it is not inconſiſtent to ſign both, whereby 


the right of thoſe omitted may be conteſted, 2 Md. Ca. 335. 
Vide Carth. 450. 7 

[To juſtices, to ſwear an overſeer to his accounts: if they 
have a legal ol jection, they may return it. Rex v. Juſtices of 
Mddlefex, H. 19 G. 2. 1 Will, 125. Vide Fuftices of Peace, 

B. 65.)] 

To grant warrant to levy ballance of old overſeers? accounts. 
Rex v. Fuſtices of Somerſetſhire. M. 8 G. 2. Str. 992.] 

[To make a warrant of diſtreſs on a poor's rate, tho? it appears 
that the reaſon of their refuſal was, that they infiited on firſt ſum- 
moning and hearing the parties; but they may return that, or what 
they pleaſe. Saint Luke's v. Juſtices of Miduleſex, P. 19 G. 2. 
1 Will. 133.] 

To juſtices to ſwear ſurveyors of the highways, Rex v. Pet- 
tiward. T. 9 G. 3. 4 B. MH. 2452.) 

To make a rate upon another pariſh for relief. 2 Mad. 
Ca, 344. 

To make a rate to reimburſe a ſurveyor of the highways. Ha 


fe"s.caſe. M. 6 G. Str. 211.) 


To take ſurety for the peace. R. F,g. 85. 

[To take ſecurity, on articles of the peace exhibited in B. R. 
Rex v. Lewis, T. 3 G. 2. Str. 835.] 

To proceed to judgment on an information of a ſcizure. Rex 
v. Tod. M. 9 G Str. 5 ö.] 

To take an appeal by a teacher in a conventicle, convi ded upon 
the ff. 22 (ur. 2. 1. Sand. Olf, upon the ft. 57. 

To admit one to take the oath, &@c. in order to be a teacher of 
a ſeparate congregation. Mod. Ca. 319. 
[To regiſter and certify a diſſenting-meeting-houſe, R. v. Juſ+ 


' tices of Derby, M. 7 G. 3; 4 B. A. 1991.] 


[To 


\ 
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[To the truſtees of an endowed diſſenting meeting-houſe, to ad- 
mit one elected to the uſe of the pulpit, as paſtor. Rex v. Barker, 
H. 2 G. 3. 3 B. M. 1265. ] *1 Bl. Rep. 300.* 

But upon applications for a mandamus to be red, the party 
applying muſt ſhew that he has complied with all the equiſites to 
give him a primd facie title; becauſe if properly ad d, he may 
bring an action for money had and received for the profits. 3 Term 
Rep. 578.* : 

To a viſitor to take an appeal to him made by a fellow removed. 
Semb. cont, 5 Mod. 453. Vide poſt, (B.) 

So it lies to the mayor of Landau, to enter up a judgment upon 
the ſtatute for rebuilding Lenden. R. Ray. 214. 1 Vent. 187. 

To the preſident and council of Hales, to admit a deputy of the 
ſecretary, who had his office exercend” per ſe vel deput', R. 1 Vent, 
110. I Lev. 306. 

To the mayor of a borough to inrol a teſtament, which by cuſ- 


tom ought to be inrolled. 2 Ku. 106. 


Vide Diſmes, (M. 8.) 

[To one who has turned out the curate of a chapel, endowed 
with land, who had been appointed, been weeks in poſſeſſion, 
and had a licence to reſtore him; and this, tho' the right of ap- 
pointment is litigated: this is the proper and moſt effectual 
method to try right to oihciate in chapels, whether it depends 
on nomination or election. Rex v. Blaser, T. 33 & 34 G. 2. 
2 B. M. 1043.] 

[A mandazms muſt be made out according to the rule for it, 
or it will be ſuperſeded. Rex v. Wildman, M. 4 G. 2. Str. 879.] 

[On motion for mandamus to reſtore one to be in the court of 
aſſiſtants of a company, there is no need of affidavit toſhew he was 
once in; for if he was not, they may return that. Rex v. Cutlers 
Company, T. 8 G. 2. B. R. H. 129.] 

[If the court has propoſed to try an election by iſſue, or to pro- 
ceed to new election, and one party refuſes it, the court will 
inſert ſuch refuſal in the rule, that it may appear 1 
cally to the jury on trial. Rex v. Barker, H. 2 G. 3. 3 B. 
M. 1265.1 | 

[By fat. 12 G. 3. c. 21. any perſon intitled to be admitted 
a freeman, who ſhall apply to the mayor, &c. to be admitted, and 
give notice, ſpecifying the nature of his claim, and that unleſs ad- 
mitted, in a month he will apply to B. R. for a mandamus, and man- 
damus afterwards 1s granted, and the perſon is admitted, the mayor, 
Sc. ſhall pay coſts, ] G 


(B) Then it does not lie. 


UT a mandamus does not lie for a private office : as, to 

reſtore the ſteward of a court baron. 1 Sid. 40. 169. cont. 
if he has a patent for life. Per Hale, 2 Lev. 18. Acc. Fg. 194. 
Vide ante, (A.) |; 

Or, a proctor in the ſpiritual court. R. 3 Lev. 309. 3 Med. 
332. Sho. 217. 251. 261. Klin. 290, —R. for they have juriſ- 
diction over the officers of their courts, Carth. 169, 170. 

| Or, 


- 
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Or, ſor the maſter of the water-houſe of the lord mayor : for 
it is more a ſervice than an office 1 Vent. 143. 

Or, for a clerk of a private company in London, Med. Ca. 
18. 

Or, a town clerk, who was removeable ad libitum. 1 Sid. 15. 


{Vide 1 Vent. 77. 82.) Vide ante, (A.) 
So it does not lie for the admittance of any in an inn of court 


to the bar. Sti. 457. Ray. 69. Mar. 177. *Dorg. 353-- 


oo FREED cz 
Or, to admit in the college of phyſicians. R. 2 She. 178. 


Carth. 92. R. 1 Lev. 19. Vide ante, (A.) | 
[A mandamns to help a general viſitor to viſit his college, or 


to compel an inferior officer to do his duty is felo de ſe, and ſhall. 


be quaſhed. Doctor Walker's caſe, H. 9 G. 2. B. R. H. 212.] 
[There is no precedent of a mandamus to a viſitor. D. Rex 
v. Biſhop of Ely, P. 11 G. 2. Andr. 176.] 

[And the court will certainly not grant it, when it is doubtful 
whether ſuch perſon is viſitor or not. Rex v. Biſhop of Ely, P. 
23 G. 2. 1 Wil. 266.] | 

It does not lie to a biſhop to grant a licence to a parſon to 
preach as lecturer of a pariſh to which he has been elected by a 
number of the inhabitants where there is no temporal right in 
queſtion, and where another elected by other of the inhabitants, 
and admitted by the rector, is in poſſeſlion. Rex v. Biſbop of 
London, P. 16 G. 2. Wi. 11. Str. 1192.) Wide 1 Term 
Rep. 331.“ | 

Not to the biſhop of a dioceſe, wo is viſitor, to reſtore a 
prebendary deprived by him for incontinency, tho* he had not ad- 
moniſhed him thrice as the ſtatutes require.* Rex v. Biſhop of 
Chefter, H. 21 G. 2. 1 Wilf. 206.) 


[If parſon has power to nominate pariſh-clerk, who muſt be 


approved of by the veſtry ; parſon nominates A. many of the 


veltry ſign their approbation, none diſſent exprefsly, but ſome de- 
mand a poll for B. which is refuſed, the court will not grant 
mandamus to parſon to nominate. Rex v. Recter of Saint Ann's, 
P. 6 G. 3. 3 B. M. 1877.) 

So it does not lie for a fellow of a college, when there is a 
viſitor. R. Sho. 74. R. 3 Mod. 265. K. 1 Sid. 71. R. 
1 Med. 82. 2 Lev. 15. R. 1 Lev. 23. Carth. 168. X. 
Ray. 31. Adm. Ray. 102. 1 Med. 84. 2 Jon. 175, Vide 
ante, ( A.) 

Or, for any fellow or ſcholar of a college; for if it has no 
ſpecial viſitor, the founder ſhall be viſitor. K. Carth. 92. 

Or to the maſter of a college, to remove fellows for not taking 
the oaths. Semb. Skin. 393. 546. 

So. it does not lie for an office not known, unleſs it be ſpecially 
deſcribed : as, to be one of the eight men in Afbbcurn court, 
without deferibing what is his offfce. R. 2 Med. 316. 

So, where there is a cuſtom that no perſon ſhall be elected to, 
or ſerve an office for more than two years ſucceſhvely, a mandamus 
will not be granted to admit a perſon who has been elected to ſerve 


for a third or fourth year. 1 Term Rep. 423% 
(Te 
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ph ſ [To give a man actual poſſeſſion, (except it be to reſtore) but 
| only legal, and then he may maintain his right, Rex v. Dean and 
th Chapter of Dublin, M. 9 G. Str. 536.] 
. So a mandamus does hot lie to prevent a moleſtation againſt law: 
45 as, not to moleſt a preacher. R. Sal. 572. 
1 Nor to reſtore a perſoh, where it is confeſſed he was rightly 
removed, though he had no notice at the time to appear and de- 
5 fend hitaſelf. Cp. 523.5 

Nor to reſtore to an office, though the party was irregularly 
ſuſpended, if it appear by his own ſhewing, that there was good 


9 ground ſor the ſuſpenſion, if che proceedings had been regular. 

10 2 Term Rep. 177. 

by b To make a rate to reimburſe an overſcer ; for the ſtatute does 

10 | not direct any, but ior relief of the poor. R. Sal. 53. 2 Mad. 

Hg; Ca. 8. 2 

16 4 | fo overſeers, c to make an equal rate. Rex v. Canterbury, 
108 H. 9 G. 3. 4B. M. 2290. ] *1 Bl. Rep. 667.“ 


[To mak? a rate to reimburſe two of the inhabitants their 
| charges, in 4-fence of an indictment for not repairing a bridge. 
F Anon. 1M. 4 G. Str. 63] 

Not to inſert particular perſons in a poor's rate, tho' affidavits 
of their ſufficiency, and that they are omitted to prevent their 
voting for members of parliament. Rex v. Meobly, T. 19 C. 2. 
Str. 1259.] 
[To church-wardens, to call a veſtry to elect church-wardens. 
Anon. H. 12 C. Str. 686. N 
» To juſtices of a city to grant a licence to keep an alehouſe. 
1 65 Giless caſe, M. 4 G. 2. Str. 881. 
1 So it does not lie to do an act, which the party may do, or not, 
at his diſcretion: as, it does not lie to a viſitor to receive an appeal. 
Per Holt, M. 11 V. 3. Uſper's caſe, 5 Mod. 453. *Contra, that 
it lies to hear an appeal and give ſome judgement, 2 Term Rep. 


| g 338. 1. 


[Not to a mayor, to give the key of the town-hall to the lord of 
a manor to hold the court-leet in it, as had been uſual. Rex v. 


1611/8 Mayor of Wigan, T. 17 G. 2. Will. 76. 5 
10 To the eccleſiaſtical court to deliver an original will, proved 
h/ | there, to a deviſce of lands by the ſame will, 1 Sid. 443. 
To grant adminiſtration to one as next of kin, after an admi- 
niſtration granted to another. Per cur? B. R. inter Blackborow and 
Davies. Paſ. 13 W. 3. ( Reported in Comyns's Rep. 96.) 
[To the ordinary, to grant adminiſtration durante mineri ætate; 
x for no law ſays to whom it ſhall be granted, Smith's caſe, H. 
4 G. 2. Str. 892.] 
lor to grant adminiſtration with the will annexed during mi- 
nority to a certain perſon, nor to grant adminiſtration generally in 
of * ſuch caſes. Barker's caſe, M. 11 G. 2. Andr. 24.] 
50, if there be a ſuit depending in the ſpiritual court, whether 
there was a will or not, a.mandamwus ſhall not be granted to grant 
{ adminiſtration, till the ſuit be determined. R. 5 Med. 374, 5. 
[Rex v. Hay, H. 9 G. 3. 4 B. M. 2295.] | | 
Or if ſuch a mandamus is granted when there was a will, that 


may le returned. 5 Mod. 375. So 
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go a mandamus does not lie for a man outlawed, till the outlawry 
be reverſed. R. Sho. 288. | 

[Or to ſwear in one who has had judgment againſt him, on 
a qu warrant for uſurpation. Rex v, Hearle, F. 11 G. Str, 
625. 

85 to reſtore A. who was elected alderman, &c. in the place 
of B. afterwards reſtored by mandamus ; tho' the place of B. be 
afterwards vacant: for A. muſt be elected de nave, R. 2 Bul. 
122. 

So, if he be not wrongfully ouſted; as, if he reſign, R. 
1 Sid. 14. 

Or, be only ſuſpended. Dub. 1 Lev. 162. 

Or lapſe his time: as, if a mayor be amoved, after his year 
elapſed he ſhall not have a mandamus, R. 1 Sid. 33. N 

So, if a peremptory mandamus go, there can be no mandamus 
for another, upon pretence that he was well elected, and the other 
mandamus gained by artifice, till the right of election be tried. R. 
2 Jon. 215. 

Where an action will lie for a complete ſatisfaQtion equivalent 
to a ſpecific relief, a mandamus will not lie. It will therefore not 
be granted, againſt the bank to transfer ſtock, becauſè a ſpecial 
action of aſſumpſit will lie. Doug. 526. (508,)* 

*Nor againſt a biſhop to licence a curate of an augmented cu- 
racy, where there is a croſs nomination, becauſe the party has 
another ſpecific legal remedy by quare imtedit. 1 Term 
Rep. 396.* 

If the right of nomination be in one party and that of pre- 
ſentation in another, if either impede the other in his right a 
guare impedit lies, and therefore a mandamus will be refuſed. 
3 Term Rep. 646.* | 

[A mandamus does not lie ex devito juſtitiæ for every rightful 
officer, tho diſſeiſed, for he may bring aſſize. Rex v. V heeler, 
P. 8 G. 2. B. R. H. 99.] 

[One who has a legal right to an office, is not intitled to have 
books delivered by one who has an equitable right, and therefore 
not to a mandamus for them. 4{6:d.] 

[The court will not grant croſs or concurrent mandamus, with- 
out ſpecial reaſuons. Rex v. Wigan, P. 32 G. 2. 2 B. M. 
782. 

[If an election is doubtful, it ſhould be tried by information 
un warrants, not on mendamus. Rex v. Pankes, H. 4 G. 3. 
3 B. M. 1452.) 

Therefore a mandamus was refuſed, to admit a recorder of a 
borough, becauſe there was a recorder de fcb; and the parties had 
another remedy by que warrantsz though both claimed under the 
ſame election. 2 Term Rep. 259.* 

[And if a rule to ſhew cauſe is obtained, and it appears on afſida- 
vits that it was improper for mandanus, the court may diſcharge 
it with coſts. [b:d.] *1 Term Rep. 396.* 

[The court will not grant a ſpecial mandamus to ſummon the indi- 
vidua! perſons who were ſummoned for a jury on a former day to 

| proceed 
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proceed to election. Rex v. Bankes, H. 4 G. 3. 3 B. M. 1452, 
*r Bl. Rep. 45 2. | 

*The court will not grant a mandamus to compel the perfor- 
mance of any thing in future, which/ had been voluntarily done 
before : therefore, where truſtees under a road act had turned a 
road through an incloſure, and made the fences at their own ex- 
pence, and repaired them for ſeveral years; a mandamus was re- 
fuſed, to compel them to continue ſuch repairs, becauſe there 
was no ſpecial proviſion in the act to that effect. 2 Term 


Rep. 232.“ 
(c) The Foꝛm of a Mandamus. 
(C. 1.) To whom directed. 
A Mandamus muſt be directed to thoſe, who are to do the 


thing commanded: and therefore, where a corporation 
is to elect, &c. it may be directed to them by their cor- 
porate name, | 

And if the corporation be miſnamed, there ſhall be no reſtitu- 
tion thereon. R. 2 Fon. 52. Vide Carth. 0 1. Sal. 700. 

The court, when they grant mandamus, will not ſpecify the per- 
ſon to whom it ſhall be directed: it is at the peril of the perſon who 
defires the writ to direct it to a proper preſiding officer. Rex v. 
Wigan, P. 32 G. 2. 2 B. M. 7582.] ä 

[It need not alledge the perſon to whom it is directed is 
the perſon to whom it appertains, c. and if it is not directed 
to the proper perſon, he muſt return it ſo. Rex v. Ward, H. 
4 G. 2. Str. 893.] 

[The rule to ſhew cauſe why a mandamus ſhould not iſſue to 
chuſe a mayor, ſhould include the mayor de fas, and he ſhould be 
ſerved. Rex v. Bandes, H. 4 G. 3. 3 B. M. 1452.] | 

If the corporation be, mayor, aldermen and commonalty, 
a writ to the mayor, burgeſſes and commonalty is bad, 
Sal. 433. on | 

So, if a writ be ballivis, Wc. gippi, and not gipwici, 
Sal. 435. 

If the right of election is in the mayor and aldermen, and the 
mandamns is directed to the mayor, aldermen and common-coun- 
cil, the court will grant /uper/edeas, quia improvide, Rex v. Mayor 
of Norwich, T. 3 G. Str. 55.) 

Hf the power of amotion is in the mayor, aldermen, et al” de 
communi concilio, and the writ is directed to the mayor, aldermen 
and common-council, it is well, tho? the world a/” is omitted. Pees 
v. Mayor of Leeds, M. 12 G. Str. 640.] 

If directed to thoſe, who ought to do it, tho' they are only 
part of the corporation, it is ſuſſicient. R. Sal. 699. 701. 


Carth, 501. | 
And if it be directed to them and more, it will be bad. Per 3 J. 


Holt cont. Sal. 701. | | | | 
So, if a writ be to A. which commands B. to reſtore, Cc. it 


ſhall be quaſhed. Sa. 436. 
| 2 But 
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SW | 
But it is ſufficient, if it be directed to the corporation, 
tho' part only are to do that which is commanded by the writ. 
1 Rol. 409. 

If directed to the mayor and burgeſſes, qrued eligetis ef 
juretis ſecundum auctoritatem vgſtram, when the burgeſſes only 
are to elect, and the mayor only to ſwear. R. 2 Med. Ca. 
112. 128. 


(C. 2.) Muſt be to make Election. 


So it ought to be granted, to proceed to an election to the of- 
fice, and not to elect a particular perſon. R. 2 Bul. 122. R. 
2 Rol. 456. J. 25. 

*Under 11 G. 1. c. 4. it may be, to proceed to the election of 
any annual officer as well as of the mayor, or head officer. 2 Term 
Rep. 7 2. 

if 2 are removed, it muſt be for each by himſelf; 
for ſeveral cannot join. R. 5 Med. 11. Sal. 433. 436. 2 Md. 
Ca. 209. 


[lt muſt not be to admit all perſons having a right; if the writ 


is ſo drawn up it ſhall be ſuperſeded. Rex v. Mayor of King ſton, H. 
10 G. Str. 578.] 

[If there is a cuſtom to give twenty-four hours notice of elec- 
tion, the court will not fix a day, nor order fix days notice. Ete- 
ſhants caſe, P. 6 G. vj Str. 949. ] 


4 
(C. 3.) Muſt ſhew the Party ought to be admitted. 


So the writof mandamus muſt ſuggeſt all that js requiſite to ſhew 
the party ought to be admitted. Mod. Ca. 310. | 

[So if the nh. — reg writ is, that he has a right (there 
ſet forth) to be admitted on payment of a reaſonable ſine, he need 
not ſhew how or by whom it 1s to be aſſeſſed, More v. 
Haſtings, H. 10 G. 2. B. R. H. 362.] 

A mandamus to overſeers to account muſt ſhew, that there was no 
other remedy. 5 Mod. 420, 1, 

But a mandamus to do, Se. is ſuſhcient, tho' the wor 
vel cauſam nebis fignifices, c. be omitted. R. 5 Mod. 314. 
Skin. 359. 


(C. 4.) How teſte'd. 


So a mandamus muſt be teſte'd within term. 1 Sid. 304. Vide 
Abatement, (H. 14.) 

Muſt have fifteen days between the tee and return, if it goes 
above forty miles, otherwiſe only eight days. Sal. 434. 

[Mult have fourtcen days between the teſte and return if it goes 
above forty miles, otherwiſe only eight days, and one day is to be 
taken incluſive, the other excluſive. Rex v. Major de Dover, M. 
7 G. Str. 407.] 


Pop a mandamus may be amended before the return, Mad. 
133. 
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(D) Return of a Mandamus; 
(D. 1.) By whom it ſhall be made. 


s þ HE return of a mandamus ſhall be made by thoſe to whom 
the writ 1s directed. | 

If the writ be directed to the bailiffs, &c. of a corporation to 
ſwear others elected bailiffs, it ſhall be returned by the old bailiffs, 
tho? others have been ſworn to the ſame office; for if the old 
ſwear others not duly elected, they continue bailiffs, Mad. 
Ca. 133. 

But, if the return be by the mayor and burgeſſes to whom direct- 
ed, it ſhall not be refuſed upon a ſuggeſtion, that the major part 
did not conſent. Sal. 431. Carib. 500. 

Or, that the mayor made the return without aſſent of the corpo- 
ration. Sal. 432. 


(D. 2.) How made. 


A return to a mandamus may be received without oath of the 
truth. R. 1 Sid. 257, 

Need not be under the common ſeal. 1 Sal. 192. 

Or ſigned by the head of the corporation. 1 Sal. 192, 
Shin. 368. 

So the court will not direct how it ſhall be made. 

Nor give a rule for a view of the charter; tho? they ſhall have it 
in an action for a falſe return. Sal. 430. 

By the ft. 9 Arn. 20. a return to a mandamus for admitting or 
reſtoring to any office or freedom in a corporation, ſhall be made 
to the firſt writ. 3 | 

So the court may require, that the return be made upon oath. 
Per Ded. Pal. 455. Dif. Ray. 365. . 

Or, at a day certain. F, g. 4. 

[If the return is made, and ſigned by the mayor, and deli- 
vered to proſecutor's agent, and the mayor dies, the return may 


be filed afterwards, Semb. ſed 2, Rex v. Holmes, H. 5 G. 3. 
3 B. M. 1641.1 | 


(D. 3.) What ſhall be a good one. 


The return to a mandamus for reſtoration to an office may be, 
that he vas never elected. (Vide Fag. 195.) Vide poſt, (D. 4.) 

[That he was not elected churchwarden. Rex v. Harwocd, T. 
11 G. 2 Ld. Raym. 1495+] ; : 

That he was removeable ad libitum, without other capſe, when 
this is warranted by cuſtom or Charter, R. Ray. 188. 1 Sid. 
461. 1 Vent. 77. | 

[And this without ſhewing ſummons, or that the office is 
filled up. Rex v. Churchwardens of Thame, M. 5 G. Str. 115.) 

*On a mandamus to churchwardens to reſtore L. C. to the 
office of ſexton, a return that L. C. was not duly elected 


according to ancient cuſtom ; and that there is a cuſtom for the 
| church- 
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churchwardens and inhabitants to remove at pleaſure, and that 
L. C. was removed purſuant to ſuch cuſtom, is good. Coup. 


I * 
4 That he was guilty of bribery, and therefore they removed 


1 him, having power to remove. Rex v. Mayor of Carliſie, M. 
R 96. Fort. 200. ] 
wy [That he is an officer at pleaſure, and on ſummons to chuſe 
87 another, they choſe another, and thereby A. was amoved, good; 
Len for a new election is an actual amotion. Rex. v. Mayor of Cun- 
; terbury, M. 12 G. Str. 674.] | 
| So, if the writ be to reſtore A. debito modo ele, the return 
=_ may ſay in the words of the writ, quod non fuit debito modo elect. 
Sal. 434. 

Not duly elected, admitted and ſworn, is not a good return 
_ to a mandamus to reſtore,» Doug. 79, 80.* 

*If the writ be to admit, it is a good return that he was 

not duly elected. Id. ibid.? 

If a writ be to admit two churchwardens debito modo elect, it 
| may ſay, non fuerunt debito modo elect'; for both muſt be ſo, 
the otherwiſe the writ is inſufficient. Sal. 433, 4. 

The return muſt ſhew the power + to amove, that there 

was ſuch cauſe for removal, that he was ſummoned, and upon 

92. appearance could not excuſe himſelf; wherefore he was amoved, 
according to the power. 

; Or, that he was ſummoned, and did not appear. 

ve it Or, that he appeared; for then a ſummons is not material. 
Sal. 428. X | 

Su If the return ſays, gud procuraverunt eum ſummoniri, it is ſuf- 

ade ficient, R. 1 Vent. 19. a | 

That he was ſummoned, tho' it does not ſhew, for what cauſe, 
ath, ſpecially. Semb. 5 Mad. 259. 

Dd fuit auditus de materiis objectis, tho' it does not ſay, that 

; he was ſummoned; for the intent of the ſummons is, that he 
deli- may be heard, Semb. 5 Mod. 259. Sal. 428. 
may In a return to a mandamus to reſtore, if it be ſtated that the 
. 3. party was amoved by the body at large, it is unneceſſary to aver 
that the power is veſted in them. If the party mean to contend 
that it is veſted in a ſelect part, he mult alledge it in reply to the 
return, Doug. 149. (144.)“ 
So a return which ſays, fuit ametus per majerem et burgenſes 
be, is ſufficient, tho? the power be given to the mayor, and burgeſſes 
who had been mayors : for it ſhall be intended, that all the bur- 
A. geſſes were preſent and afſented : and if there was not the 
aſſent of the major part of thoſe who had been mayors, an ac- 
hen tion lies for a falte return. R. 1 Vent. 20. | 
Sid. 90, if it ſays, another was elected mayor before the writ to 
him, and adbyc eff major, without ſaying, debito modo electus. 
18 Dub. Ray, 365. 
5. So, if the return be, god fuit amatus 21 Aug. and in another 
the part, that he conti: = in ollice till 25th December, which is 
ted contradictory z yet the return will be good, for it is ſurpluſage. 
the 1 Vent. I 44. 
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uc fuit debito modo ametus. 5 Mad. 11. 8 
*But on a mandamus to reſtore to the office of a capital bur- 
[i gels, it is not ſufficient in a return to ſay, © that the cauſe of 
| amotion was non-attendance at a meeting to which the party was 
ſummoned for the election of a capital burgeſs;” and to aver 
i te that the right of election is in the capital burgeſſes, being the 
N common council: for this does not aſſert withgſufficient certainty 
nt 1 that he had a right to concur in the election, becauſe it does 
i not neceſſarily appear, that a the capital burgeſſes are of the 

| common council. Dong. 177. (168.)* 

We 1 It is not neceſſary, that the removal fhould be under the com- 

18 mon ſeal; for, being per majorem & aldermannes, it thall be in. 
ia tended. R. 1 Vent. 77. 82. 342. 
| X [If commiſſioners of ſewers, on a mandamus to make a rate, 
{| return, that the commiſſion expired four days after the writ was 
127308 delivered, and ſo they had not time, it is good. Rex v. Cam 
1 | mifſioners of Sewers in Eſex, P. 13 G. Str, 763. Ld. Raym. 
. 1479. 

a [To a mandamus to licence uſher of a ſchool, biſhop may re- 
| turn, he is inquiring into the truth of an accuſation on a caveat, 
1 5 Rex v. Biſhop of Litchfield, M. 9 G. 2. Str. 1023.] 

1+ (M0 [To a mandamus to reſtore A. who was duly elected, ſworn, 

„ and admitted, (mentioning no time) that A. was on 29th Auguſt 
10 duly elected, but that neither at his election nor ſince, nor yet, 
. is he ſworn or admitted, and therefore, &c. is a good return, 
| 1 Rex v. Mayor of Lynn, H. 11 C. 2. Andr. 105. ] 

N [To a mandamus to grant probate to executor, that before the 
writ, and now is pending a ſuit in the prerogative court touching Wi 
| the validity of the will, is a good return, Rex v. Bettefaverth, 
= its H. 12 G. 2. Andr. 365. 4 B. M. 2295.] | 

* [To a mandamus to grant adminiſtration to the huſband of de- 
Wi ceaſed, that huſband had admitted in a ſuit, that by deed before 
f marriage he had agreed ſhe ſhould make a will, which ſhe had 
made, and ſuit was depending for the adminiſtration with the 
q will anneked, is good; for the huſband's conſent appears. Rex 
v. Betteſworth, T. 12 G. 2. Str. 1111.] 

[To mbndamus reciting, that there are ſubſtantial inhabitants 
in A. therefore to appoint overſcers; that A. is extra- parochial, 
and is not, nor is, nor ever was, reputed, a vill or townſhip, is 
good, though it anſwers not the ſuppoſal as to ſubſtantial inhabi- 
tants. Rex v. Welbeck, M. 14 GC. 2. Str. 1143.} 

[To mandamus to two juſtices, to proceed and give judgment 
in a complaint depending before them, that they have heard and 
determined the complaint, is good. Rex x, Richardſon, T. 16 G. 2. 
Vilſ. 21.] | 

[On mandamus to juſtices to regiſter and certify a diſſenting 
meeting-houle, they may return, © nt within the qualifications.” 
Rex v. Tuflices of Derby, M. 7 G. 3. 4 B. M. 1991.] 

The return is good, if it purſues the ſuggeſtion of the writ, 
as if it is fuggeſted, that A. was choſen iu Eder week, and the 

| return 
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return is, that he was not choſen in Eaſſer week. Rex v. Penrice, 
Wag 7. 18 G. 2. Str. 1235.] ; | 
e of [Return to mandamus to admit or ſhew cauſe may return any 
was number of conſiſtent cauſes. Wright v. Fawcett, P. 7 G. 3. 
aver 4 B. M. 2041. x 
the That A. was not a burgeſs; that he was not eligible to the 
2 oſſice of common council- man; and that he was not elected, are 
does not inconſiſtent returns. 2 Term Rep. 456.“ 
che *If the return conſiſts of ſeveral independent matters, not in- 
conſiſtent · with each other, but part of them good in law and 
OM» part bad; the court may quaſh the return as to ſuch part only as 
e in. is bad, and put the proſecutor to plead to or traverſe the reſt. 
2 Term Rep. 456.* 2 
rate, But where two cauſes returned are incofiſiſtent, the whole is 
Was bad. Id. ibid.“ 
Cen- 
ym, (D. 4.) What not. 
y re- But a return is not good, if it does not ſhew, that the corpo- (b. 4.) 
vel. ration has authority to remove, and how. - it — not 
So, a return upon a mandammus, directed to A. mayor, that be- — 
vorn, fore the writ awarded he was removed, and B. elected, and now is had autho- 
guſt mayzr; for by a colluſive reſignation of his office, the return may e. . 
get, be evaded, R. Ray. 431. Dub. Ray. 365. R. 2 Fon. 177. +ivid. © 
turn. If it does not ſhew, that the party was ſummoned, or heard to 2 Ser. 819. 
the matters objected againſt him. 11 G. 99. a, Sti. 15 1. 447. 
e the Vide ante, (D. 3.) 
ching [If it does not ſet forth that the party deprived was ſum- 
vorth, moned. Dr. . Bentley's caſe, 10 G. Fort. 202. Str. 537. 
= 2 id. Raym. 1334] | 
Ff de- [N. B. They did not ſet out that they had proceeded ae- 
fore cording to the civil law, which they might have done, 
> had by which they can propecd in the abſence of the party 
h the accuſed,] | 
Rex [It is not ſufficieyt to ſay, the common council was in due 
manner met and aflembled; it muſt expreſsly alledge that 
itants they were all ſummoned, Rex v. Liver pas, H. 32 G 2. 2 B. 
\chial, AM. 723] 
ip, is And, licet ſepius requiſitus, is not ſuſſicient. 5 Mad. 258. R. 
mabi— 4 Mod. 37. 
If it does not anſwer to the ſuppoſal of the writ; and there- 
ment fore, if the writ ſuppoſes, that they ought to elect perſons not in 
d and i office three years before, it is not ſuthcient to ſay, that by the 
; G. 2. carter ther ought to elect out of aldermen, and they have elected out 
the aldermen. Sal. 431. | | 
enting If the writ ſuppoſes them capital burgeſſes, and the return ſays, 
tions that they did not take the ſacrament before election; for they might 
have been elected at another time. Sal. 432. 
writ, Tf a return to a mandamyus, for ſwearing churchwardens elected 
nd the by the pariſhioners, according to the cuſtom, ſays 9d lis pendet 
return in the eccleſiaſtical court concerning the cuſtom ide ej], for 
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MANDAMUS. 


the eccleſiaſtical court cannot the cuſtom. R. Ray. 440, 


F EQ 195 5 

If to a mandamus to ſwear in a churchwarden, it is returned 
that the biſhop of A. did inhibit the archdeacon, whoſe official 
defendant is to proceed, it is bad, if it do not aver that the pa- 
riſh is in the dioceſe of H. for the court cannot take notice of it. 
Rex v. Simpſon, M. 11 G. 2 Ld. Raym. 1379. Str. 60g.] 

Or, it the return be, q non fuit elefns, generally. 2 Mad. 
Ca. 380. 325. Semb. cont. Fig. 195. Vide ante, (D. 3.) 

[Lf to a mandamus to ſwear in a churchwarden, the archdeacon 
return, non fuit electus, it is bad. Rex v. White, M. 11 G. 
2 Id. Kaym. 1379. Sed per Ld. Raym, This is certainly wrong, 
and ſo ruled to be a good return in Rex v. Harwszed, T. 11 C. 
2 Ld. Raym. 1405 
So it cannot be returned, that the boyorgh is within a county pa- 
latine, 1 Sid. 92. ; - 

That an apprentice married contrary to his indeuture; for that 


is only a breach of covenant. | R. Ray. 92. 1 Lev. 91. Vide 


ante, (A.) | 

[To a mandamus to admit the maſter of Catherine Hall to a 
prebend, under letters patent, returned, that by their ſtatutes no 

fon who is prebendary of another church can be admitted, 
that the ſaid maſter is prebend of Saiut Paul, and therefore they 
cannot admit, not allowed, becauſe ſaid letters patent had been 
confirmed by act of parliament» and peremptory mandamus 
granted. Rex v. D. & Cap. of Norwich, H. 5 G. Str. 159, 
Fort. 2226] 

That the party had miſbehaved as chamberlain, and therefore 
they had removed him from being a capital burgeſs, is bad. Rex 
ve Mayor of Doncaſter, MH. 3 G. 2. Ld. Raym. 1564.) 

[On a mandamus, on the complaint of the regiſter for life of 2 
bithop's court, to admit a deputy, if the commiſſary return, that 
a former deputy had been removed, and had appealed, and that 
delegates had iſſued inhibition to do nothing to the prejudice of 
appellant pending the appeal, which was not yet determined, 
and therefore he could not admit, c. it is bad; for he is but 
miniſterial, and muſt execute his part. Rex v. Ward, H. 4 G. 2. 
Str. 893.] 

[That croſs ſuits are depending before him, and that he can- 
not admit till he ſhall have judicially determined who was elected, 
is bad on croſs mandamuss, to admit A. and to admit to B. he 
muſt obey both mandamuss, and admit both A. and B. Rex v. 
Harris, T. 3 G. 3. 3 B. M. 1420.] 

[If the return admits the party's qualification, that there are 
five court-days at which perſons ſhould be admitted, that he had 
notice and did not appear, and therefore cannot be admitted, it 
is bad, unleſs it ſets forth, that he is tied up to theſe five days. 
Rex v. Whiſtin, T. 10 & 11 G. 2. Andr. 1.] 

To mendamus to grant adminiſtration to huſband of deceaſed, 
that her mother had given her effects to her ſeparate uſe, that ſhe 
hed macs her wal which was litigating, is bad 5 for here no aifen! 
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of huſband's appears as to theſe effects, and ſhe may have others. 
Rex v. Bettefworth, M. 13 G. 2. Str. 1118.] 

[To mandamus to admit a man who is a quaker, member of the 
Turkey Company, it is not good to ſay he would not take the oath 
preſcribed by 26 C. 2. c. 18. his affirmation is ſufficient. Rex 
v. March, P. 33 G. 2. 2 B. M. 999.] 

[That an alderman had totally left the borough {when he had 
only left it four months, and no notice given him.) Rex v. 


Mayor of Leicefler, P. 7 E. 3. 4 B. M. 2087.] 


So the return to a mandamus ſhall be diſallowed, if it be not 
certain and poſitive; for no anſwer can be given to it. 11 Co. 
99. be And therefore if it ſays, nan fuit debito mado eleFus, it is 
bad ; for that is a negative pregnant. Dis. Ray. 305. K. 1 Sid. 
209, 210. Semb, cont. Sho. 253. R. cont. Carth. 170. 

So, if it ſays, non fuit amotus per nat. Semb. but held cont, 
1 Sid. 210. 

Non conſtat quod fuit eletus, R. 1 Vent. 267. Ray. 153. 


Tempore brevis non fuit conflitutus, R. 1 Vent. 111. 1 Leu. 
06. > 
Drd ſervivit ut journeyman potius quam ſervus. R. Ray. 92. 


uod ante advent” brevis fuit electus pro anno, et ad finem anni 
amotus, without ſaying at what time. 5 Ad. to, 

That B. had fo many votes, and the plaintiff only ſo many. R. 
Mad. Ca. 309. 

So, that A. and B. were not elected, without ſaying, nec aliquis 
eorum. R. Mod. Ca. 89. 

Or they ought to make a ſpecial return, that a cuſtom was 
claimed to elect two, or that they had equal votes, or are jointly 
elected, &c. Per Holt, Mod. Ca. 89. 

So, if it ſays, quod procuraverunt A. eum ſummonere ; for that 
is not direct that he was ſummoned. 1 Vent. 19. 

That he was heard de aliis crimimous ei objeftis, without ſaying, 
what, before whom, or in what place. Semb. 5 Mad. 258. 

That he wwas auditus in communi concilio, without ſaying, by whom, 
Sc. 5 Mad. 258. | 

That he did not account for money lo the corporation, without ſay- 
ing, that he was requeſted and refuſed. 5 Med. 259. 

That he did not take the cath required by the ft. 13 Car. 2. before 
the mayor, without ſaying, or before juſtices of the peace, who by the 
ſame ſtatute have alſo authority to adminiſter it. &. 5 Mud. 318, 

Or, that he did not take it before them ; when before juttices of 
peace, or two of them, is ſufficient. R. Sal. 429. 

So, if they return a cuſtom to remove ad libitum, only by way 
of recital, without ſaying poſitively, that there is ſuch a cuſtom, 
R. Sal. 430. 

If they return, no ſacrament taken before election, per quod elefio 
vacua, et non ſunt capitales burgenſes z for that is only an inference 
from the premiſes. R. Sal. 432. | 


So, if the return conſiſt of ſeveral inconſiſtent matters: as, 


miſbehaviour, bribery, and not elected. Sal. 436. 
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Yet, if it appears by the return, that he ought not to be re- 
ſtored, &c. it is ſufficient, tho' the return be inſufficient : as, if 
It appears, that he reſigned, tho' the return be not certain, he 
ſhall not have a peremptory mandamus. R. 1 Sid. 14. R. 


Sal. 433. 


Let, where a man was removeable ad libitum, where the re- 
turn was of a removal for a cauſe that was inſufficient, he had a 
peremptory mandamus, X. Sal. 429. 435. 

80 a mere miſpriſion in a return may be amended. Sho. 273, 

Vide Amendment, (G. 1.) 


(D. 6.) Remedy for a falſe, or no Return, 


If an officer make a falſe return to a mandamus, an action upon 
the caſe lies for the party grieved; and if he obtains a verdict, he 
ſhall have reſtitution. 11 C. 99. 6. 

[In an action for a falſe return, what is only a circumſtanee 
need not be proved; as, .that plaintiff after he was elected 
preſented himſelf to be ſworn. Batſon v. Sayer, MH. 13 C. 
Ser. 728. ] 

[On action for falſe return, of non fuit electus, to a mandamus, 
to deliver the n/gnia, Wc, to ax town clerk, plaintiff need not 
prove taking the ſacrament within the year before election, if the 
trial is above fix months after the election without proſecution, 
Crawford v. Powell, 33 & 34 C. 2. 2 B. M. 1013.] 

And a peremptory mandamus for his reſtitution is of right, 
when the return is falſified. Sol. 430. 

So, by the /. 9 Ann. 20. on return to a mandamus, the perſon 
proſecuting it may plead, and traverſe all or any material facts 
contained in the return: to which the perſons making the return 
may reply, take iſſue, or demur; and ſuch further proceedings 
ſhall be as if an action on the cafe had been brought for a falle 
return. 

And the iſſue. joĩned ſhall be tried, where the iſſue in an action 
on the caſe might be tried. 

Aud if a verdict be for the proſecutor, or a judgment on de- 
murrer, by ni dicit, or for want of replication, or other plead- 
ing, he thall recover damages and coſts, as he might in an action 


on the caſe, to be levied by capias ad ſatisfaciendum, fieri facias, or 


clegit. a 

And a peremptory mandamus ſhall go, as if the return had been 
judged inſuſſicient. 

So the perſon making the return, if judgment be for him, ſh14!! 
recover colts to be levied as aforeſaid : or, if judgment be againſt 
him, he ſhall not be liable to be ſucd in another action for ſuch 
return. 

Before that ſtatute, if a verdict was for the W. in an action 
for a falſe return, a peremptory mandamus went. Skin, 670. 

But an action upon the caſe does not lie for a falſe return, til 
judgment be given upon the return, Semb, 2 Lev. 238. 
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80 there ſhall not be a peremptory mandamus in B. R. upon a 

verdict for the plaintiff in action ſor a falſe return in C. B. R. 
Sal. 428. f | 

No peremptory mandamus ſhall go pending error on action for 

falſe return. Ruding v. Newel. T. 7 C. 2. Str. 983.] 
[A peremptory mandamus is not a judicial writ, founded upon 
2 record, but a mandatory writ, which the court grants when 
they are ſatisfied of the parties” right. 

{A peremptory mandamus may go before any formal judgment.] 

If judgment for defendant, on an action for a falſe return, 

be reverſed in the exchequer-chamber, and parliament, peremp- 

tory mandamus ſhall go. Foote v. Proſe, P. 11 G. Str. 697.] 

So, if upon amotion or disfranchiſement a man be amoved 

with force, impriſoned, Sc. he ſhall have treſpaſs, in which the 

cauſe of amotion may be pleaded, and determined by the court, 


11 Co. 99. 6. E 
So an information lies for a falſe return, where the pul.lic 


government is concerned, 1 Sal. 374. 

if the return be under the common ſeal, the information may be 
againſt the particular perſons, who procured it, Bid. 

[Where the mandamus is not for a private right, ſo that there 
caunot be an action for a falſe return; nor on flat. 9 Ann. c. 20. 
ſo that the return may be traverſed, nor the return wrong, fo 
that there may be peremptory mandamus, the court will grant in- 
formation, as for a falſe return, to try the fact, as, whether two 
townſhips ſliall join in maintenance of their poor? Rex v. Spot- 
land, M. 9 G. 2. 3. R. H. 184.) 

So, if no return be made to a mandamrns, there ſhall be an alias 
and pluries, and thereon an attachment, without hearing counſel 
to excuſe the contempt. Sal. 434. Pal. 455. 

And the courty if neceſſary, may give a little time, viz, two 
or three days for the return of each writ, Per Holt, Mod. 

Ca. 25. a 

Or may make the firſt writ, or the alias peremptory. Mad. 

Ca. 25. D. Skip. 669. 

Or make a peremptory rule for a return of the firſt writ, upon | 
which there fhall be an attachment, Sal. 429. Semb. Lat. 230, i 
Pal. 455. 

[The court will make=a rule to return a mandamus, to admit 
a man into a trading company. Dacęſſa v. Rufſia Company, M. 
1G. 2. Str. 783.] 

[If a mandamus directed to two is not returned, tht court will | 
grant an attachment againſt both, tho” one was willing to obey. j 
Bailiff of Bridegnorth's caſe, T. 2 G. 2. Str. 808.] l 

If a mandamus is not returned, becauſe the mayor and others ; 
to v/hom it is directed are of diſerent opinions, the court inſtead 

of attachment will, by conſent, direct the right to be tried in a 
teigned iſſue. Rex v. Rye, T. 32 & 33 G. 2. 2 . M. 
798. 

[If the mayor makes a return in the name of the town-clerk 
and free burgefles, without their conſent, it is a contempt, and 
attachment ſhall go. Rex v. Heſtius, H.g G.2. B. K. H. 188.] 
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So, by the /. 9 Ann. 20. in caſes of officers in corporations, 
c. the return ſhall be made to the firſt writ of mandamus, 

[A mandamus in town (as to the judge of the prerogative court) 
ſhould be returned inflanter at the return. Rex v. Betteſworth, 


H. 3 G. 2. Str. 857.) 

['The court expects a return, and will not determine on affi- 
davits, where the party has not opportunity to riglu himſelf by 
an action. Rex v. Whaley, T. 13 G. 2. Str. 1139. 

If the party proſecuting a mandamus traverſes the return, and 
there is a general verdict for him in part, and a ſpecial verdict, 
and the court of opinion with him, but no damage found, the 
court cannot grant a writ of inquiry; there cannot be judgment 
for coſts, nor can there be a peremptory mandamus, If judgment 
is entred, that the return is not ſufficient to bar A. from being 
reſtored, and that it be therefore quaſhed ; it ſhall be reverſed, 
and venire facias de novo awarded. Kynaſton v. Mayor of Shreuf, 
' bury, T. 9 G. 2. Str. 1051. B. R. H. 295. 3 

[In ſuch caſe, the perſon making the return would be liable to 
an action for damages. Bid. 

[On conſent, the court will give defendants leave to withdraw 
their return, and order a peremptory mandamus. Rex v. Barker, 


P. 3 G. 3. 3 B. M. 1379.] 


MAN D AVI BALLIVO. 
Vide Retorn, (D. 3.) 


MANOR. : 
Pide Copybeld,” (Q 1, &e.)—Diſmer, (C. 4.) 
MANSLAUGHTER, 
Vide Juſtices, (M. 15, &c.) 


MARINE LAW. 
Vide Admiraliy, (E. 10, &c.) 


MARINER, 
' Vide Admiralty, (E. 15. — Navigation, (I. 5.) — Ur, (N. 2.) 
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MARKET. 
(A) Market. 


Market is the privilege within a town to hold a market, 
Bl. Nom. Verb. Market. 
And the uſual place where a market is held, is the market 
not every place within the ſame town, Godb, 131. 


MARK E . 41 


(B) Fair. 


VERY fair is a market, not & contra. 2 Inſt. 406. 221. 
E And therefore, where any ſtatute ſpeaks of a fair, a market 
ſhall be alſo comprehended. Did. 

If the king grant a fair generally, the grantee may keep it 
where he pleaſes. 3 Med. 108. | 

So, if he grant a fair to be held in ſuch a town, place, &c. he 
may keep it in what part of the town he pleaſes, id. 


(c) Who ſhall have a Market, &c. 
(C. 1.) What Grant ſhall be good. 


N ONE can have a fair or market, but by grant or preſcription. 
2 Infl. 220. | 

So a fair or market by preſcription ſhall not be extinC by the 
ſoil coming to the crown, as other franchiſes are. M. 474. 
Otherwiſe, if the fair or market commenced by grant. bid. 


(C. 2.) What not. 


But a grant of a fair, or market, has uſually a clauſe, quad non 
fit ad necumentum, &c. And therefore, if it be to the prejudice 
of the king or others in any reſpect, the patent ſhall be avoided. 
2 Inſt. 406. 2 Rol. 476. Vide poſt, (C. 3.) 


If a patent for a fair, or market be to the nuſance, it may 


be repealed by ſcire faciar. 2 Inf, 406. 2 Vent. 344. Semb. 28 
2 Rol. 476. ed. 

Tho' an ad quod damnum went before the patent. X. 
2 Vent. 344. 


Or the perſon who has the annoyance, may have a guad 
fermittat to throw down ſuch fair or market. F. NM. B. 184. A. 

Or, ſhall have an aſſiſe of nuſance. F. N. B. 184. 4. 
2 Inſt. 406. . 

Or, an action upon the caſe. 2 Sand. 172. 1 Lev. 296. 

And by the /. V. 2. 13 Ed. 1. 24. an aſſiſe of nuſance lies 
againſt an alienee. 2 Inft. 405. ; 

If a market or fair be erected too near my antient fair or mar- 
ket upon the ſame day, it is a nuſance, and ſhall be revoked. 
2 Rel. 140. J. 10. | 

Tho” the words (niſi fit ad nocumentum ) are omitted in the pa- 
tent. 2 Rol. 140. J. 17. 

So, if it be the day before R. after verdict where it did not 
appear that the ſecond market was by lawful authority, 2 Sand. 
174. Fl. I. 4. c. 28. ſ. 14. 1 Lev. 296. 

But if it be the ſecond or third day after, it is no nuſance. 8 
H. I. 4. c. 28. f. 14. 1 
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Tf new houſes are built in one part of D. where I have a mar. 
ket in another part of Ds and merchandizes are there ſold, it is 
a nuſance. 2 Rel. 123. CK 

A market, or fair erected, infra ſex leucas et dimidiam et ter- 
#iam partem dimidiæ, is too near, if it be alſo injurious; quia ra- 
tionabiles dietæ conſtant ex 20 milliaribus. Fl. I. 4. c. 28. /. 13. 

But ultra talem lerminum non eft vicinum. VI. I. 4. c. 28. ,. 13. 

Et poterit effe viciuum et infra predifÞ termines, et non injurigſiumm. 
FI. I. 4. c. 28. /. 14. 

If a fair or market be to the annoyance of the king, or his 
pcople, in any reſpect, it is a nuſance, tho' the patent ſays f non 
fit ad nocumentum feriarum vicinarum. 2 Inſt. 406. 

But whether it be to the nuſance or not, is matter of evidence. 


2 Sand. 174. | 


(D) How a Fair, 02 Parket, ſhall be held. 


B* the /t. North 2 Ed. 3. 15. the lord of a fair, at the commence- 
ment of the fair, ſhall publiſh for what time it ſhall continue, 
and ſhall not hold it beyond his due time, otherwiſe it ſhall be 


ſeiſed into the king's hands. 
By the ft. 5 Ed. 3. 5. if a merchant ſell after the time pub- 


liſhed, he ſhall forfeit double the goods ſold. 


By the . 27 H. 6. 5. a fair or market ſhall not be held upon 
principal feaſts, Sundays or Ccod Friday, (four Sundays in harveit 
excepted,) upon forfeiture of all goods fold, to the lord of the 
franchiſe. And he that has no day for it, but only ſuch feſtival 
days, ſhall hold his fair or market within three days before or 
fter, proclamation being firſt made, and he that has other days 
Fallicient, ſhall hold it the full number of days allotted for his 
market, or fair, ſuch feſtival days, Wc. excepted. 
The antient law was; die deminico ſi quis mercaturam egerit, 
pſa merce et 3o preterea ſolidis mulctalur. 2 Inſt, 220. | 
By the /. Win. 13 Ed. 1. 6. fairs or markets thall not be kept 
in church-yards, 
But a preſcription to hold a fair 29th September is good, tho' 
it may be a Sunday; for a fair upon that day is not void, tho” 


the goods then ſold ſhall be forfeited by the /f. 27 H. 6.5. Cr 
#1. 485. | 


E) Sale in Market Overt. 


A SALE or contract, in a fair or market Fver?, changes the 


property, againſt the party and ſtrangers, 2 I. 220. 713. 

Againſt an infant, feme covert, non campos, a man in priſon, or 
ont of the realm. 2 Ii. 713. 
: 129 the feme covert, &c. be an executor or adminiſtrator. 

bid, | 

Tho' no toll paid. 2 Inf. 7514. | 

So, a ſale in an open ſhop in Landon of proper goods; ſor every 
day, except Sunday, there is a market there. 5 Co. 83. ö. 


* 
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So, in Briſtol, or elſewhere, by cuſtom. Dub. Mo. 625. 
But a ſale out of a fair, or market, does not change the pro- 
y againſt the rightful owner, who is no party. 2 Inft. 220. 

So the king cannot grant, that a thop ſhall be a market overt. 
R. Mo. 625. 

So a ſale in a covert place within a fair, or market, does not 
change the property: as, in a back-room or warehouſe. N. 5 Co. 
83. . R. Mo. 360. R. 1 And. 344. Peoph. 84. 

Or, behind a hanging or cup-board, where a man paſſing be- 
fore the ſhop cannot ſee. R. 5 C. 83. . Mo. 360. K. 2 Kal. 
122. J. 50. 

Or, Lo the windows of the ſhop are ſhut. 1 And. 344. 
2 Rol. 122. J. 47» | 

So, if the ſale be of goods improper and foreign to the owner 
or trade of the ſhop: as, plate in a ſcrivener's ſhop, &c. For a 
ſhop in London is not a market, except for goods proper to it's 
trade. R. 5 Co. 83. 6. 2 Rol. 122. l. 4@. R. Poph. 84. Ms. 
360. R. 2 Ou. 69. K. 1 And. 344. 

A jewel in a ſhop, which does not belong to a goldſmith. R. 
2 Rol. 122. J. 40 

So, if the ſale be covinous. 2 Inf. 713. Fon. 164. 

As, where the buyer knows that the ſeller has no right. 
2 In. 713. 

Or the ſeller be of ſuch age, that the buyer knows him to be 
an infant. Lid. 

Or, if the buyer knows the ſeller to be a feme covert, where 
ſhe does not uſe a trade for ſuch things, and docs it without the 
conſent of her huſband. 164. 

So, if the ſale be in the night after ſun-ſetting, and before ſun- 
riſing. 2 Ii. 714. 

Or, the treaty for the ſale was begun out of the market. 2 I.. 
713. Jon. 164. 

So, if there be no ſale: as, where no conſideration is paid; 
for that is a gift. 2 Inf. 713. 

Or the goods are the goods of the buyer himſelf, Bid. 

So a fale in a fair, or market, does not bind the king. Bid. 

If a man purſue his appeal freſhly againſt a felon of his goods, 
till he be convicted, he ſhall have reftitution of his goods, tho? 
they have been fold in market overt, 2 Li. 714. 

So, by the /. 21 H. 8. 11. if a felon be convicted by the evi- 
dence of the owner of the ſtolen goods, or by his procurement, 
upon indictment. Bid. | 

*But the qQwner is not entitled to reſtitution before conviction 
of the felon : thus he cannot maintain trover againſt a purchaſer 
in market overt who ſold the goods before conviction, tho? he gave 
him notice of the robbery while they were in his poſſeſſion : till 
conviction the property was in dubio, and the purchaſer was not 
bound to keep the goods till that time: but the owner has a right 
to the reſtitution of the goods in ſpecie, and perhaps would be 
entitled to recover damages in trover againſt any perſon who is 
fixed with the goods after convictioa and refuſes to deliver them 
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for then the goods are eonverted to the prejudice of the owner, 
2 Term Rep. 755. 

So, by the f. 2 & 3 Ph. & M. 7. no fale of an horſe ſtolen 
binds the property, unleſs it ſtand, or be ridden an hour together, 
between 10 o'clock and ſun- ſet in an open part of the market, 
and all parties to the bargain come with the horſe to the book- 
keeper, and enter the colour and one mark at leaſt of the 
horſe ſold, and pay the toll, if any due, elſe a penny. Vide poſt, 


1. | 

And by the F. 31 El. 12. no ſale of an horſe ſhall bind, unleſs 
the toll-taker, &c, know the vendor and enter his chriſtian, ſur- 
name, and dwelling, or elſe one, who knows him and is known 
to the toll-taker, vouch his knowledge of name, ſurname, addi- 
tion, and place of dwelling, which thall be entred, c. vide poft, 
(F. 1.) | 
And this ſtatute extends to an horſe taken by wrong, tho? not 
ſtolen. R. Jon. 163. 2 Inſt. 717. | 

And is only additional to the common law, and the ,. 2 & 3 Ph, 
Et M. 7. all which muſt be purſued. 2 J. 719. 

If the ſeller of a ſtolen horſe in market over? be entred in the toll- 
book by a falſe name, that does not alter the property. Per 2 F, 
Oren 27. 1 Leo. 158. R. cont. Gro, El. 86. | 

If a man plead a fale in his ſhop, he muſt ſay, that it was in 
ſhop where he uſed his trade. R. Mo. 624. 

That it was in pleno mercatu. Mb. 624. X 

And a cuſtom, that a ſale binds, nds unus contrahentium fit liber 
homo, is void; for it tends to a monopoly. Ms. 625. 

There can be no market-overt for pawning. Hartop v. Haare, 
P. 16 G. 2. Str, 1187. 1 Wil. 8. 3 Athyns 44«] | 

*By 1 & 2 P, and M. c. 7. no perſon living in the country 
out of any city, borough, town-corporate or market town ſhall ſell 
by retail within any city, Cc. any woollen cloath, &c. except in 
open fairs.“ | | 

*But the inhabitants of a market town, Cc. are, not 
prohibited by this act from ſelling woollen cloth, & in 
other market towns, c. by retail, and pot in open fair. D 


256. (243.)* 


(F) What Duties are payable. 
(F. 1.) Toll, 


T HE duties ufually paid at a fair or market are toll, ſtallage, 
picage, &c. 

Toll is a reaſonable ſum due to the lord of the fair or market, for 
things ſold there, which are tollable. 2 Inf. 220. 

And it was uſually allowed for witneſſing of the ſale, Bid. 

And, by common right, ſhall be only upon a ſale of live cattle, 
not of victuals, wares, Cc. R. Mo. 474. 

But, by cuſtom, it may be due for all goods brought to the 
market. 1 Les. 218, 


50, 
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So, by ſpecial cuſtom, toll may be due for goods not ſold. Semb. 
Lut. 1330. But that ſeems to be for ſtallage. 2 4%. 221. AAo. 
835. 2 Rol. 123. l. 37. Vide poſt, (F. 2.) 

If an antient fair or market returns to the crown, and the king 
regrants it, the toll paſſes. Pal. 78. 

The judges are to determine, whether the toll be reaſonable. 
2 Inft. 222. 


The Mirror ſays, that a halfpenny ſhall be taken of goods of 107. 
et fic pro rats, fo that no toll exceed a penny. id. 


And therefore, above a penny is an unreaſonable toll. Ae. 
. a penny, or two-pence. Per Poph. Cro. El. 558. 

If the toll granted be unreaſonable, the grant will be void. 2 Inf. 
220. Cre. El. 558. 

So, by the /. W. 1. 3 Ed. 1. 31. if the lord take an outrageous 
toll, the king ſhall take the franchiſe; and if it be by a bailiff, with- 
out the command of the lord, he ſhall render to the plaintiff as 
much more as he has taken, and ſhall be impriſoned for forty days. 
Vide po, (LL) 

An outrageous toll is any toll, when there is none due, or the 
party is diſcharged of toll. 2 1nft. 220. 

Or, if more be exacted than is due. Bid. 

And therefore, an action upon the caſe lies againſt him, that 
takes an outrageous toll, viz. of him, who ought to be quit. 
Yel. 13. 

50 Nl is not incident to a fair or market: and there- 
fore, a grantee ſhall not have toll without a ſpecial grant. 
2 Infl. 220. 716. in marg. R. Cro. El. 558. 592. Me. 474. 
R. Pal. 77. 86. 

[And therefore if it is a new fair, cuſtom cannot ſupport it. 
Holl-way v. Smith, M. 16 G. 2. Str. 1171. 

And therefore, if the king grant a market, c. de novo, cum om- 
nibus libertatibus pertinen', he ſhall not have toll. R. Pal. 78. 

So, after a fair, or. market granted, the king cannot grant 


a toll, without a quid pro que. 2 tft, 220. Vide Prærega- 


tive, (D., 18.) 

And therefore, it is not ſufficient to alledge the grant of a mar- 
ket, with all tolls belonging, but there muſt be alleged an expreſs 
grant, or a preſcription for toll. Lut. 1380. 

So the king cannot grant a toll for goods not brought to the 
market. Lut. 1502. 

So, regularly, toll ſhall not be paid, before the ſale; for 
it is due from the buyer, not from the ſeller. 2 Inf, 221. 
R. Lut. 1336. 

So the king ſhall not pay toll. 2 /. 221. 

Nor tenant in antient demeſne, for goods for his tenements or 
family, 2 Infl. 221. 1 Rl. 321. B. 1 Les. 233. Vide Antient 


Demeſne, F. 4.) 


Nor, if a man has a grant to be diſcharged of toll, for goods far 
his own uſe, bought ſince his grant. 2 Inf. 221. 
Ard 
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And he ſhall be exempted in a fair or market of the king, 
Bid. | 

Tho” the grant be for him only, it will be good againſt the 
king's ſucceſſors. R. Tel. 15. . 

A grantee to be quit of toll, may plead his exemption, 
Lut. 1332. 

So, an inhabitant of a borough exempted by charter. 

So, an inhabitant of the dutchy of Lancaſter. Lut. 1379. 

And a preſcription for an inhabitant is good, being for a dif. 
charge. R. Lut. 1380. Adm. 2 CG. 152, 

But if a market, where toll was due by preſcription, comes to the 
king, and he grants the market cum pertinentiis, the grantee ſhall 
have the toll. Pal. 78. 

The owner of a market cannot diſtrain for toll the goods 
brought there to be fold, as damage-feaſant but he has an 
action for the toll. Vigley v. Peachy, T. 5 & 6G. 2. Ld, 


Raym. 1589. ] 


Toll booth, By the //. 2 & 3 Ph. & M. 7. the owner of every fair or market 


ſhall appoint one in a ſpecial open place to take the toll, and keep 
the ſame place from ten in the morning till ſun-ſet, on pain of 407. 
who ſhall take the toll at the fame and no other time, or place, and 
then have before him and enter the names and dwellings of all par- 
ties to bargain for any horſe, and the colour with one ſpecial mark 
of ſuch horſe, on pain of 405. and ſhall deliver the book by the next 
day to the owner of the fair, or market, who ſhall make a note of 
the number of the horſes ſold, and ſubſcribe his name to it, on pain 
of 405. on the defaulter, a 

By the ff. 31 El. 12. no book-keeper ſhall take toll, or make 
an entry, Sc. unleſs he truly know the ſeller of the horſe, or his 
voucher, their names and dwellings, and then ſhall truly enter 
the ſame and the price of the horſe, &c, on pain of 5 J. for every 


def ault. 


(F. 2.) Stallage, Picage, &c, 
Stallage is a duty for the liberty of having ſtalls in a fair or mar- 
ket. Pal. 77. or for removing them from one place to another. 
Pal. 77. | . ; 
Erecting a ſtall in a market is not of common right, ſtall-keeper 
muſt compound as he can. Mayer of Northampton v. Ward, M. 
19 G. 2. Str. 1238. Wilfn 107.] 

*And it is a treſpaſs to ſet tables in a market place, for the ſale 
of goods thereon, without leave of the owner of the ſoil. 2 BY, 
Rep. 116.“ | | 
Picage is a duty for picking holes in the lord's ground for the 
poſts of the ſtalls. Per Treby, guo IV. 29. Pal. 77. 

And it belongs to the ſoil ; and therefore, though a fair granted 
in Borough Engliſh land go to the eldeſt ſon, picage ſhall be to the 


youngeſt ſou of the graute. A. 474. : 
F 
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By cuſtom, a man ſhall have toll for goods in a market, 
ſold or not fold; but this ſeems to be for ſtallage. Yide 
ante, (F. 1.) | 

So he may take for ſtallage the eighth part of a buſkel 
of corn in every four buſhels in ſpeciv. 2 Rel. 123.1. 30. 37. 
Ale. 835. 

The A of an houſe next to a fair, or market, cannot 
open his ſhop for ſelling in a market, without payment of ſtal- 
lage; for if he takes the benefit of the market, he ought to pay 
the duties there. Cont. per Dod. But it was R. per Cur” 2 Ri. 
123. J. 30. 

ic a A preſcribe for toll, viz. pro qualibet flalla ſo much, it is 
well; for toll is a general word. R. Lut. 1519. 


So, if there be a preſcription for toll, viz. ier alia pro qualibet 


Balla, it is well. Lut. 15 19. 
Or, for the ſtall and ſoil prope et circa Hallam; for it ſhall be aſcer- 
tained by the uſage. R. Lul. 1519. | 


(8. 1.) Court of mn 


T O every fair or market, curia pedis pubveriſati, viz. 2 
court of pypowders, is incident, 4 It. 272. Os. 


HE. 773. 


Or, by cuſtom, may be held where there is no fair or market. 
4 Inſt. 272. 

This is a court of record, in which the ſteward is the judge. 
4 Infl. 272. Skin. 33. 

And it cannot be held before the mayor, or other perſon, except 
the ſteward, without ſpecial cuſtom, R. Skin, 33. but by ſpecial 
cuſtom it may. 2 Bul. 23. 

The juriſdiction ſhall be, of contracts in the ſame fair or market, 
for goods there bought, or ſold. 4 Inf. 272. 

Or, for battery or diſturbance there. D. Cro. El. 774. 

Or, for words to the flander of wares in the market. 4 Inf. 
272. 10 Co. 73. 

And therefore, if the proceeding be on a contract in the fair, 
Sc. but not for a thing to be fold there, it will be void. R. Skin. 
33. R. 2 Bul. 21. | 

Or, for flander of another, which does not concern the 
fair, or the goods there. 4 [nfl. 272. R. 10 G. 73. 4. 
Cro. El. 774. 

Or, out of the precinct of the fair or market. 4 If. 272. 

Or, at a day before or after; tho? at another fair or market. 
4 Infl. 272. 10 Co. 73. Cro. El. 773. 

So, by the /. 17 Ed. 4. 2. conf. by the /,. 1 R. 3. 
6. the ſteward, Sc. ſhall not hold plea upon pain of 5 J. 
unleſs the plaintiff or his attorney ſwear, that the contract, &c. 
in the declaration was within the time and precinct of the fair 
or market. 

And 
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And if it be ſworn the defendant may plead in abatement, or 
tender iſſue, that it was not; and if no oath, or it be found for the 
defendant, the plaint ſhall be diſmiſſed, and the party ſent to his 
remedy by common law. | 

But ſuch oath need not appear upon the record. 4 If. 
272. | 
So, if it does not appear in pleading, that the ſuit there 
was for a matter within the juriſdiction, it will be void. R. 
Skin. 33. 

So an information there, for a duty within the market, tho? it 
is not void, is erroneous. R. Cro. El. 530. 


(G. 2.) How the Proceeding ſhall be. 


4 proceeding in a court of pypowders ſhall be by 
aint. 
K And the cauſe of action, plaint, &c. ought to ariſe, and ſhall 
be intirely determined at the ſame fair. 4 Inf. 272. 

And therefore, the proceſs ſhall be returnable de hora in 
boram. Ibid. | 

But time ſhall be allowed to the plaintiff upon a writ of inquiry. 
R, Cro. El. 774. | 


(H) Clerk of the Parket. 
ANTIENTLY, there was a continual market at the houſe of 


the king's court, and a clerk of the market to inquire, whe- 
ther the weights and meaſures were according to the ſtandard. 
4 Inſt. 273. | 

And he had a court for that purpoſe. Bid. 

And might make proceſs to the ſheriffs and bailiffs, to return 
panels before him. 1bid. 

And all eſtreats were to be returned into the exchequer. Ibid. 

By the f. 16 R. 2. 3. he ſhall have all his weights and meaſures, 
according to ſtandard of the exchequer, ready with him, when he 
makes aſlay. | 

But he could hold no plea, except what was held in the time of 
Edu. 1. 4 Inſt. 273. 

Nor limit the price of victuals. 4 Int. 275. 

Nor break pots, under the meaſure. Semb. Sav. 57. 

Nor diſtrain ex is for a fine, in not conforming to the ſtand- 
ard. Semb. 1 Sal. 327. | 

By the /. 27 H. 8. 24. and 32 H. 8. 20. the king's clerk of the 
market, and no other, ſhall uſe that office within the verge, &c. 
notwithſtanding any grant to any liberty, &c, while it happens to 
be within the verge. 

The office of clerk of the market requires, that he ſet reaſonable 
prices upon proviſions in the king's progreſs, and ſurvey whether 
they are wholeſome, &c. 2 Ruſh. 373. 

The clerk of tie market may take reaſonable fees. 2 Ruſh. 
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M AR K E T. 
By the /. W. 1. 3 Ed. 1. 26. nul miniſter le roy preigne reward 
pur faire ſon office + within which. ſtatute is the clerk of the market. 
2 Inſt. 209. 4 1nft. 274. 


ſhall do his office duly, and ſhall take no common fine, on 
pain of 5 J. for the firſt, 10/, for the ſecond, and 207, for the 
third offence. / | 

And therefore, if he preſcribe to have 2d. or other rate for 
viewing, and examining-of meaſures, whether they arc lawful or 
not, it is void. R. 4 Tnft. 274. | 

Yet by the ,. 7 H. 7. 3. (and 11 H. 7. 4.) he ſhall hace 
d. for ſealing of every buſhel, and an halfpenny for a leſs 
meaſure, 


(I) Foꝛteiture of a Fair, 02 Market. 


BY the J. North. 2 Ed. 3. 15. if a man hold his fair be- 
yond the time allowed, he forfeits the franchiſe. 2 Rel. 
124. J. 30. | 

90, iche hold his market at another day. 2 Rol. 124. J. 35. 

Or has a fair to hold two days, and he holds it three days. 
2 Rel. 124. J. 30. 

But if a man hold his market upon the day allowed, and upon 
another day he fha.l not forfeit his market; but ſhall be puniſhed 
for the addition of the day. 2 N. 124. J. 26. 

If a man take outrageous toll, he does not forfeit the mar- 
ket, but the toll only. The /. IV. 1. 31: ſays, le roy pendra le 


franchiſe del marche en ſa maine; but that is, till it be redeemed; + 


2 Inſt. 221. R. that the toll only is forfeited, Pal. 82. Que 
Is. Treby 37» | 


AR GIS. 
Vide Dignity. 


MARRIAGE: 


Vide Aftion upon the Caſe upon Aſumpſit, (B. 8.) — Haren and 
Feme, (B. 1, &c.—C. 1, &c.— E. 1, &c.)—Chancery, (3 Z. 
1, Kc.) — Dignity, (C. 6.) - Guardian, (G. 4.—H. 7.) Pro- 
bibitten, (G. 15.) | | 


Marriage Bꝛokage. 
Vide Chancery, (3 Zi 8.) 


Diſſolution ok Marriage. 
Vide Parliament, (II. 3.) 
Vol. V. K 


By the „l. 13 R. 2. 4+ the king's clerk of the market 
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2 Divoztce. 


Vide Abatement, (H. 43. — Baron and Feme, (C. 1, &c.— Dower, 
(A. 1, 2.)—Pleader, (2 I. 12.) 


Foꝛcible Marriage. 
Vide Fuſtices, (S. 3.) 


King's Marrlage. 
Vide Parliament, (H. 4.) 


Marriage Settlement. 
Vide Chancery, (3 Z. 1, &c.) 


| MARSHAL, 
Vide Certificate, (C.) — Gurte, (E. 1, &c.—F.) — Ip, ym, 
(C.) — cer, (E. 3. 
M ARS HAL S E A. 
Vide Courts, (F.)—Impriſonment, (C.) 


MARSHES. + 
Vide Wales, (A. 3.) 


MARTIAL L AW. 
Vide Parliament, (H. 23.) —Prærogative, (C. 1, &c.) — Mar, 


M As 8. 
Vide Je of Peace, (B. 14.) 
MASTER. 


Fit: Juſtices, (L. 1.)—Fuſtices of Prace, Ty 50, &. 53. &e- 
58, &c.) — Linden, (N. 2.) 


Maſter of the Rolls. 
Vide Chancery, (B. 4.) 


Maſters of Chancery. 
Vide Chancery, (B. 5.—W. 1, &c.) 


Hafter of a Ship. 


Vide Merchant (E. 2, &e.) 


as 


de 


MATTERS. 


Matters of Laws. 
Vide Parliament, (H. 1, & c.—I.—K.) 


Matters Civil. 
Vide Parliament, (H. 9, &c.) 


Matters Criminal. 
Vide Parliament, (H. 6, &c.)— Prohibition, (F. 6.) 


Matters Marine. | 
Vide A4.tmiralty.— Navigation, Parliament (H. 25.) 
Matters Partial. 
Vide Parliament (H. 22, Ke.) 


Matters Matrimontal. 
Vide Prohibition, (G. 1 5. 


Matters Teſtamentary. 
Vide Prohibition, (G. 16, &c.) 
MAYHEM. 
Vide Battery, (B.—E. 1, &c.)—Fufticer, (S. 6:) 
MAYOR; 


vn: Courts, (O. 3.)—Dijſmes, (M. 6, 7.)—Pronchiſes, (F. 22.)— 


London, (C.)—Statute Staple, (D. 1.) 


MEASURES: 


Vide Fuſtices of Peace, (B. 90, &c.)—Leit, (L. 6,7&c.) 


MEDIETAS LINGU A. 
Vide Alien, (C. 8.) 


MEERS. 
Fide Chaſe, (G. 1.) 
K 2 
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MEI IVS INQUIRENDUNM. 
Vide Officer, (G. 12.—K. I2.)—Prerogative, (D. 67, &c.) 


* 4 . "— „ 
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MERCHANT, 
(A) Merchant; Who ſhall be. 


Via: Trade, HERE are four ſpecies of merchants :—merchant-adven- 
(A. 1, &.) turers, merchants-dormant, travellers, and merchants-reſi- 
dent. 2 Prownl. gg. 

And, generally, every one ſhall be a merchant, who trafficks by 
way of buying and ſelling, or bartering of goods or any merchan- 
dize, within the realm, or in foreign parts. Sal. 445. 

$S0,if a mandraw a bill of exchange, he will be a merchant for 


that purpoſe. Vide paſt, (F. 4.) 


(BF atto2. 


AF ACTOR is authorized by a letter of the merchant, with 

a ſalary, or an allowance for his care. Ma. 81. 

And the ſame perſon may be factor for many different mer- 
chants, Bid. | 2 ; 

Every factor muſt purſue his commiſſion ſtrictly. Bid. 

And by his general commiſſion has authority to fel] upon credit, 
2 Ca. Ch. 57. > | 

[A factor has power to ſell, and thereby bind his principal, 
but he canpot bind or affect the property of the goods, by 
pledging them as a ſecurity for his own debt, tho? there is a 
bill of parcels, and a receipt. Paterſon, v. Taſh, H. 16 G. 2. 
Ser. 1178, ] 

So, if a loſs happens to the merchant, the factor ſhall 
be excuſed, if he does not act contrary to his commiſſion, 
Ma. 81. 

But if a factor does not purſue his commiſſion, he ſhall 
loſe his factorage and ſhall anſwer to the merchant for his 
damage. Ibid. Ws 2 

And therefore, if a factor gives more, or buys leſs in 
quantity or quality, than his commiſſion requires, the merchant 
may diſclaim, and the factor ſhall take the goods bought to hin» 
ſelf. Ma. 82. 

If A. merchant in Lenden orders B. merchant abroad, to buy 
him goods at a price limited, B. exceeds the price, and ſends the 
goods, A. refuſes the contract, but diſpoſes of the goods as his 


own, and at a riſk; he ſhall not be deemed the factor of B. but to 
lnave 
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MERCHANT. 


have accepted, notwithſtanding what he faid ; and ſhall account 
with B. according to the price B. paid. Cornwall v. Wilſon, T. 
1750. 1 Veh Sog. ] 

So, if he ſhips them for a different port or place. Ma. 82. 

So, if he ſells for a leſs price than was directed without ſuffici- 
ent reaſon, he ſhall make ſatisfaCtion. 1bid. 

If he ſells without giving advice, to make a profit to himſelf, 
Bid. 

Or, ſells to A. who was inſolvent, without a ſpecial direction, or 
plain ignorance. Ma. 83. | 

If a factor ſells to A. for his principal, and before payment ſells 
for himſelf, and takes money for himſelf, he ſhall anſwer ſo much 
for the debt to his principal; for he cannot reccive his own debt ta 
the prejudice of the debt of his maſter, Mi. 82. | 

[Where the cuſtom of the trade is, that the factor ſells goods 
at his own riſk, for which he has an additional allowance; no 
credit is given as between owner and buyer, and the buyer is not 
anſwerable to the owner, tho' he gives him notice before pay- 
ment not to pay to the factor, who has failed. By the jury, 
againſt the direction of Lee C. J. and by aſpecial jury on a new trial, 
ſtill againſt C. J. 's direction. Scrimſbire v. Alderton, H. 16 G. 2. 


Str. 1182. ] | 
elt is a general rule that where a factor who is authorized to 
ſell goods in his own name, makes the buyer debtor to himſelf ; 
though he is not anſwerable to his principal for the deb, if the mo- 
ney be not yore yet he has aright to receive it if it be, and his 
receipt is a diſcharge to the buyer. Cowp., 255, 6.“ 

He may compel ſuch payment by action, and the buyer | 
cannot defend himſelf againſt ſuch action, by ſaying that 
the principal was indebted to him in more than the amount, 
Id. Ibid.* . 

If he makes a falſe _ at the cuſtom-houſe, whereby the goods 
are forfeited. Adm. Ca. Ch. 25. | 

And therefore, if a factor in a foreign kingdom do not pay the 
cuſtoms, he ſhall have them to himſelf, and ſhall not be account- 
able to his principal. R. Ca. Ch. 25, R. Cn. Ch. 76. 

— Otherwile, if he does not pay the cuſtoms to the king. R. Ca, 
Ch. 30. 

If a factor takes ſecurity by an obligation of A. upon a ſale of 

goods, without authority, in his own name, he ſhall anſwer, if A. 
tails. Semb, 2 Ca. Ch. 57. 
[If a merchant directs his factor or correſpondent to inſure, 
and he charges him with it as if done, and loſs happens, he ſhall 
be charged as inſurer ; but if factor employs an agent, this equity 
will not extend to that agent. Titel v. Short, H. 1750. 2 Vezey 
239. 

*If a merchant abroad, intereſted in goods and the freight of a 
cargo, mortgage them to his correſpondent in gland for payment 
of money at a certain day, and by letter incloſing the bills of lading 
direct him to inſure, the latter having accepted the bills of 
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MERCHANT, 


lading will be liable to an action for not inſuring, notwithſtanding 
the mortgage was become abſolute before the order was received. 
2 Term Rep. 187.* | 

*I a merchant in Hugland has been uſed to procure inſurances 
for his correſpondent abroad, in the uſual courſe of trade, the latter 
has a right to expect compliance with an order for inſurance from 
the former, though he has no effects in his correſpondent”s 
hands, unleſs ſome previous notice be given to the contrary, 
Id. Ibid. x | * 

*If a merchant accept an order for inſurance, and limit 
the broker to too ſmall a premium in conſequence of which no 
inſurance can be procured, he is liable to make good the loſs to his 
correſpondent. 1d. 188. . 

Vet if a merchant reſiding in Landon, who has received an order 
for inſurance from his correſpondent, does what is uſual to get the 
inſurance effected he is not bound to do more. I. Id. 

[A factor has a hen on goods conſigned to him, not only for 
incident charges, but as an em of mutual account for the general 
balance due to him, ſo long as he retains the poſſeſſion; if he parts 
with poſſ-tlion, he parts with his lien. R. per Hardwicke C. Krut- 
zer v. Wilcox, H. 1754. Gardiner v. Coleman, T. 1755. cited by 
Ld. Mansfield. Godin v. London Aſſurance Company, H. 31 G. 2. 
1 B. M. 489.] 1 Bl. Rep. 104.“ 

*If he be ſurety in a bond, for his principal, he has a lien on the 
price of the goods ſold by him for his principal, to the amount of 
the ſum he is bound for. Cerup. 25 1.“ 

[A dyer (not acting as a factor but merely as a manufacturer) 
has no lien on goods delivered to him to dye for other debts only 
for the dying theſe goods. Green v. Farmer, P. 8 G. 3. 4 B. A. 
2214. 

[A 3 5 being in the nature of a factor, has. Hid.] 

Joint factors are anſwerable and accountable for the whole 
on an action of account. Godfrey ve Saunders, P. 10 G. 3. 
3 Wilf. 78. ] | 

[If a factor ſells goods as his own *by indorſement of the bill 
of lading* tho' no delivery (if the goods are at ſea) the 
-vendee ſhall hold; if fraud appears between factor and vendee, 
otherwiſe. Wright v. Campbell, P. 5 G. 3. 4 B. M. 2046. 


1 Bl. Rep. 629.“ 8 
Bits ee to a factor or banker, while unpaid, hre in the 
nature of goods unſold, and if the factor become bankrupt, muſt be 


returned to the principal, ſubject to ſuch lien as the faclor may have 
thereon. 2 Bl. Rep. 1154.“ 

*If a factor in conſideration of gaods being configned to him, 
accept bills drawn by the conſignor, and pay part of the freight, 
and become inſolvent before the bills are due, and before the goods 
get into his actual poſſeſſion, the conſignor may ſtop them in tran« 
fitu. 3 Term Rep. 119. 783.“ 

*But, in order to deveſt the conſignor's right to ſtop in tranſtu; 
it is not neceſſary that the goods ſhould have been taken by th; 
hands of the conſignee himſelf, 3 Term Rep. 464.* 
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elf the conſignee aſſign the bills of lading to a third 
perſon for a valuable conſideration, the right of the conſig- 
nor as againſt ſuch aſſignee is deveſted. 2 Term Rep. 63, 
held contra by the court of exchequer chamber 1n a writ of error 
from. B. R.“ ä 


(C) Boker. 


RO KE Rs are perſons employed among merchants to — | 
B contracts between them, and fix the exchange for payment o 
wares ſold or bought. Ma. 143. 

And by uſage in London, freemen of the city ſelected out of 
the companies, of which they are free, and preſented by fix at 
leaſt approved members of their company to the mayor and al- 
dermen, and by the court of aldermen allowed, have been ad- 
mitted and ſworn to be brokers in London. Vide the jt, 1 Fac. 21. 
7. 1. 1 Ude alto 

*A commiſſion del credere, is an abſolute engagement to the the. 5 An. 
principal from the broker, and makes him liable in the firit in-“ 
{tance : ſo that the broker is liable at all events; though the prin- 

F cipal may reſort to the under-writer as a collateral ſecurity. 
1 Term Rep. 112.“ 

Where a bankrupt has under-written a policy to a broker acting 
under a cammitſon del credere, and a lofs, upon the policy, hap- 
pens before the bankruptcy, but is not adjulted ti after, the 
broker may deduct the amount of the loſs from the dev: which 
he owes to the eſtate of the bankrupt, and if, by miltake, he pay 
it to the aſſignees, he may recover it from them as money had 
and received to his uſe. 1 Term Rep. 285.“ 

[One who for brokage and hire negociates and concludes bar- 
gains for ſtocks is a broker within 6 Ann. c. 10. Farſſtn v. 
Green, T. 7 G. 3. 4 B. AV. 2103.] 


But pawn-brokers, who buy and fell goods upon pawn, uſe an 


unlawful trade. Keg. 50. 4 t[Pide the 
And by the ff. 1. (or 2.) Fac. 21. / 5. a ſale or pawn to them fe 1 

he of goods purloined, or ſtolen at any place within the city or li- N 
ee, bertics of London, or in Meſtminſter or Southwark, or within two | 
5. miles of Landon, ſhall not alter ti:e property of the goods fo pur- q 

loined or ſtolen. | ö 
he And an action lies againſt them by the owner for ſuch goods, | 
de tho' the felon be not proſecuted. MKelg. 50. $ LV the | 
we And by the /ame flatute, ſ. 7. if the owner require the vawn- 7 1 * f 

broker to ſhew him ſuch goods, and teli how he cante by tuem, E » 
m, or how he hath diſpoſed of them, and he refuſe to diſcloſe them, { 
ht, he forfeits double the value. 1 
ds For the regulation of pawn-brokers, fee 25 C. 3. c. 48. 9 
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2 


In. 27 G. 3. c. 37. 
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LI X mercatoria,, or liw-merchant, i is part of the law of Eng. 


MERC HAN T. 


(D) Lex Mercatozia. 
There ſhall be no Survivorſhip. 


land. G. L. 11. b. 2 Rol. 114. 

[And therefore it cannot be proved by witneſs. Pillans v. Jan 
Atierop, P. 5 G. 3. 3 B. M. 1663.] ä 

Per tegem mercatoriam, the merchandizes, debts, and duties of 
joint-merchants do not ſurvive, but go to the executor of him 
who dies; for ug accreſcendi inter mercatores pro beneficio commerct 
lecum non habet. Co. L. 182. a. | 

And this extends to all merchants and traders, tho' they do not 
go beyond ſea. 2 Brozonl. 99. 

And therefore, the executor of the deceaſed ſhall join with the 
ſurviving merchant, for goods carried away in the life-time of the 
teſtater. Lat. 1493. Dub. whether (neceſſary. Sho. 189. 
Cont, for the remedy ſurvives, tho the duty dogs rot ſurvive, 
Sal. 444. If money be owen to two partners, and after the 
death of one it be paid to a third perſon, the ſurviving partner 
may mairtzin an action for money had and received, in i his own 
right. 2 Term Rep. 476.* 

(If judgment is obtaine1 againſt a ſurviving partner for a part- 
nerſhip debt, it is ſtill a partuerſhip debt. Jacomd v. Harwood, 
P. 1751, 1 Pezey 265. ] 

And ifa joint-factor dies, an account lies againſt the executor 


of the deceaſed, and the ſurvivor. Cu. Ch, 127. 


Yet the ſurvivor of joint- factors may be charged ſolely, for 
goods ſold by him and his partner. R. Ca. Ch, 127. 

90, if a joint-merchant die, the action for money due to them 
ſurvives; for the ſurvivor and the executor of the deceaſed cannot 
join. Sal. 444. 

[Articles of partnerſhip in trade do not ſubſiſt for the benefit 
of executors (to intitle them to continue in the partnerſhip) unleſt 
ſpecially provided. Pierce v. Chamberlain, M. 1750. 2 Very 
33+] n a cauſe for an account of a copartnerſhip, both partics 
being dead, a receiver ſhall be oed, otherwiſe in tlie caſe 
of a ſurviving partner. 2 Brown 272,* 

*Afumpfit for a partnerſhip debt may be brought againſt on? 
partner only, and unleſs he plead in abatement he ſhall be atter- 
wards concluded, 1 Bl. Reps 695, 5 Bur. 261 3. 2 9. 
Rep. 947+ 

Ir partners difſolve their partnerſhip, perſons who deal with 
either wires uctice of ſuch diſſolution have a right againſt both. 
Cowb, 449. 

*If two be partners, as attornies and conveyancers, and one receive 
money to be laid out on mortgage; the other is anſwerable for 
the amount, though his partner gave ouly his own ſeparate receipt 
lor i it. Cub. 814.” | 

3 ö * But 
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*But to make a perſon liable as a partner, there muſt either be 
1 contra between him and the oſtenſible perſon, or he muſt have 
permitted the latter to make uſe of his credit, and to hold him 
out as one jointly anſwerable. Doug. 371. (356.) et /eq.* 

One partner may maintain an action for money had and re- 
ceived, againſt the other partner for money received to the ſepa- 
rate uſe of the former, and wrongfully carried to the partnerſhip 
account. 2 Term Rep. 476.* 

gurety for the ſervice of F. C. to a ſole trader does not ex- 
tend to a ſubſequent partnerſhip. 2 /. Rep. 934.* 

Money lent to a trader, by a partner who retires from buſi. 
neſs at legal intereſt, with an additional annuity for a certain 
term of years, is not a continuance of the partnerſhip, 2 Bl, 
Rep. 998.* 

*On a bankruptcy between partners, they are intitled as againſt 
each other to the balance of accounts. Corp. 469.“ 

And the aſſignees under a commiſſion againſt one partner can 
only be tenants in common of an undivided moiety, ſubject to all 
the rights of the other partner, Id. 449.“ 

If one of two partners commit a ſecret act of bankruptcy 
the other partner may, for a valuable conſideration, and without 
fraud, diſpoſe of the partnerſhip effects; and though the latter 
afterwards become bankrupt, the aſſignecs under a joint com- 
miſſion cannot maintain trover againſt the h fide vendee of ſuch 
partner{hip effects. Id. Lid.“ | 

If on an execution againſt one of two partners, the partner- 
ſip effects be taken and ſold, the court will order the ſheriff to 
pay over to the other, a ſhare of the produce proportioned to his 
(hare in the partnerſhip effects to be aſcertained by the maſter, 
Deng. 659, (628.)* 


(E. 1.) Contracts of Merchants. 


CON TRACTS of merchants, are regal, notarial, or verbal. 
Mz. 89. : | 
he regal are, where the king by commiſſioners contracts with 
any particular merchants for proviſions, apparel, &c. of the army, 
Gr. Did. . : 
Notarial contracts are, where an entry of the contract is made 
by a publick notary. Aa. go. 


(E. 2.) Contract by Charterparty. 


Contract by charterparty is, when there are agreements or co- 
venants by charter, between one or more merchants, and the 
maſter or owners of a fhip, for the freight of his ſhip and the ſafe 
carriage of the merchandizes. Ma. 97. Be. 

No ſhip ought to be freighted without a charterparty. 744, 
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(E. 2.) 
How mac*. 


The merchant ought to import his goods in the ſhip, and pay 1 3) 


the freight according to the agreements by the charterparty. 
Ma. 98, 99. | $f 
2 The 


merchant 
ought to da. 
Freight of 
the ip. 
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The uſual freight is ſo much per ton. Ma. g. 

Or, ſo much tor the voyage outward, and ſo much inward, or 
ſo much for the whole. Ma. 98. 100, 

If no ſum is exprehed for the freight, ſo much ought to be 
paid as is uſual in ſuch voyage. Ma. 100, 

50, if the freight be agreed for ſuch goods, and the merchant 
puts more in the ſhip, the maſter ſhall take as much freight as 
he pleaſes. Aa. 99 

If the freiglit be agreed for 3 J. per ton, and afterwards there 
is an embargo upon the thip for fix weeks, the maſter may make 
a new agreement with the merchant's factor for 6/. a ton, with. 
out diſcovering the former agreement. R. 2 Ver. 242. 

If the freight be in groſs, via. 600 J. for a ſhip of 200 tons, it 
ſhall be paid, tho' the ſhip has not ſo many tons. Ma. 100, 

If the ſhip be freighted, fo much outward and ſo much in- 
ward, the ontward freight ſhall be paid, tho the ſhip periſh in 
her return. Ma. 98, 

Or, return without lading, by the default of the merchant 
or his factor, the whole thall be paid. Semb. 2 Ci. Ch. 75, 
2 Ver. 212. 

So, tho' by the letter of the charterparty, the freight cann 
be recovered by law, yet, if by the intent it ought, to be d 
ſhall be recovered in equity. 2 Vr. 210. 

But if the ſhip periſh, the whole freight from the laſt place or 
ume of payment will be loſt, 1 Sid. 230. Dong. 541. (523. 
542. (524.)* 

So, if there be a default in the maſter, he ſhall loſe his freight: 
as if the maſter ſail out of port in a tempeſt, Sc. Ma. 98. 102. 

Vide » poſt, (E. 6. 9.) 

Or, without a pilot, or neceſſaries, or contrary to the terms 
required by the charterparty. Ma. 98. 102. 

So, if the ſhip returns without lading, where he does not ſtay 
for it the whole time agreed, and makes a proteſt againſt the 
factor, c. Ma. 98. 

Tho' chere was danger of being taken by the enemy, if he 
had ſtayed, Aa. Ibid. 

And if no freight was payable till the return, he ſhall loſe the 
freight outward as well as inward. id. 

The goods we” generally, are à ſecurity for the freight, 
® Doug. 104. (100,)* 

And the maſter need not deliver them, without payment. 

[If a freighted ſhin becomes diſabled without the maſter's 
fault, he has his option to reſit (if poſſible in convenient time) or 
to hire another {hip to car 57. the goods; if the merchant will not 
agree to this, the maſter is intitled to tlie full freight of the 
whole voyage. Lutwidge v. Gy is the Houſe of Lords, 1773, 
cited in Lute v. Lyde, MA. 33 G.2. 2 B. MA. 21 *1 Bl. 
Rep. 190. * 

[The maſter ſhall have his freight, tho' the goods are ſpoiled, 
if the merchant takes them. 474d. a 

[Le 


MERCHANT, 


[The merchant may abandon all, tho? all are not loit : but he 
cannot abandon ſome, and take ſome; if he abandons all, he is 
excuſed freight. 1b:d.] 

Uf the ſhip is diſabled or taken, when part of the voyage is 
performed, without fault of the maſter, he ſhall be paid a rate- 
able proportion of the freight. 161d. ] 

CA ſhip is freighted from Newfoundland to Liſbon, when ſeven- 
teen days at ſea, and within four days of Liſbon, is taken, re- 
taken, brought to Biddiſord, the merchant has his goods, pays 
half ſalvage, ſends them to Bilboa, and ſells them at loſs; the 
maſter is intitled to ſeventeen twenty-one parts of the freight of 
half the goods. Jbid. 


Bettummarie, bottomage, or b:ttomree, is ſo called, where the 
maſter takes up money, by way of loan, for the uſe of the ſkip, 
and pledges the bottom or keel of the ſhip for ſecurity of pay- 
ment. Lat. 252. 

f the owner of a ſhip charge her for repairs done in England, 
by an inſtrument under ſeal, ſtated to be by way of C://5rree, on 
which ſhe was afterwards ſeized by admiralty proceſs, and decreed 
to be ſold to ſatisfy the demand, and no appeal is made from that 
ſentence, but between the ſeizure and decree a writ of execution 
iſſues againſt the owner at the ſuit of another creditor, the ſheriff 
cannot take the veſſel under this writ ; nor can trover be main- 
tained againſt the officer in poſſeſſion by the warrant of the court 
of admiralty. 1 Term Rep. 649.“ 

And ſuch hypothecation of the ſhip binds the owners. Lat. 
252. Vide Admiralty, (E. 10, 11.) 

So, if a man makes a loan of money to be paid upon the re- 
turn of the ſhip, and takes a ſecurity by obligation, &c. ſuch con- 
tract is called a bettomree contract. Ma. 122. 

*Where repairs are ordered by the underwriters, for the pay- 
ment of which a b2t!2mree bond is given, and they refuſe to pay 
it on the arrival of the thip, in conſequence of which the is ſold, 
they are liable for all the damage which ſhall accrue to the owner, 
in conſequence of that refuſal. 2 Term Rep. 407.“ | 

And becauſe the lender loſes his money, if the ſhip does not 
return from the voyage, a great intereſt or premium is uſually 
taken for it, ard will not be uſurious. Vide Uſury, (B.) 

But if a contract be made, by colour of bottomree, to evade the 
ſtatute of uſury, it will be uſurious. 

So, if the maſter or merchant takes a loan upon a bottomree 
contract, and deviates from the voyage agreed, he ſhall pay the 
money, tho? the ſhip never returns, but is loſt before the time of 
payment agreed upon; ſor the deviation was the default of the 
malter. R. Skin. 15 2. | 
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(E. 4.) 
Contract of 
bottomrees 


The maſter has the power over, and charge of the ſhip, wid * 


Ma. 102. 


maſter 


And therefore, ought to take care that the ſhip and tackle be ought to do. 


ſulficient, Ma. 103, 
And 
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And he ſhall anſwer for the damage which happens, if he 
purſues his voyage when the overloop of the ſhip is untight, or 
pump faulty. Lid. 

So he ſhall anſwer for damage by bad hooks, ropes, blocks, 
Sc. whereof he has notice. Bid. . 


(F. 6.) 80 the maſter ought to purſue his voyage with due care ac. 
Perform kis cording to the inſtructions: and therefore, ſhall anſwer for 
vote. damage which happens, if he hoiſt fail without a good pilot. 

Aa. 102. 
Or, in tempeſtuous weather, without the advice of his com- 
pany. An. 102. Vide ante, (E. 34) Ii, (E. 9.) 


6E. 75 If a contract be not by charterparty, but only by earneſt given, 
The con- if the merchant recedes from the contract, he loſes his earneſt 
— nly. Ma. 98. ; 
Ho diſſolv- O11) 9 
od, If the maſter recedes, he ſhall loſe double the earneſt. Hid. 
(In a charterparty, if A. covenants to proceed to V. to ſtay 
forty days, and load with the goods B.'s agents tender to be 
laden; and in conſideration B. agrees to pay freight at 47. 10s. 
per ton; proviſo if the ſhip does not arrive on 11t 1farch, then 
to be at B. 's option to load at that freight, or the current freight, 
or not at all; and A. does not go to . he is liable to the penalty, 
Shubrick V. Salmond, H. 5 G. Zo 3 B. A. 1637.4 


(F. 8.) If a contract by charterparty be broken, covenant lies upon it 
Remedy for by the one party or the other. 3 Lev. 41, Lev. Ent, 
— [The owner of the ſhip is liable to the freigliter, for the default 
| of the maſter, though the freight was to go to the maſter, either 
by ſpecial agreement of the owner, or by the cuſtom of trade, 
and though it were in a trade unlawful in the foreign country, 
but lawful in England. Boucher v. Lawfon, H. 8 G. 2. and H. 
9 G. 2. B. R. H. 85 & 194.] | 

[But it muſt be charged on the cuſtora of the realm, as in a 
ſhip uſually carrying for hire, or employed that voyage to carry 
for hire; or on the perſonal undertaking of the owner; and in a 
ſpecial verdict this muſt be ſpecially found; on a general verdict, 
it is preſumed, Bid. 

A. owner of a ſhip lets it to B. for a voyage for a ſum cer- 
tain, and B, to have the benelit of carrying goods, and A. cove- 
nants for the condition of the ſhip, and the behaviour of the 
maſter, C. ſends gold, and has bills of lading ſigned by the 
maſter, A. is liable and not B. Pariſh v. Crawford, H. 19 G. 2. 
Ser. 1251. ; | 
- [The plaintiff muſt ſue for the whole 2 at law, but if the 
defendant thereupon applies to equity for relief, on his paying 
principal, intereſt and colts, the charterparty ſhall be delivered, 
and ſatisfaction acknowledged. Forward v. Drffield, T. 1747. 
s Athyns, 5558.1] : ; 

[If a factor hires a ſhip, and executes a charterparty, by which 
the goods to be put on board are made liable to the maſter (os 

_ ome 
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b merchants load the ſhip, and agree with the factor at 9 J. per 


chants are not liable to the owner's demand, nor their goods, but 
they are liable to pay the factor the freight of the cargo, and as 
the maſter has a ſpecific lien on the goods, he muſt be paid before 
the aſlignees of the bankrupt take any thing. Haul v. Birch, T. 
1743- 2 "_— 621.] 
*Owners of ſhips let to freight under the charterparties of the 


cargo happening by the act of God. Doug. 272. (259. et ſeq. )x 

* « Ship damage” in thoſe charterparties, means damage from 
negligence, inſufficiency or bad ſtowage in the ſhip, excluſixe of 
what is occaſioned by ſtorm or other ſea hazard, 1d, ibid. 


As to Contract between Maſter and Owners. 
Vide Navigation, (I. 4.) 


What Contract is good by the Law-Marine; 
Vide Admiralty, (ZE. IO, 11.) | 


(Z. 9.) Contract by Policy of Aſſurance, 


A policy of aſſurance is, when a merchant gives a conſidera- 
tion in money to others, to aſſure his goods, ſhip, or other thing 
by him adventured, upon ſuch terms, as may be agreed between 
the merchant and aſſurers. Vide ft. 43 El. 12. 

This uſage was introduced by the emperor Claudius Czar, and 
recorded amongſt the laws of Oleron, and afterwards uſed amongit 


© merchants in Angland, and ſince in other kingdoms. Ma. ro. 

1 And by the f. 43 El. 12. it appears, that this uſage is com- 

H. mon, when a grand adventure is made in parts remote, whereby 
if the ſhip periſhes, the loſs is divided amongſt many, 


And upon this ſtatute the king may make an office for entry of 
policies, R. Hard. 351. 

By the inſtrument, or policy of aſſurance, in conſideration of a 
premium of ſo much per cent. to be paid by the merchant, the 
aſſurers aſſure ſuch a ſhip, her tackle and keel, &c. from L:n- 
din to ſuch a port; and if the ſhip, c. periſh, every ſubſcriber 
pays the ſum by him ſubſcribed for recompence of the loſs. 
2 Sand. 200. 1 

(If a ſhip is inſured at and from a place, whilſt ſhe is there 
preparing for the voyage, the inſurer is liable ; but if the voyage 
is laid aſide, and the ſhip lies there ſeveral years, with the owner's 
privity, the inſurer is not liable. Chitty v. Selwin, T. 1742. 
2 Atkyns 359. 

If a ſhip inſured for a certain time fail before the time on 2 
diferent voyage from that inſured, the aſſured cannot recover, 
though ſhe afterwards get into the courſe of the voyage deſcribed 


in the policy, and is loſt after day on which the policy was to 
have attached. 2 Term Rep. 30. 8 T 


So 


ton for the carriage, and the factor becomes bankrupt ; the mer- 


Eaft-India company are not anſwerable for damage or loſs to tlie 
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So an aſſurance may be made for a ſhip, &c. in her voyage to 
ſuch a country, or port, and her return to London. 2 Sand. 200. 
Or, for a voyage to ſuch a country, and to trade there, and 
turn to ſuch a port. hid. 
So, it may be for the goods and merchandizes laden in ſuch a 
ſhip. Ma. 106. 
Or, for ſuch and ſuch goods in particular. Vid. 
Or, for goods laden, or to be laden in any ſhip at ſuch a port, 
or from ſuch a country to London. Skin, 327. 
If freight be inſured on a valuation, and after part of the 
goods are loaded on board, the fliip be driven from her moorings 
and loſt, the reſt of the goods being ready to be ſhipped, the in- 


ſured is intitled to recover the whole of the valued freight; 


3 Term Rep. 362. Cont. 2 Str. 125 1.“ 
So, for money; tho' he has no intereſt in the ſhip or cargo, 


except what he lends upon battomree bond. Cont. 2 Ver. 269; 
R. acc. 2 Per. 717. 

If a man who has lent money on botomree or reſpondentia, in- 
ſures on geile, he cannot recover; for bottomree or #eſpondentia 
muit be ſpecified in the policy. Glover v. Black, T. 3 G. z. 
3 B. M. 1394. ] 1 Bl. Rep. 396. 9. 405. 422.“ 

So an aſſurance may be made upon ſhip and goods, /2/f or nat 
ll. 2 Sand. 200. (Vide Ma. 107.) 

For the goods of A. without account; if proved that A. had 
goods there, tho' the particulars are not proved. Siu. 405. 

So it may be made for the life of any perſon. Ma. 107. 

[By fat. 14 G. 3. c. 48. no inſurance ſhall be made on lives, 
or other event, but by perſon having intereſt therein whoſe name 
muſt be inſerted ; and he can recover no more than his intereſt 
amounts to. This extends not to bond fide inſurances on ſhips or 

oods. 

l — inſurances of houſes againſt fire, it is neceſſary the party 
injured ſhould have an intereſt in the houle, at the time the policy 
is made out, and at the time the fire happens; therefore after the 
leaſe of a houſe is expired, and after the fire happens, the in- 
ſured's aſſigning the policy does not oblige the inſurers to make 
good the loſs to the landlord, the aſſignee. Sadlers Company v. 
Badcoct, P. 1743. 2 Athyns 554+] | 

Policies of aſſurance againſt fire are not aſſignable in their na 
ture, nor intended to be aſſigned from one perſon to another, 
without the conſent of the office. 16:d.] | 

[Policy of affurance againſt nre, with proviſo not to be liable 
if burnt by invaſion by foreign enemies, or any military er uſurped 
power whatſoever ; a mob riſes on account of the dearneſs of pro- 
viſions, the proclamation is read, mob diſperſes, another ariſes 
and burns the houſe: this is not an uſurped power within the 
proviſo. Drinkwater v. London Aſſurance, M. 8 G. 3. 2 Wil 

63. | | . 
8 25 warlike fort may not be inſured by the governor; but a ro- 


minal fort, really a factory, and only defenſible againſt black na- 
| tives, 


. 


MERCHANT. 
tives, may be inſured by a governor, who is a merchant, and not 
a military man. Carter v. Boehm, P. 6 G. 3. 3 B. M. 190;.1 

[Such inſurance is good, tho' the inſured does not diſcloſe fuch 
conditions of the place as do not affect the riſque inſured againſt; 
nor his ſpeculations, that the enemy might make them a viſit, 
being unable to act elſewhere ; nor that the enemy deſigned to 
attack them the year before. HBid.] | 

So a policy may befexplained by a para agreement; as, that 
it ſhall not take effect till the ſhip arrive at ſuch a place, tho? the 
policy be from London. Sal. 444, 5. Cont. Skin. 55, 

That it ſhall be for the-ſhip A. where B. is commander; tho 
the policy by miſtake was for the ſhip B. where D. was com- 
mander. Per Holt, Sal. 444. 

So, if the policy has a blank for the time of the inſurance, ie 
ſhall be helped by a verdict. Seb. Fg. 275. 

If the ſhip or goods inſured be loſt in whole or in part, every 
aſſurer ſhall make recompence according to his ſubſcription, or 
pro rat4 in proportion thereto. Ma. 105. 108. 118. 

The nature of a policy is an inſurance on the ſhip, for the wy- 
age. If either the ſhip or the voyage, be loſt, it is a total loſs. 
1 Term Rep. 191.* 

*But if the ſhip arrive ſafe, the circumſtance of her not being 
worth repairing, will not make it a total loſs, 1d. 187.* 

*And owners of ſhips are not intitled to abandon, unleſs at 
ſome period of the voyage there has been a total loſs : and where 
the jury have found only an average loſs, occaſioned by the perils 
of the ſea, the court are precluded from ſaying there has been a 
total loſs, Id. ibid. 

When the aſſured receive intelligence of ſuch a loſs as intitles 
them to abandon, they muſt make their election in the firſt in- 
tante; and if they abandon they muſt give the underwriters no- 
tice/in a reaſonable time, otherwiſe they wave their right to 
abandon, and can only recover as for an average loſs. 1 Term 


Rep, 608,* 


[The inſurer, after ſatisfaction made to the aTured, ſtands in his 
place as to the goods, falvage, and reſtitution, and is intitled to 
a ſhare of prizes taken by virtue of letters of repriſal. Randal 
v. Cockran, T. 1748. 1 Vezey 98.} 

(If a ſhip inſured is taken, retaken, and no perſon appearing 
to give ſecurity, condemned and fold, the moiety paid the 2 
tors, and the other moiety remains with the ofhcers of the court, 
and the wurd recovers on the policy. Chancery will not re- 
train him from proceeding for the whole, if he offers to relin- 
quiſh the ſalvage to the inſurer. Pringle v. Hartley, M. 1744. 
3 Arkyns 195.) 

[If a privateer is inſured to cruiſe for three months, and is 
taken by the enemy, retaken before ſhe is infra prafidia heſlir, 
carried into a neutral port, and ſentenced to be reſtored to tl e 
owners on paying ſalvage, yet it is a total loſs to the inſured. 
Pond v. King, H. 21 G. 2. 1 Will. 191. 

(lf the ſalvage falls ſhort of the freight, it is to be conſidered 
a3 à total loſs. Boyfield v. Brewn, M. 10 C. 2. Stir. 1065.] 

[The 
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real value of the goods on board. 1 Bl. Rep. 279. 


MERCHANT. 
[The expences of ſalyage may be given in evidence, thoug| 
the only ſpecial damage laid is, that the goods were ſpoiled by 
the ſhip's ſinking, for it is within the cauſe of aCtion, Cary v. 
King, T. 9 G. 2. B. R. H. 304.) 

If a ſhip. is taken, retaken, aud arrived in Eugland before the 
inſured offers to abandon, and is afterwards brought to the port 
of delivery, and has ſuſtained no damage from the capture, he 
cannot recover for a total but only an average loſs. Hamillon v. 
Mendez, T. 1 G. 3. 2. B. M. 1198.] *1 /. Rep. 276. 

[In action on the caſe, on policy of inſurance, tho' the decla- 
tion is for a total loſs, and damages laid for ſuch, and plaintiff 
only proves an average loſs, and does not attempt to prove a total 
loſs, yet he may recover as for a partial lols. Gardner v. CG 
dale, H. 33 G. 2. 2 B. M. gog.] *1 Bl, Rep. 198. Deng. 


732. n. (704.)* : 
*An average loſs, on a valued policy, muſt be eſtimated by the 


Where there has been only an average loſs, but the account 
is ſo. complicated that it cannot be adjuſted in court, the jury, by 
conſent of the parties, may find for a total loſs, the plaintiff en- 
tering into a rule, to account to the underwriters for what part 
of the inſured property he ſhall recover. Doug. 294. (281.)* 

The owners of goods inſured, by the act of ſhifting the goods 
from one ſhip to another, do not preclude themſelves from recov- 
ering an average loſs ariſing from the capture of that other ſhip, 
if they acted for the benefit of all concerned, 1 Term Rep. 
611. n.“ 

[The duty ariſes on the ſhip's arrival and landing her cargo, 
the inſured has hen a right to ſatisfaction, to be paid ſuch pro- 
portion of the prime coſt, or value in the policy, as correſponds 
with the proportion of the diminution in value occaſioned by the 
damage; and the adjuſtment muſt be according to the value at 
that time, and not depend on ſpeculations or future events.] 

[Thus A. inſures ſugars to Hamburgh, at 30 J. per hogſhead, 
it is damaged, and therefore, and therefore only, muſt be imnit- 
diately ſold ; the value of ſugar undamaged is then 237. of this 
damaged ſugar 20 J. A. ſhall pay the fame proportion of 30/. as 
31. (the difference between 234. and 20/.) is of 231. that is, 
three twenty-thirds of 30/, Lewis v. Rucker, P. 1 G. 3. 25. 
M. 1167.) | 

[Average ſignifies a contribution to a general loſs : it alſo ſig- 
nifies a particular partial loſs. Wilſen v. Smith, T. 4 G. 3. 
3 B. M. 1550.] 

[If corn is inſured free from average, unleſi general, or the ſbi 
be flranded, and the ſhip is obliged in a ſtorm to cut away and 
leaie her cable. and anchor, and runs intò a port to refit, then 


xroceeds to. the port of delivery, and delivers the corn which is be 

damaged by the ſtorm, the inſured cannot recover. id.) 
*Where a ſhip has been forced by a ſtorm to enter a port, in in 
order to repair, and cannot continue her voyage without appa- th 
rent riſque of being loſt, the wages and proyifions of the __ nc 
8 
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are to be brought into an average from the day it was reſolved tl 

ſeek ſuch port to the day of departure from it, with ali the charges 

of loading, and every other expence incurred by that neceſſity. 

2 Term Rep. 414.“ | 
*So, the charges of loading and unloading the cargo, and | 


ort taking care of it, and the wages and proviſions of the workmen 
he hired for the repairs, become general average. Jd. 407.“ ; 
V. 8 *Freight muſt contribute to general average. 1d. 408.“ 0 
2 But a fraud in him that makes the aſſurance will excuſe the | 
la. aſſurer: as, if the owner off decayed ſhip after aſlurance deſtroy 
tiff dhe ſhip. Ma. 107. | | 
tal Or, if the ſhip periſh by his default. bid. - 
* Or, the default of the pilot. Aa. 109. ; 
8. Or, the ſhip be inſured as the ſhip of n Aly, when it was the : 
mo ſhip of an enemy. Stir. 327. f 
he So, if a rayn knows the ſhip, Sc. to be loſt before aſſurance, ; 
Sho. 324. : 
Wit Tho! the ſſurance was for the ſhip, 4% or nat lat. Hid. ; 
by So, if the words are general, without ſaying, % or nt 4; i 
* if the ſhip was loſt before aſſurance, tho' the aſſured did not know : 
art t. SH. 324. : 
But if goods be inſured from the lading of them on board the ; 
ds ſhip “ loft or not loſt, and warranted well on a particular day 

OV= if the ſhip was loſt on that day, before the policy was actually 

ip, underwritten; the underwriter is liable, for the warranty is com- 

. plied with, by the ſhip's being well any time of that day. 3 Term: 

Rep. 360.* 
go, [An agreement between the inſured and the firſt under- 


ro- writer, * that he thall not be bound by his ſigning the policy,“ 
nds renders the policy fraudulent. Wilſon v. Ducket, MH. 3 G. 3. 
the 3 B. M. 1361.] 


: at [A fraudulent policy ſhall be delivered up, and the premium 
returned, deducting colts. id.] 
ad, So, if the voyage be changed, or a geviatian / made by the de- 
me fault of the aſſured. Sho, 324. 
this Or, of the maſter. $hs. 325. 
a [If a ſhip is inſured from one port to another, but takes in 
184 goods to be delivered at a third, and is loſt before ſhe comes to 
B. WS the dividing point of the two voyages, the inſurer is liable; for the GG” 


intention to deviate does not diſcharge him. Fofter v. Wilmer, 
ſig- H. 19 G. 2. Str. 1249.] 


3. Or the goods are transferred to another ſhip. Sh. 325. 

So the aſſurer ſhall not be charged for goods, &c. imbeziled, 
ſbip or ſtolen by any of the mariners. Ma. 109. | 
nd Or taken feloniouſly out of the ſhip. Bid. 
nen Tho' the aſſurance be againſt pirates, thieves, &c. for it ſhall 
h 18 be intended of publick thieves, as enemies, pirates, &c. Bid. 

So, by the cuſtom of merchants, if an inſurance be upon goods 
in in a ſhip to ſuch a certain value, every inſurer ſubſcribing, after 
pa- the whole value ſubſcribed, ſhall return his premium, and ſhall 
e not be charged for the goods loſt, R. Sho. 133. 
ale Tho! the firſt ſubſcrib:rs prove inſolvent. Sh. 133. 
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[Double inſurance is where the ſame man is to receive two 
4% ſums inſtead of one, or the ſame ſums twice over for the ſame 
| bh loſs, by reaſon of his having made two inſurances on the ſame 
1 goods or ſhips; but every caſe where there are 74v9 inſurances is 


5 not a dull infurance. Cadin v. Londen Aſſurance Company, H. 
4 31 G. 2. 1 B. MH. 489.) *1 Bl. Rep. 105. Every re-aſſur- 


ance in this country, either by Briti/h ſubjects or foreigners, Wi 

whether on Britiſß or foreign ſhips is void by 29 G. 2. c. 37. / 4. 

unleſs the aſſurer be inſolvent, become a bankrupt or die. 2 Ter», 

Rep. 161.* 

15 [A. at Saint Peterſburgb is indebted to B. in London, who 

1 ſends a ſhip for goods, makes inſurances; A. ſends goods, but 

not bill of lading, directs inſurances to be made, which are done 

accordingly z A. indorſes the bills of lading to C. of Mecſcow, who WR 

418 orders infurance for the whole, which is done with D. the whge 

1 is loſt; C. ſhall recover the whole ſum of D. aud if C. is an 
ways intitled under the inſurances made by A. or B. D. hal! 

by ſtand in his place. This is {till ſtronger, if D. was apprized that 

Uh there might be another inſurance, J1b:d.] 

| *The aſſured cannot recover on the policy, unleſs the loſs be 

4 a dire? and immediate conſequence of the peril inſured ; ſo that 


A - flaves who die by any other means than by wounds or bruiſes re- 

; ceived in the very act of quelling a mutiny, are not within tha: | 
4 proviſion of an African policy, which inſures againſt loſs by Wi 
I mutiny. 1 Term Rep. 130. n. . 
ö So the aſſurer ſhall not be charged, if the aſſured does not per- 


i form the terms on his part: as, if a policy has the words, 4vor- 

15 ranied 10 depart with convoy; for that imports that the aſſured ſhall 

"HE take convoy for his ſecurity, and if he does not, the aſſurer ſhall 
7 not be charged. R. 3 Lev. 320. 4 Mod. 60. Sho. 326. 

. And it is not ſufficient, that he took convoy, for his departure, 


1 0 if he did not take it for the whole voyage. K. 3 Lev. 320. 
1 4 Mad. 60. Sal. 443. Daug. 72. 735. (707.) “ 
1 BBut in ſuch a caſe an unforeſeeen ſeparation is no breach of 


the warranty. Doug. 74. 736. (708.)* 
In a policy on goods ſhipped on board a certain ſhip, to return 


78 part of the premium if ſhe ſailed with convoy and. arrived, the 
arrival of the ſhip, tho' not in company with the convoy is what 
Wi, is meant, and the full return is to be made on the whole ſum in- 
1 ſured, though there ſhould be an average loſs on the goods. 
Doug. 268. (255.) et ſeq.* 
Coming out of harbour on a ſignal and orders from a man of 
- war, and failing in the fleet for ſome time, and there taken, though 
unable to get failing orders from the man of war, is failing with 
convoy. Vittrin v. Cleeve, H. 19 G. 2. Str. 1250.] 
If the ſhip make a deviation in her voyage. 4 Mod. 60. 
If the afſured act contrary to his agreement. &. 4 Mad. 60. 
If there are mutual covenants, and the one is the cauſe, where- 
by the other cannot be perſormed. S. 324. ; 
But if the convoy be ſeparated by tempeſt, and the ſhip in 
ſcarch of the convoy, be taken, it is not ſuch a default that tbe 
2 | | aſſured 
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aſſuted ſhall loſe his inſurance. R. 3 Lev. 321. 4 Mod. Go. 
$ho. 326. 

* if a convoy be taken at the uſual place, viz. at the Downs, 
though he depart without it from London, Per 3 J. Heli cont, 


Sal. 443. 


may go to the place appointed for the general convoy for that 
trade (as from the Dewns to Spithead) at the hazard of the in- 
ſurers. Gordon v. Morley. Campbell v. Bordieu, H. 20 G. 2. 
Str. 1265.) 5 

A deviation intended, if the loſs happen before it take effect, 
but does not diſcharge the policy. Dæug. 361. (346.) et /eq.* 
one hut if a ſhip ſail on a voyage different from, although coincid- 
rho ing in part with, that inſured, the policy is diſcharged, though the 
oc WE lot happen before the dividing point. Id. 16. et ſeg.“ 
al” BS *If goods be inſured on board a ſhip from London to Nantz, 
irh liberty to call at Offend, and the ſhip be cleared only for 
* Oftend, but fail directly for Mintz, that being the known courſe 
of the trade, in order to ſave certain duties both here and in 


be Vince, there is no fraud on the under- writer ſo as to diſcharge 
har the policy. Doug. 25 1. (238.) et ſeq.* 

8 *If an inſured ſhip quit the the courſe deſcribed in the policy 
hat ſrom neceſſity, ſhe mult purſue the new <vyage of neceſſity, in 


by BW the direct courſe and in the ſhorteſt time, otherwiſe the policy 


vill be diſcharged. Deug. 284. (271.) ef eg.“ 


der. #lf a ſhip inſured of and from Jamaica, warranted to have 
ruled on or before a certain day (with return of part of the pre- 
ball mium in caſe of convoy) ſail on or before the dur iron! her pert 


al ef lading, with all her cargo, &c. on board, to ths ufual place of 

rendezvous at another part of the iſland, for the fake of joining 

ure, Wy convoy there ready, it is a compliance with the warranty, though 

20. he be afterwards detained there by an embargs beyond the day. 

And though ſuch place of rendezvous be out of the d:reft courle 

1 0! of the voyage, it is go deviation, Cup. Gol, Doug. 357. (343.) 
8 206. (35 2.) et ſeq.* | 


un  *Yct if a thip, warranted to ſai! on or before a particular 
the day be prevented from ſailing on the day, by an embargo, the war- 
'hat ranty is not complied with. Cop. 784.“ 

Rag *But if in ſuch a caſe the ſhip had actually got under fail on 
ods. the day with intent to purſue her voyage, the warranty is com- 


plied with, though ſhe ſhould be obliged to put back in{tantly by 
- an 9Mbargo, before ſhe gets out of the harbour. Doug. 369. n. 
„ 637.) 
vitl f 2 ſhip be driven out of her loading port, and obliged to go 
into another, and after fruitleſs attempts to get back again, the do 
the beſt ſhe can to get from thence to the place of her deſtinuion; 


o. wat will not be conſidered as a deviation. 1 Term Rep. 22.5 

ere- Neither will it vacate the policy if ſhe complete her loading at 
the port into which the is ſo driven. 1d. ibid. * 

) (If a ſhip is inſured from London to Halifax, warranted to 
tbe depart with convoy {from Portſmouth, and before ſhe arrives at 


red F 2 Portſmouth 


[On inſurance of ſhip warranted to depart with convoy, ſhe 
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Porſſinouth the convoy is gone, (fo that the inſurer runs no riſqs 
for the remaining part of the voyage) he ſhail return part of th; 


lf goods be inſured from A. to B. in a neutral ſhip, it is tuft. 
cient to charge the underwriters that the ſhip was neutral whe 
ſhe ſailed. Doug. 732. (J505.) 3 Term Rep. 477. Cont. 3 Bu, 
1419. 1 Bl, Rep. 427.* 

*But if ſuch a warranty be falſe though the loſs ſhould ng 
happen in conſequence of the property not being neutral, the p- 
licy is void. Dong. 733. n. (706.)* 

*If a ſhip or cargo inſured be taken and condemned as prize, 
it is not neceſſary for the inſured to make any claim cr appei, 
before they call on the under-writers. Id. ibid.“ 

*And a condemnation by a foreign court of admiralty is ne 
concluſive evidence that they were not neutral unleſs it appen 


„ 7 
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that the condemnation went on that ground. Doug. 575. (554. 

So, if the damage happens before any deviation, tho” after. 
wards the ſhip deviates, the inſurance ſhall not be loſt,” &. 
Sal. 444. | | 

So a voyage in the uſual courſe, tho” it be not direct, will nc I 
be a deviation. R. Sal. 445. 

[If a policy of inſurance differs from the label, i. e. the minut 
of the agreement entered in a book, and ſigned by the inſurer an 8 
the inſuree, it ſhall be made agreeable to it. MAdotteux v. Landi d 
Aſſurance Company, M. 1739. 1 Athyns 545. 

[If a ſhip at Bengal is inſured in London from her arrival u ſt 
Fort Saint George, it means her firſt arrival there in her home. 1 
ward bound voyage. id.] | 

[If a ſhip ſo inſured, being arrived at Fort Saint George is found h 

leaky, and is directed by the governor to go to Bengal to rehi 
and is loſt in returning from Bengal, it is a loſs during the voy: 
age, and according to the adventure intended to be inſured, Ji.) fc 

{It is uſual, prudent, and for the benefit of all concerned, t ſy 
take out the furniture, tackle, Sc. of a ſhip, and put them in: 1 
warchouſe on land at a certain place, (as on the ſand-banks in tie 
river of Canton) while ſhe reſits, and if they are there burnt, the = 
inſurers areTiable. Pelly v. Royal Exchange Aſſurance, P. 30 6.1 
1 B. M. 341.] * 

If a ſhip inſured to the port of Londen, and till there moore! l 
twenty-four hours in good ſafety, arrives the 8th, is that di a 
ſerved with order to return to perform fourteen days quarantiis, of 
the crew deſert, captain petitions to be excuſed, petition 20 ho 
journed to 28th, and then ordered back; ſhe returns, perform 6 
the quarantine, applies to air the goods, and before her return B 
8 the inſurers are liable. Waples v. Eames, M. 19 C. 

tr. 1242. 

But the underwriter is in no inſtance liable for any loſs whid eſc 
happens after the veſſel has been moored 24 hours in ſafety; 2 
though ſuch loſs ſhould ariſe from ſome previous damage ſuſtains If 


during the voyage; as for barratry committed by the maſter, . 


ſmuggling during the voyage. 1 Term Reg. 25 2. 261. 


I 
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| *The inſurance of a ſhip to Jamaica determines, by her moor- 
ing 24 hours in any port there, and does not continue till the ar- 
rive at her laſt port of delivery. 1 BI. Rep, 417.“ 

Where a ſhip is inſured for fix months, and three days before 
the expiration of the time ſhe receives her death's wound, but i 
kept a-float by pumping till three days after the time, the under- 
writer is diſcharged. 1 Term Rep. 261.* 

80, in the caſe of an inſurance on a life for a year, if the 
perſon die after the expiration of it, though in conſequence of a 
mortal wound received before, the inſurer is diſcharged. Id. 
260.* 

So, if the aſſurance be, till the ſhip be diſcharged from the 
voyage, ſhe is not diſcharged by arrival at the port, till the goods 
are unladen. XR. Skin. 243. 

If goods are loſt after the owner has taken them out of the 
ſhip into a lighter, and before they reach land, it is no charge 
on the inſurers; otherwiſe, if they had been ſent by the ſhip's 
boat. Sparrow v. Carruthers, T. 18 G. 2. Str. 1236. ] 

But the uſual perils, expreſſed in policies of aſſurance, againſt 
which the aſſurer inſures, are . 

(1) Perils of the ſea. Ma. 108. | 

And therefore, the aſſurer undertakes to aſſure againſt all da- 
mages by tempeſt or ſhipwreck. 2 Rol. 248. J. 35. D. Sal. 443. 
Sho. 323. 

if 22 againſt perils by diſtreſs of weather, the aſſurer 
ſhall pay, if the ſhip be loſt iu the ſea, not if it be loſt by cap- 
ture of an enemy. R. Skin. 3. 

So, againſt all dangers upon the ſea by pirates, or men of war 
R. 2 Rol. 248. J. 40. 4 Mad. 60. Sho. 322. g 

So, againſt ſeizure by the government. Dub. Sal. 444. 

(If a ſhip is inſured except as to captures and ſeizures, and 
four years afterwards has never been heard of, it ſhall be deemed 
ſuthcient evidence that ſhe foundered, and plaintiff ſhall reco.. 
ver againſt inſurers. Green v. Brown, M. 17 G. 2. Str. 1199. ] 

(2) The uſual hazards expreſſed in policies are, men of war, 
enemie:, pirates, rovers, thieves. Ma, log. f 

[As between inſured and inſurer, a ſhip is loſt by the capture, 
and the inſurer muſt inderanify the inſured as to the loſs actually 
ſuſtained ; and he ſhall ſtand in the place of the inſured, in cafe 
of recapture or abandonment. Goſs v. Withers, M. 32 G. 2. 
2 B. M. 683.) *Dvug. 231. (219.) et /eq.* 

[Generally, but not univerſally, on a capture, the inſured may 
demand as for a total loſs, and abandon. Id. 

11 on an arreſt or embargo by a prince not an enemy. 

But where the capture is but ſmall hindrance, as ſudden 
eſcape, or immediate ranſom, it is only an average loſs. id.] 

* inſured in no caſe is obliged to abandon. id.] 

. He cannot turn what in its nature is an average loſs, into total 
lols, by abandoning. bid.] 
F 3 [A ſuip 
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[A ſhip inſured is taken, the hands, except two, taken out“ 
and ſent to France, ſhe remains eight days in the enemy's hands, 
is retaken, brought to England; ſhe could not proceed without 
coming to refit, immediate notice to inſurers, with offer to aban- 
don. This is total loſs. 6% v. Withers, M. 32 G. 2. 2 B. I. 
63.) ½ Bl. Rep. 270. EL 

By 25 G. 3. c. 44. the name of the party intergſted muſt be in- 
ſerted in a policy of inſurance, otherwiſe he cannot recover on it, 
And if an agent effect a policy without inſerting his name 
as agent, ſuch a policy is void by the ſame ſtatute. Vid. 1 Term 
Rep. 313. 464.“ 

So, againſt barratry of the maſter himſelf. Per Holt. She. 

26. 
a *Barratry can only be committed by the maſter or mariners 
againſt the ozvners of the ſhip, and without their conſent. The 
owner cannot commit barratry; he may make himſelf liable to the 
owner of the goods by his fraudulent conduct, but not as for bar. 
ratry. 1 Term Rep. 323. ” : 

And every fraud of the maſter will be barratry: as, if 
he run away with the ſhip or embezil the goods. X. 2 Med, 
Cu. 230 . 

— therefore, it is ſufficient to aſſign a breach, and find 
by the verdict, quod per fraudem et negligentiam magiſiri, &c, 
2 Mod, Ca. 231. 

But mere negligence does not amount to birratry. R. 2 Ad. 


Ca. 231. 
To conſtitute barratry in the maſter, there muſt be ſomething 


criminal, as well as deviation or breach of contract, therefore if 
by bill of lading he undertakes to go ſtraight to Marſeilles, and 

_ afterwards giving notice by advertiſement, and by his owner's or- 
ders, and for their benefit, and without benefit to himſelf, he paſ- 
ſes Marſeilles, and goes to Leghorn firſt, and returning to Mar- 
feilles is = it is not barratry. Stamma v. Brown, M. 16 G. 2. 
Str. 1173. | 

{If * force the maſter to go out of the courſe of the voy- 
age, to carry a prize taken into port, it is not barratry, nor ſuch 
a deviation as will diſcharge the inſurers. Elton v. Brogan, 
H. 20 G. 2. Str. 1264. } | : 

An inſurance on a voyage expreſsly prohibited by the laws of 
this country is void. Dong. 254. (242.) Where an embargo had 
been laid on proviſions in Ireland, an inſurance on ſuch proviſions 
from thence, laden on board a vefſel bound to an enemy's port, 
was held void. 1 Term Rep, 85. n.“ 

If a ſhip be inſured, in the terms of the policy, in any /aruful 
trade, and the barratry of the maſter be mentioned as one of the 
riſks to be born by the underwriters, they are liable for a loſs 
which happens by the barratry of the maſter in ſmuggling, 1 Term 
Rado 29% --. | 
- * he ſtipulation, reſpecting the employment of the ſhip in a 

lawful trade, muſt be applied to the trade in which the owners em- 
ploy her, 44. ibid. & 
Where 
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Where a policy does not appear, on the face of it, to be illegal, 


the court will not grant a new trial, in order to let the defendant 
into proof that it was ſo: he ſhould have ſhewn it on the firſt trial. 
1 Term Rep. 84.* 

(3) Reftraint of princes, embargo. Ma. 1 10, 111. 

But ſuch a policy does not aſſure againſt reſtraint for non-pay- 
ment of cuſtoms. 2 Yer. 176. ; 

Or, if the aſſured navigates contrary to the laws of the country. 
2 Wer. 176. 

If the inſured conceals from the under-writer any circumſtance 
that increaſes the riſque, the policy is void, Carter v. Boehm, P. 6 G. 
3. 3 B. M. 1905.] *1 Bl. Rep. 593.* 

{If the under-writer inſures a ſhip as on her voyage, which he 
privately knows is arrived, an action lies to recover the premium 
from him. Ibid. } 

Facts only, not ſpeculations, are to be diſcloſed. id.) 

[The inſured need not tell the under-writer what he aFrally 
knows, what he ought to know, what he takes upon himſelf the 
knowledge of, or what he waives being informed of. Hid.] id. 
Doug. 25 1. (238.) er eg.“ 

*Concealment of the true port of loading will vitiate a policy of 
inſurance. 1 B/. Rep. 463.* 

*Concealment of circumſtances on a life inſurance, is not fo fa- 
tal, if the life be warranted a good one, as if it be a common inſur- 
ance without warranty. Id. 312. Cowp. 788.“ 

alf the circumſtance, “of advice having been received that the 
ſhip was leaky and ſuddenly diſappeared,” be concealed from the 
inſurer, the policy is void, though the ſhip be not loſt, but taken 
by the enemy. 2 Str. 1183.“ 

[In inſurances on Zaft-India ſhips, it is not neceſſary to diſcloſe 
thatthere has been a new agreement to detain the ſhip a year longer 
in the Indies than the enlarged time provided for by the charter- 
party; for this is the courſe of that trade, which the under- 
writers are preſumed to know; and this detention, and its con- 


ſequences, are part of the riſque they inſure, Salvador v. Hop- 


tins, Heaton v. Rucker, and ſeven more cauſes. T. 5 G. 3. 3 B. 
AH. 1707.] 

There is a difference in the effect of a warranty and only a 
repreſentation. The warranty muſt be ſtrictly complied with; 
but it is ſufficient that a repreſentation be fair and ſubſtantially 
true, Gowp, 785. Doug, 11, n. 260. (247), et ſeq. 1 Term 
Rep. 345.“ a 

*A ſtipulation on the margin of a policy is a warranty. 
Doug, 12. 11,* 

*But, on a detached piece of paper, though inclaſed in the 
policy, or wafered to it; is only a repreſentation. Id. 12, 1 3. 
| Term Rep. 345.8 

*On a repreſentation that a ſhip was ſeen ſafe on a particular day, 
ata certain latitude or point in the w9yage, if it turn out that the 
lot ſafe to the point repreſented, but was loſt two days before the. 
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day mentioned, the difference though by miſtake is material and 
diicharges the policy: becauſe if the inſured repreſent material facts, 
without knowing them to be true, he takes the riſque of their being 
ſo on himſelf. Doug. 260. (247.) et /eq.* 

If facts not diſcloſed by the broker for the inſured, in a repreſen. 
tation of the ſtate of the ſhip, appear material to the jury though 
they did not to the broker, who merely on that account ab- 
ſtained from mentioning them, the inſurance is void. Doug. 
306. n. (293.)* 

A reprejentation that a ſhip is expected to ſail on ſuch a day 
from the coaſt of Africa, is not material, ſo as to diſcharge the 
policy, though it turn out that ſhe actually failed fix months be- 
fore. Doug. 305. (292.) et ſeg. 

A repreſentation made to the firſt underwriter extends to all 
the others. Id. ibid.“ | : 

*Where an inſurance was ordered by the principal to be 
made as ſoon as a letter ſhould be received from his agent; and 
that agent, when he wrote the letter knew nothing of the loſs of 
the veſſel, but had an opportunity by the courſe of the poſt, of con- 
tradicting the contents of it, and tranſmitting intelligence of the 
loſs before the inſurance was effected and neglected to do ſo; the 

olicy was held void on the ground of mitrepreſentation, though 
the aſſured hunſelf knew nothing of the loſs. 1 Term Rep. 12.# 

[By 19 G. 2. c. 37. no aſſurance may be made on any ſhip or 
goods of the king, or his ſubjeCts, intereſt or no intereſt, or with 
out benefit of ſalvage.] 7 

*An inſurance being made without intercſt and the premium 
paid, the inſured ſhall not recover it back.“ 


[But privateers, and goods from the dominions of Spain and Por. 
tugal may be ſo aſſured. ] | 


No re- aſſurance may be made unleſs the aſſurer becomes inſoly- 
ent, or bankrupt, or dies.] | 

[Money lent en bottomree or reſpondentia, ſhall be lent only on 
the ſhip, or on the goods, and ſhall be ſo expreſled in the bond; 
benefit of ſalvage to the lender, who alone may make aſſurance or. 
the money lent, and no borrower ſhall recover more than his 
intereſt, excluſive of the money borrowed; and if his ſhare 
amounts not to the money borrowed, he ſhall be reſponſible 
to the lender for the diſſerence with intereſt, tho' the ſhip 
is loſt.] 

Un all actions Nntifr is, on ſifteen days requeſt, to declare 
how much he has inſured, and how much he has borrowed at bot- 
tomree, or reſpondentia.] 

Deſendant may pay money into court.] 19 G. 2. c. 37.* 

Policies on foreign ſhips and property are not within this ſta- 
tute. Doug. 316. (302.) vid. 1 Term Rep. 84.* . 

*Where there is a ſtipulation on a policy on a foreign ſhip that the 
policy thall be ſufficient proof of intergſi, and there is judgement 

y detault, the plaintiff, on the writ of inquiry, has only to prove 
the defendant's ſubſcription without giving any evidence of intereſt. 


Doug. 315. (301. ) et ſeq.* 
| [ls 
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[In caſe of total loſs, and adjuſtment, with a clauſe that in cafe 
of ſalvage hereafter, the inſured ſhall return the inſurer whatever 
he recovers in ſuch proportion as the ſum inſured bears to the 
whole intereſt or ſalvage, The neat proportion after deducting ſal- 
vage is to be returned and no more. Da a v. Firth, M 7 G. 3. 
4 B. M. 1966.] 

[In a declaration on a policy ſigned by an agent, plaintiff 
need not lay different counts, one as ſigned by the prin- 
cipal, and another as figned by the agent, duly authorized; 
either is ſufficient. Nictliſon v. Croft, T. 16. 3. 2 B. AM. 
1188. | 
If there are articles of agreement, that when any ſhip wherein 
any member has property is loſt, the reſt ſhall contribute to ſuch 
fs and if any would ceaſe to be a member, he muſt give fix 
months notice. A. has property, but parts with it before the loſs, 
but agrees with the purchaſer to pay 509 J. if loſs happens, and has 
not given notice of ceaſing to be member, he ſhall recover on the 
articles againſt the other members. Reed v. Cole, T. 4 G. 3. 3B. 
M. 1512. | 

En Law be made on two diſtin riſques, and one of 
them be not run, the inſurer ſhall refund a rateable part of the 
premium. 1 Bl. Rep. 318.* | 

And it is a general rule that wherever the riſque has not begun, 
to whatever cauſe it may be owen, the premium ſhall be returned. 
Cop. 668. Doug. 588. 789. (566. 758.) 

*But wherever the riſque has one begun, though it ceaſe immedi- 
ately after, there ſhall be no apportionment or return of premium. 
Id. ibid. Dong. 588. 789. (566. 758.)* 

*On a policy at and from London to Halifax, warranted to de- 
part with conv2y from Portſmouth, the contract and riſk are divifi- 
ble: from Landen to Portſn:5uth is one contingency z from Por!/- 
mouth to Halifax with convey, is another; therefore where the ſhip 
departed from Portſmouth without convoy, by which means the ſe- 
cond riſque did not begin, it was held there ſhould be a return of 
premium. Cowp. 669. Doug. 588. 789. (566. 758.)* 

When a ſhip is inſured againſt captures for 12 months at the 
rate of ſo much per month, making a ſpecified groſs ſum, though 
the riſque ceaſe before the end of 2 months by the loſs of the ſhip 
in a ſtorm, there ſhall be no apportionment nor return of premium, 
the contract being intire. Doug.* 

*So, if a ſhip be inſured for 12 months at a grs/5 ſum, warranted 
free from captures, there ſhall be no apportionment, though the 
riſque ceaſe, by the capture of the ſhip, before the expiration of the 
12 months.“ 

So, if there be an inſurance on a life for a year, with an excep- 
tion as to ſuicide, and the hands of juſtice, and the party die in 
either of theſe ways within the year, there ſhall be no apportion- 
ment. Cowp. 669. Doug. 785. (754Y* | 


By the f. 43 El. 12. the chancellor annually, or oftner, may 


graut a ſtanding commiſſion to the judge of the admiralty, recorder 
of 
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of Londen, two doctors of the civil law, two common lawyers, and 
eight merchants, who may examine, and decree all cauſes concern. 
ing policies of aſſurance, which ſhall be entered within the office 
of aſſurance, within the city of Londen, in a fummary courſe, with. 
out formality of pleadings. 

And the commiſſioners ſhall meet weekly, and take no fee for 
execution of the commiſſion. 

And may fummon the parties, examine witneſſes on oath, and 
commit any who diſobey their final decree. 

By the /. 13 & 14 Car. 2. 23. the commiſhon may authorize 
them, or any three of them, quorum a doctor of law, or barriſter 
of five years ſtanding to be one, to meet and make a court: and 
they may puniſh contempt of witneſſes on firſt fummons, and 
parties on ſecond ſummons, by impriſonment and coſts : and 
any commiſſioner may examine a witneſs going to ſea, giving 
notice, &c, 

And commiſſioners may paſs a final decree and execution 
againſt body or goods, againſt executor or adminiſtrator, and- 
give coſts, ; | 

But by the /. 43 El. 12. and 13 & 14 Car. 2. 23. a party 
aggrieved, ſatisfying the decree, or depoſiting the money awarded, 
may in two months exhibit a bill in chancery for rec xamination 
cf the decree, and the chancellor, if he affirm it, ball give 
double coſts, | 

And if the commiſſioners decree the bill pre confe/f upon the firſt 
ſummons without proof of the bill, chancery upon appeal will re- 
verſe it. 1 Ver. 223, 4. | 


Vide Actian upon the Cafe upon afſumpſit. 


(F) Payment. 
(F. 1.) In Pecunid numeratd. 


P AYMENT by a merchant ſhall be made in money, or by 
bill. Ma. 70. 
! 


(F; 2.) By Bill Obligatory. 
Payment by bill is by bill of debt, bill of credit, or bill of ex- 


change. Ma. yo, 71. 

A bill of debt, or bill obligatory-is, when a merchant by his 
writing acknowledges himſelf in debt to another, in ſuch a ſum to 
be paid at ſuch a day, and ſubſcribes it at a day and place certain. 
Aa. 74. | | 

Sometimes a ſeal is put to it. Bid. 

But ſuch bill binds by the cuſtom of merchants without ſeal, 
witneſs, or delivery. Ma. 72. 74. | 

So it may be made payable to bearer. Ma. 71, 72. 74. 

And, upon demand, IIa. 72. 74. | 8 
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So it is ſuſſicient, if it be made and ſubſcribed by the mer- 


chant's ſervant. Ma, 72. 

80 a bill of debt to a perſon certain may be aſſigned to another 
taties quotien. Ma. 71. 

If a bill be ſigned by two or more as principals, each is bound 
by the cuſtom of merchants only foi his part, Ma. 75. 

So, tho' one or more ſubſcribe the bill of another as principals, 
Bid. 

But if the words are, nos et quilibet naſtrüm in folidum, each is 
bound for the whole. Bid. 

Or, if they ſubſcribe as ſureties. Bid. 

Or, with a renunciation of privilege, &c. Bid. 

And now, by the f. 3& 4 Annu. 9. all notes in writing made 
and ſigned by any perſon, or the ſervant or agent of any corpora- 
tion, banker, merchant, or trader uſually intruſted to ſign ſuch 
notes, whereby he promiſes to pay to any or order, or to bearer, 
any ſum of money, the ſame ſhall be conſtrued to be due to him to 
whom wade payable. 

And ſuch note payable to any or order, ſhall be aſſignable or in- 
dorſible over as an inland bill of exchange. | 

And the party to whom the note is payable may maintain an ac- 
tion, as on an inland bill of exchange, againſt him, who, or whoſe 
ſervant, or agent ſigned the ſame, 

And he, to whom a note, payable to any or order, is indorſed, 
may maintain an action againſt him, who, or whoſe ſervant, or 
agent ſigned the ſame, or againſt any, who indorſed the fame, as 
in caſe of inland bills of exchange. | 


(F. 3.) Bill of Credit, 


A bill of credit is, when a merchant ſends a letter by a ſervant, 
or agent to another merchant, within the realm, or in foreign parts, 
whereby he deſires him to give credit to the bearer for goods or 
money, to ſuch a value. Mar. 36. Ma. 71. 76. 

So he may give a general letter of credit to all merchants or 
others, for all monies delivered to ſuch a one, within ſuch a time : 
and thereupon ſhall be liable for all monies advanced to ſuch agent. 
Mar. 36. Ma. 71. 

And if his agent draw a bill of exchange upon his maſter for 
monies advanced upon ſuch letter of credit, the maſter ſhall be 
— without his acceptance, or tho' he refuſes to accept. Mar. 36. 

as 272. 


(F. 4.) Bill of Exchange. 


50 payment may be made by a bill of exchange. 

A bill of exchange is, when a man takes money in one country, 
or city upon exchange, and draws a bill, whereby he directs a 
perſon in another country or city to pay ſo much to 4. or order 
for value received of B. and ſubſcribes it. Ma. 270. Mar. 


l, 24 
And 


(F. 4. 
By 2 
it may be 
made. 


— 


* - - r 
—-— = oi U oi won we 
* - 


Cm 
8 


3 
v../ — 2 —— 


76 MERCHANT. 


And therefore, generally, there are four parties to a bill of ex. 
change: 1. the deliverer, who gives the money upon exchange, 
2. the drawer, who makes and ſubſcribes the bill. 3. the acceptor, to 
whom the bill is directed, and who is to accept and pay it. 4. the 
perſon to whom the bill is payable. Mar. 2. 

Or three parties are ſuiſicient: as if the drawer directs the bil 
to the acceptor to be paid to B. for value received of himſelf, 
Aar. 3. 

Or, two parties: as, if the drawer makes a bill to A. to 
be paid to himſelf or order, for value of himſelf. Mar. z. 
1 Sal. 130. | 

And a bill of exchange may be by one merchant upon another, 
in a foreign kingdom. Mar. 2. c 

Or, upon = ther, in the ſame kingdom; and ſuch inland hill i3 
of the ſame eiitCt as an outland. Mar. 2. 

So, if any, not a merchant, make a bill of exchange, he ſhall be 
bound by it, according to the uſage among merchants. R. 2 ent, 

295. 310. Shes 125. 

So, if one, two, or three hills of the fame tenor are made, a 
ſtranger may ſign the third bill with the drawer, and ſhall be bound 

- thereby as ſurety for the drawer. Ma. 271. 


(F. 5.) The uſual form of a bill of exchange is, at ſix days fight pay to A. 
In what op afſigns 100 J. for value received of A. and put it to account, at- 
per advice. 


| Your Friend. C. . 
To E. F. Merchant. Mar. 7. 


[A bill of exchange is not good, if not ſaid for value received, 
Banbury v. Liſſet, T. 17 G. 2. Str, 1212.] 
The time of payment, is mentioned ſo many days after 
delivery, or at ſance, double or treble «/ance, which imports 
one, two or three kalendar months after the date, according to 
the uſage of the place, where the bill is made. Mar. 13. Ma, 
- 268. 270s 
© Inland bills are uſually directed to be paid ſo many days 
after ſight, or delivery to the acceptor. Mar. 13. 19. Ma. 268, 
Bills of London to the Netherlands, Paris, &c. at uſance, or one 
month after date. Mar. 13. 15. 18. Ma. 269. 
| Of London to Hamburgh, at double uſance, or two months. 
; Tbid. 
5 Of London to Venice, Ic. or & contra, at treble gſance, or three 
g months. Mar. 13. 15. 19. Ma. 269. 
The moſt ſafe direction of payment is, to ſuch an one, by name, 
or order. Ma. 13, 14. 
To ſuch an one, or his agu. Mid. 
So it may be, 1% A, or bearer, tho* it be more perilous 
Aar. 13. | 
To A. without more. Ma. 270. 
So one may direct a ſpecial manner of payment, Mar. 12. 
* | — — 3 May 
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May make two or three bills, and then ſhall ſay, pay this my f 
bill : this my ſecond bill, the firſt not paid, Sc. Mar. 7. 

If the drawer makes himſelf debtor to him to whom it is direct- 
ed, he ſays, put to my account. Mar. 7. \ 

If he to whom directed be indebted to him, he ſays, and put it 
to your account. Ibid. ö 

Or he may ſay, place to account of A. &c. Ibid. 

So a bill may be directed within the ſame paper, or upon the back 
of it. Mar. 11. 

But a witneſs is not neceſſary to a bill of exchange. Mar. 14. 

So a bill to pey 300 J. or ſurrender a perſon to priſen, is not a bill 
of exchange; for the defendant has election to do the one or the 
other. K. in C. B. P. 12 Ann. inter Smith and Boheme. (Vide 
this caſe cited in 2 Ld. Ray. 1362. 1396.—Vide 2 Mad. 
Ca. 362.) 

05 to pay in three Eaſt India bonds, R. in C. B. (Vide 2 Ld. 
Ray. 1361.) 

Or, to pay ſo much per menſem out of his growing ſubſiſlence, R. 
cont. in C. B. Tr. 12 Ann inter Jaſcelin and Laſier. But the judg- 
ment was afterwards reverſed in B. R. per Parker, Potuis, and 
Eyre, P. 1 Geo. (Vide this caſe cited in 2 Ld. Ray. 1362. and Str. 
Rep. 591.) 

[A bill to pay 91. 10s. „as my quarterly half-pay, to 
be due from June to September next, by advance,” is a good 
bill of exchange. Macleod v. Snee, P. 13 G. Str. 762. Id. 
Raym, 1481.] | 

{But a vill to pay money to A. out of a particular fund, is not 
a bill of exchange. Jenny v. Herle, P. 10 G. 2 Ld. Raym. 1361. 
Sr. 50 1. Haydock v. Lynch, MH. 3 G. 2. 2 Ld. Raym. 1563. 

Dawhkes-v. E. Delorane, T. 11 G. 3. 3 Will. 207.] 


By the cuſtom of merchants, he to whom a bill is payable, (F. 6.) 
ought immediately after his receipt to preſent the bill to him, to _—_ * — 
whom it is directed, for his acceptance. Mar. 15. 1 

Tho' a bill payable to himſelf for his own money. Mar. 16. 

And it is ſafe to take a copy of a bill ſent for acceptance. 

Mar. 10, 11. 

When a bill is preſented for acceptance, ex rigore he ought im- 
mediately to accept, or refuſe ; for he is not allowed three days 
for deliberation by the cuſtom of merchants. Mar. 15. 

Yet, twenty-four hours upon demand ſhall be allowed for conſi- 
deration, if the poſt does not depart in the interim. Mar. 15, 16. 

And a longer time is uſually allowed, where neceſſity does not 
prevent. Did. 

The uſual acceptance is, by ſubſcribing his name. Mar. 16. 

Or a verbal acceptance, that it ſhall be accepted craſlino die, Wc. 
is ſufficient. Mar. 16. | 

Tho' he afterwards refuſe to accept at the day promiſed. 
Mar. 16, . | 

But by the /. 9 & 10 J 3. 17. and the ,. 3 & 4 Ann. 9. 
Every acceptance ſhall be by ſubſcription, or indorſement of an 
inland bill, 

[Aparol 


ö 
ö 
g 
f 
| 
1 
I 
1 
| 


4 


e 


[A parol acceptance is good againſt the drawer; for the „ar. 

3 & 4 Ann. c. 9. relates only to- charging the drawer with da. 
mages and coſts, R. upon debate, per B. R. and C. J. of C. B. 
who had ruled it contra in Rea v. Meggot, came over to their opi- 
nion. Lumley v. Palmer, M. 8 G. 2. Str. 1000. B. R. H. 74. 

[There may be a partial acceptance, by the cuſtom of mer- 
chants. Weger/loffe v. Keene, H. 6 G. Str. 214.] 

So he may accept the bill for part. Mar. 17. 

Or at a day, ſubſequent to the time limited for payment, 
Mar. 21. 

If A. writes a letter, I will pay the bill, if B. do not: I do 
not expect they will pay it, but judge proper to take their anſwer 
before I do;” you may “' reſt ſatisfied of the payment” is an 
acceptance, and intereſt ſhall be allowed from that time. Jil. 
kinſonv. Lutwidge, M. 11 G. Str. 648.] 

[Acceptance on account of ſhip A. when in caſh for her cargo, 

Julian v. Shobrooke, M. 27 G. 2. 2 Will. .] 

[If A. deſires leave to draw on B. and he will reimburſe him 
by drafts on C. B. conſents, A. draws, B. accepts, and then 
writes to C. to know if he will accept their bills on the credit of 
A. and C. anſwers that he will honour their bill; this is in effect 
an acceptance, and C. ſhall pay a bill drawn on him by B. after 
notice from him that A. has failed. Pellans v. Van Mierep, P. 
5 G. 3. 3 B. M. 1663.] 

So, if a bill be directed to A. aud B. or either of them, an ac- 
ceptance by either is ſufficient, Mar. 16. > 

If he, who ought to accept, loſes the bill before acceptance, 
he . ſecurity for payment, otlierwiſe it ſhall be pro- 

fo 


teſted for non- acceptance, and alſo afterwards for non-payment, 
Mar. 29, 30. | 

So a ſtranger may accept for the credit of the drawer. Mar, 
21. 30. 


And the acceptor cannot afterwards recall his acceptance. 
Mar. 20. 

But an acceptance by a wife, or ſervant, does not bind the 
huſband, or maſter, without authority by letter of attorney. 
Mar. 25. i 

Tho? they have authority by pare!, or letter under his hand. 
Mar. 25. | 

Yet, uſage of payment upon an acceptance by a wife or ſcrvant, 
will be evidence of a good authority to them. Mar. 25, 26. 

If drawee refuſes acceptance, not having effects of drawer, 
and ſome time after he has effects, and will do what he can ; and 
the bill is again preſented, and left with him for ten days, and 
drawee then offers to let the holder of the bill have ſome effects 
to ſell and pay himſelf, this is not acceptance. Clavey v. Delbin, 
T. 9 G. 2. B. R. H. 278.] 

[If a man accepts bill of exchange, to pay it when goods con- 
ſigned to him are fold, it is gobd againſt acceptor; tho' the holder 


of the bill might have refuſed ſuch acceptance, and proteſted the 


bill, 
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bill, yet he might ſubmit to it. Smith v. Abbot, P. 14 C. 2. 
Str. 115 2.] \ 


The acceptor ought tq pay the bill, by him accepted within (F. 7.) 
three days after the time limited for payment. Mur. 23, 24. 1 He paid. 


Sal. 128. 
And the three days ſha computed, excluſive of the day upon 


which it became payable. Mar. 23, 24. 

Except where prejudice may happen by the delay : as, where 
the poſt will depart in the interim, or the third day is a Saturday, 
Sc. Ibid. 

So, if a bill be dated 1ſt May payable at ance, it ſhall be paid 
three days after the iſt June. Mar. 18. 

If payable at double, or treble «/ance, three days after the 1ſt 
July, or Augufl, Ibid. | 

If dated ul February, three days after 2“ April, or May, and 


| not after the 28th of April, or May, tho? February has but twen- 


ty-eight days. Did. 

If payable at a day certain, viz. gth March, Wc. it ought to be 
paid, according to the ſtyle where payable. Afar. 22. 25. 

If payable at ſix days fight, it ought to be paid ſo many days 
alter actual acceptance, or in three days after. Mar. 19. 

If a bill directs the payment at a certain place, it ought to be 
paid there, without other demand than at the place, tho' the ac- 
ceptor lives at a place remote. Mar. 26. 

If it directs the payment to A. or order to the uſe of B. it ſhall 
be paid to A. or order, who is a truſtee for B. R. 2 Vent. 316. 

if a bill after acceptance be loſt, upon notice of the loſs by a 
notary, the acceptor ought to pay it, if a bond or ſufficient ſecu- 
rity be given to him for his indemnity, Mar. 19, 20. 

But if the deliverer after acceptance countermand his bill, and 
this be duly notified by a notary to the acceptor before the time 
of payment, it ought not to be paid; for the deliverer of the 


money is maſter of the bill till payment. Mur. 17, 18. 


And therefore it ought not to be paid before it is due, and if it 
he, it will be at his own peril, if it be afterwards countermanded. 


Mar. 31, 32. 


If the perſon, to whom a bill of exchange is directed, refuſes (F. 8.) 
acceptance, a proteſt of non. acceptance ſhall be made by a pub- Few pro- 
lick notary, and thereupon the drawer, or indorſer muſt give ſe- For non-1c. 
curity for payment with damages and coſts, if it be not paid by ceprance. 


him, to whom directed, at the time limited in the bill. Mar. 
24, 27 28. 0 5 

80 it ſhall be proteſted, if it be accepted only for part, Mar, 
I”, 21. a 

If it be accepted at a day after the time of payment limited by 
the bill, Mar. 21. 
5 a bill, directed to two jointly, be accepted only by one. 
for, 16. f 

it be accepted by a ſtranger, for the credit of the drawer. 


Mar. 21 . _ 
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Or by him, to whom directed, for the credit of the drawer, 
but not for the intent mentioned in the bill. Mar. 30. 

So there ſhall be a proteſt, if he, to whom it is directed, can- 
not be found, or is not found at his houſe. Mar. 33. 

So, if a bill be accepted, and afterwards the acceptor fails in 


| his credit, other ſecurity may be demanded from the acceptor hy | 


a notary, and if it be refuſed, the bill thall be proteſted for want 
of better ſecurity. Mar. 27. | 

Security, upon a proteſt for non-acceptance, is uſually given 
by another ſubſcription under the proteſt, that he wilt be bound 


as principal for the ſum mentioned in the bill, upon which the l 
proteſt is made. Mar. 28. 
But by the ff. 3 & 4 Ann. 9. a proteſt need not be on an in. b 
land bill, unleſs it be for value received, and for 20 J. or more. 0 
And the drawer is not liable for coſts, &c. on non-acceptance, 0 
unleſs proteſt be made for that cauſe, and notice given of it in a 
fourteen days after, to him from whom the bill was received, 5 
So, if he, to whom payable, does not proteſt the bill for ſe- 
veral years after it is due, the drawer ſhall not be charged. Pr * 
Treby, 1 Sal. 127. 
But an action lies upon an inland bill, ſince the 3 & 4 Am, d: 
9. for the original debt upon a bill, without a proteſt ; for that i; 
not requiſite, except for extraordinary damages for delay of pay- 
ment. R. Mod. Ca. 81. th 
So, if a bill be accepted, and not paid in three days after the da 
time limited for payment, a proteſt ſhall be made by .a notary for pa 
non-payment, and thereupon the drawer ſhall be bound to al wi 
damages and colts. Skin. 410. tic 
And the drawer ſhall pay preſently, or ſhall take the ſame time 
for it, as was allowed for payment upon the bill of exchange, Net 
Mar. 28. | ſull 
And tho? the bill be proteſted for non-payment, or for want 
of other ſecurity, the acceptor ſhall not be excuſed. Mar. 13. 
If a bill be proteſted for non-payment, ſecurity may be r- pro 
quired of the drawer, as well as upon a proteſt for non- acceptance. 
Mar. 28, . | dra 
Or, if the bill was before proteſted for non- acceptance and i WF for 
curity then given, it is ſufhcient that notice be given to the BF 
drawer. Did. ' 
So, if a bill be paid only in part, he may receive ſo much, an! if 
make a proteſt for non-payment of the reſidue. Mar. 17. lorf 


Tho” it was accepted only for part, and proteſted for non-ac 
ceptance. Mar. 16, 17. 1 83 
Or, if a bill be accepted at a ſubſequent day, and a proteſt fer 8 
non- acceptance, according to the tenor of the bill, if the 2B. a 


ceptor afterwards refuſe payment at the day by him accepted, i [f 
{hall be proteſted again for non-payment. Mar. 21. S BY 

If the acceptor dies, the bill ſhall be demanded at the time! 11 
is due, of his executor or adminiſtrator, and if it is not paid, there Non 
{hall be a proteſt, Mar. 3 2. | { 


80 
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80, if he, to whom payable, die, and ſecurity be offered ſor 
the indemnity of the acceptor, there all be a proteſt, if it be 
not paid, tho no will be proved, or adminiſtration taken. Bid. 


The proteſt muſt be made by a publick notary upon all foreign (F- 10.) 


bills of exchange. 1 Sal. 131. water i 

And upon the bill itſelf, not upon a copy, except for ſpecial be made. 
cauſe. She. 164. 

But where the firſt bill is Joſt, and a copy is ſent; by reaſon a 
third cannot be had, and the ſecond was not ſent, the proteſt may 
be upon the copy. X. Sho. 164, 

By che „. 9 & 10 V. 3. 17. the proteſt on an inland bill ſhall. 
be by a public notary, or in default by other ſubſtantial perſon 
of the city, or place, before two witneſſes, by writing under a 
copy of the bill : Know, Wc J A. on day of at the uſual 
abode f demanded payment of the above bill, which he did not 
pay, wherefore I A. proteſt the faid bill. Dated day of- 

The proteſt muſt be made during the uſual time of commerce, 
viz. before ſun- ſet. Mar. 27. 3 

It ought to be made, regularly, at ſome time, upon the third 
dzy after the day of payment. Afar. 24. 

Or it may be at any day afterwards. Bid. 

By the ,. 9 & 10 V. 3. 17. it ſhall be after the expiration of 
the three days after an inland bill becomes due. 

And the proteſt ſhall be ſent, or notice of it given, in fourteen 
Jays to the party from whom the bill was received, who ſhal! 
pay, on producing it, the principal, intereſt, and charges, other- 
wiſe he that neglects to make, and ſend ſuch proteſt, or give no- 
tice, ſhall be liable to all coſts, damages and intereſt. 

And therefore for default of a proteſt of an inland hill proved 
at the trial, the drawer ſhall diſcount the damages, which he 
ſuſtained by ſuch default. 1 Sa/. 131. 

Or he may have an action for ſuch damages. 1 Sal, 131. 

And the plaintiff ſhall loſe his intereſt and coſts for wait of a 
proteit in due time. Bid. | 

[If the bill is not proteſted according to the 9 & 10 V. z. the 
drawer cannot be charged for intereſt, nor can intereſt he allowed 1 
for money lent without a note. Harris v. Benſan, T. 5 G. 2. 4 
Kr. 910. ] | q 


t a bill of exchange be made payable 7 B. or order, B. by in- (F. 11.) 
dorſement may aſſign it to another. 1 Sal. 125. 2 1 
50 the aſſignee, or indorſee, may aſſign to another alles Juctics. 8 
| dal, 125. P ſigned. 
So an inland bill, payable te B. or bearer, may be aſſigned by 
B. and he will be liable to his indorſee. X. 1 Sal. 125. 
[f a bill be payable 7 B. or order for the uſe of C. it may be 
aligned by B. tho? he be truſtee for C. N. Carib. 5. x 
The indorſer charges himſelf as the origiral drawer, and not 
only as ſurety for him. Cut. 1 Sal. 126. Acc. 1 Sal. 133, 
. G And 
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per Holt. 1 Sal. 126, 127. Semb. acc. 1 Sal. 133. ide oft, 


MERCHANT. *” 


And therefore, in an action againſt the indorſer, there is no 
need of proof of reſort to the drawer, and refuſal by him. Cart, 


F. 13. 
| If FE a bill payable 4 B. or order, B. indorſes his name and 
ſends it to another to get it acceptzd, the other may endorſe a re. 
ceipt for the money, and receive it in his name, or indorſe an 
aſhznment to himſelf. Afar. 30. 1 Sal. 126. 128. 730. 

But a bill payable to A. or order cannot be aſſigned to another 
for part of the money; for then upon a ſingle contract, a man 
would be ſubject to ſeveral ſuits. X. Carth. 466. 

[.\n execator or . adminiſtrator may indorſe notes or bills, 
within the cuſtom of merchants. Robinſon v. Stone, A. 20 6. 2. 
Str. 1260. Barnes 164.] 

* And the indorſee being plaintiff need not make a profert in au- 
riam of letters of adminiſtration. 3 ii. 1. 2 Burr. 1225. The 
right name is Rawlinſon v. Stone.E ; 


If A. draws a bill of exchange upon B. payable to C. and it be 
proteſted for n6n-acceptance, not finding other ſecurity, or for 
non-payment by B. an action upon the caſe upon aſmpfit lies 
againſt A. by the cuſtom of merchants for the moncy, and the 
damages conſequent upon non-payment. 

80 a general indebitatus ofſumpfit lies againſt the drawer, for 
money received to his uſe. 1 Sal. 125. 

So debt lies againſt A. who was. indebted. by receipt of the 
money. 1 Sal. 23. K. cont. T. II Geo, in B. R. inter Welſh aul 
Craig. (Reported 1 Str. 680.) 


And A. ſhall be charged, tho' he be not a merchant ; for when ] 
he makes a bill of exchange, he ſhall be liable according to the the 
uſage among merchants, R. 2 Vent. 295. 310. R. 1 Fal. 12;, Raue 
Sho. 125. Carth. 82. aza 

So A. ſhall be charged upon an inland, as well as upon 2 
foreign bill of exchange. 1 Sal. 125. Clift. 927. Hi 

| So he ſhall be charged by C. tho' he has indorſed it to D. for 1 
his account, and as ſervant to him. N. SH. 164. reſj 

So, if a bill be payable to C. or order, or to C. and his aſſigns, I 
and by indoricment C. aſſigns to D. and he to others, and B. Car 
does not accept, &c. an afſumpſit lies againſt A. by an indorſce 8 
or aſſignee. N. 2 Vent. 308. indc 

So, if B. accepts, and afterwards fails in payment. upo 

So, if an indorſor pays to any indorſee, A. is afterwards liable b 
to him. R. Lutt. 888. Carth. 130. I 

Phe indorſce may recover the whole ſum againſt the drawer, His p 
though the indorſor has paid him part of it. Jobnſan v. Kennian, 1 
P. 5 G. 3. 2 Will. 262}. on. 

50 A. will be liable, tho” the bill was not preſented at the die U 
time, if no accident in the interim. R. Sho. 318. exch 

80 A. will be liable, tho' the indortor was a truſtee for Cover. 
againſt whom an extent was ſued. &. Ch, 5, ters, 


1 5 
But 150 
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But if the drawer upon proteſt repay the money to the deli- 
erer, he ſhall not be afterwards liable to C. or any indorſec. 
Mar. 35 
80 che drawer ſhall not be charged, if the bill be not, after 


the time of paymeat, proteſted in a convenient time, Per Treby, 


1 Sal. 127. 
It a wo be not payable to another,  erder, tho? it be indorſed, 
the indorſee ſhall not charge the drawer. Per Hall, 1 Sal. 133. 
If the indorſee gives the acceptor time for payment ſeveral 
times, till the acceptor fails, he cannot recover againlt the drawer, 
ce v. Briwon, M. 1 G. 2. Str. 792. 
[If a bill of exchange accepted, and payable on Satin day, is not 
tendered till Tueſday, when the acceptor ſtops payment, the 
drawer is diſcharged. Coleman v. Sayer, H. 2 G. 2. Str. 829.] 


So, if A. draws a bill of exchange upon B. payable to C. or 
order, and B. accepts it, an af/ump/it lies by the cuſtom of mer. 
chants by C. againſt B. for by his acceptance he undertakes to 
pay. K. 1 Rel. 6. I. 45. 2 Cro. 306. 

So, if C. by indorſement aſſigns to D. and he to others, B. 
will be liable to an afſimpfit, by any aſſignee. 

50 every indorſor ſhall be liable to any ſubſequent indorſee. 
R. Skin. 343+ 410. 

Tho' the bill was payable to B. or henrer; for the indorſement 
makes a new bill. X. 1 Sal. 125. 133. Shin. 410. 

Tho' the bill was forged, &c. for the indorſement charges the 
indorſor, and therefore the hand of the drawer to the bill necd 
not be proved. Per Halt, 1 Sal. 127. 

If A. draws two or three bills for the fame ſum, according to 
the cuſtom of merchants, the bne payable if the other be not paid, 
and F. accepts the ſecond, and not the firſt, an ofumpſ/it lies 
azainſt him upon the firit with an averment, that he has not 
paid»the one or the other. Dub. T. 12 W. 2. inter Milner and 
Harriſon. 

If B. accepts a bill for himſelf and C. who are joint-traders, in 
reſpect of their trade, both are bound. 1 Sal. 126. 

It the acceptance be a year after the bill was payable. R. 
Garth, 459. 

So, if 4, draws a bill payable to C. for the uſe of D. and C. 
ndories it, an af/urpfit lies by the indorſee, tho' C. had paid it 
upon an extent at the ſuit of the king againſt D. For C. was the 
vihble owner, N. $h9. 4. 

Tho? C. ſold to the indorſee upon a diſcount, where the bill 


ver, is payable to C. er order, and not beurer. Per Holt, 1 Sal. 128. 

11 Tho? a recovery be againſt the drawer, if no ſatisfaction there- 
on. N. cont. but reverſed, 2 Sho. 495. 

due [Action lies for the indorſee (Q; as to the drawee ?; of a bill of 
exchange againſt a ſervant on whom it is drawn and accepted ge- 

cr, though the order is to place it to the account of his mat- 


urs, and the letter of advice ſent to his maſters, Tg, ve V- 
But 405 Al. 7 6. 2. 5, 955 ; J. *. H. 1. * 
G 2 [Action 


(F. 13.) 
Againſt the 
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Se. 


MERCHANT. 


84 
[Aion lies for the drawer, againſt the drawee, after accept. 
ance, Simmonds v. Parminter, H. 21 G. 2. Athrmed by houſe 
of lords. 1 Wilf. 185.] { 
{If 4. draws on B. tor 50/. in favour of C. who indorſes and : 
negotiates the bill, which is ſent to B. who keeps it ten days til 
payable, and then returns it unaccepted, but having put a private b 
mark on it, the indorſee demands and receives the money from 
C.; in the mean time A. is bankrupt, C. brings bill againſt }, ſi 
who anſwers, and dies, and the cauſe is revived againſt his ex. 
ecutrix z Equity will retain the bill, though for a legal demand, 1 
(otherwiſe if B. had been alive) and determine on the facts re. 1. 
lating to the legal demand; and will decree B.'s executor to pay 
C. the gol. and intereſt from filing the original bill and colts b. 
from filing the bill of revivor. Powel v. Meunier, P. 1737. ; 
1 Athyns 611.] ; it 
But debt does not lie againſt the acceptor ; for his engagement : 
is collateral, R. Hard. 487. Acc. 1 Sal. 23. * 
So, if the drawer upon a proteſt repay the mongy mentione = 
in the bill to the deliverer, the acceptor canno afterward vs 
ſued by him to whom the bill was payable, if he was only allig- * 
nee to the deliverer. Mar. 35. ſui 
| So, if an indorſor be not charged in a convenient time after . 
the bill due, an action does not lie againſt lim. Per Hit, 1 $a, 4 
x 128. 132. | 
8 days ſeem a convenient time upon an inland, or ſo- 
reign bill; but the uſage of merchants ought to govern in ſuch 2 21 
caſe. 1 Sal. 132, 3. 10 
Or, if there be not a demand, or a prior endeavour to have t 
from him, who drew the bill, or to whom it was directed, — 
1 Sal. 126, 127. 132. Vide ante, (F. 11.) pe, (F. 14.) . 
If there be not a demand on the indorſer aſter the indorſement 
made. Per Halt, 1 Sal. 128. he 
So, if a bill payable to B. or bearer, be indorſed to another, 
the indorſee cannot maintain an action upon it. R. 1 Sal. 123. Ps 
Shin. 332. 
If : Vin be accepted by one joint-trader for himſelf and his if 
partner, when it does not concern their trade, it does not bind 
his partner. 1 Sal. 126. 
[The acceptor cannot be ſued here, after he has been dif- \ 
charged by the laws of the country where the acceptance was 
made. Burrows v. Feming, in Canc. MH. 13 G. Str. 732] 4 
n cafe againſt the acceptor, the drawer's hand need not b! ing 
proved, but the defendant may diſprove it. Wilkinſon v. Lui 8 
widge, M. 11 G. Str. 648. 0 
F. 14.) In an afſmpfit upon a bill of exchange, the plaintiff muſt de _ 
How the Clare upon the cuſtom of merchants; for an indebitatus afſum!ji * 
rem*dy is to does not lie without a conſideration proved. Per 2 J. 1 Jen. l 
be purſued. 53. Semb. Lut. 1585. 1594. Carth, 83. Skin, 332. K. aal 


0 


2 Ad. Ca. 373. 
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And 
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And if the declaration be upon the cuſtom, and alfo an de6;- 


; latus afſumpfit, and intire damages, there ſhall be no judgment. 
F i Vent. 153. R. 1 Sal. 24. 129. I Lev. 298. 

- So it muſt alledge the cuſtom, among / merchants, &c. for if it 

| be alledged among{t all perſons,, it will be bad. R. Lv. 892. b. 
n Or, that by the cu/ſiom of England, tho* the words, of England, 

1 ſhall be rejected as ſurpluſage. R. Hard. 486. R. 5 Mad. 367. 
N So the declaration muſt ſhew the cuſtom purſued : and there- 
1 fore, it ought to thew the time and manner of acceptance. R. 
8, Lut. 233. 

4 Oughit to ſhew what the time ſhall be by the uſage, if the bill 
ay | | 
M be payable at uſance, Cc. 1 Sal. 131. 

: But if the cuſtom be alledged at London, that any merchant, &c. 


it is well. R. Lut. 233. 1585. 

And if the plea be general, hat by the cuſtom of merchants, Ec. 
it is ſuſficient, without ſhewing the cuſtom ſpecially ; for the 
court will take notice of it. R. SV. 129. 

If the declaration be upon the cuſtom, and that he ts whom di- 


ſufficient, without an expreſs promiſe alledged. R. 1 Sal. 128. 

So it is ſufficient to ſay, quod fecit billam manu ſud ſubſcript tho? 
it does not ſay, ſecundum uſum mercatorum. R. Lut. 279. 

Or, that value was received, Lut. 889. a. 

That it was accepted and paid for the hencur of the drawer, with- 
out ſaying to whom. MK. after verdict. R. Lut. $99. 6. 

That the defendant wvas an indorſer, without an averment, that 
the plaintilF demanded it of the drawer, or former indorſer. 
Cont. per Halt, 1 Sal, 126. X. acc. 1 Sal. 133. Vide ante, 
F. 11. 13.) ; | 
That bf, defendant undertook to pay ſecundum tenorem billz, tho” 
the acceptance was after the bill que; for ſecundum tencrem ſhall 
be rejected as ſurpluſage. Per Holt, 1 Sal. 127. 129. 

It is not neceſſary to make mention of the proteſt in a de- 
claration upon an inland bill upon the ,. 9 & 10 . 3.17. R. 
1 dal. 131. 

Or, — he inquired for him, to whom the bill was di- 
rected, before proteſt; for quad nan fuit inventus, is ſuſſicient. 
R. Carth. 5 10. 

Nor is it neceſſary to alledge a promiſe after proteſt. Mid. 

[ Per curiam on conſideration, A demand on the drawer of a 
foreign bill of exchange, is not neceſſary to make a charge on the 
indorſer, but the indorſee has his liberty to reſort to either for 
the money. Bromley v. Frazier, T. 7 G. Str. 441.] 


change, to entitle an indorſee to an action; for%every indorſer is 
a new drawer. Per Hardwicke C. Lake v. Hayes, H. 1736. 
1 Atkyns 281, ] 
In actions on inland bills, by indorſee againſt indorſor, pl:in- 
uf muſt prove demand, or due diligence to get the money fm 
drawee or acceptiy, but need not prove demand on drawer z u 
promiſſory notes, indorſee plaintiff muſt prove demand or dil 
7 3 gence 


rected r:fufed payment, per quod the drawer vnerabilis devenit, it is 


[A demand need not be made on the drawer of a bill of e, 


MERCHANT. 


gence on maker of the note, Heylyn v. Adamſon, M. 32 C. 2. 
2 B. MH. 60g.) 

[Ihe fecond indorſer, in an action againſt the fel, need not 
ſnew a demand on the drawer, but he ſhould ſay he has not paid 
it. Lawrence v. Jacob, P. 8 G. Str. 515.) 

[If a bijl be drawn payable to A. or order, who indorſes it to 
B. without the words, “or order,” and B. declares as on an in. 
dorſement t him or order, it is good, and B. might have indorſed 
its Acheſon v. Fountain, T. 9 6. Str. 557.] 

[The words © or order“ are not neceſſary to be inſerted in the 
zndorſement, the bill is negotiable without them. Edie v. Hal. 
India Company, T. 1 G. 3. 2 B. M. 1216.] 

So, if the cuſtom be alledged, that the bearer ſhall maintain an 
action upon a bill payable to B. or bearer, and the defendant de. 
murs, judgment ſhall be for the plaintiff; for by the demurrer the 
cuſtom is confeſſed, tho' there is none ſuch. R. 1 Sal. 125. 
Shin, 346. 

So, if the declaration alledges, guad inderſavit, without ſaying, 
that he ſubſcribed it, it is ſuſhcient after verdict for the plaintift; 
for a good indorſement mult be proved. R. 1 Sal. 130. 

So, if the action is upon the firſt bill and it is not alledged, that 
the ſecond or third was not paid ; for it ſhall be intended after 
verdict. R. 1 Sal. 130. Carth. 510. 

[When a bill is drawn, pay my firſt, my ſecond not paid; in an 
action on the firſt, it is not neceſlary to aver that the ſecond was not 
paid. The averment on one goes to the other alſo. V. egerſlojſev, 
Keenc, M. 6 G. Str. 214. ] ; 

[It is not neceſſary to lay an expreſs afſumpſit; nor to alledye 
a requeſt before action brought. Hid.] . 

80, if the declaration alledges the cuſtom to be, that if a il 
be duly accepted and aiterwards refuſed, the drawer ſliall be 
lable, and thews that the bill was after the time it became due 
. preſeated and reſuſed, it will be well; ſor the drawer is liable at 
any time; and the alledging the cuſtom more ſtrict than was ne- 
ceſſary, was ſurpluſage. X. Sg. 318. 8 

90 in a plea of a bill of exchange, the cuſtom need not be al- 
ledged. KR. Carth. 83. | 

[Whether action can be brought againſt the drawer of a bil 
proteſted before the day of payment; dub, Hrigbt v. Puriir, 
P. 5 G. 3. 3 B. MH. 1687.] 

[The indorſce of an adminiſtrator may declare, without a fr 
ert of letters of adminiſtration. Barnes 164. ] 

[© Pay the contents“ may be wrote in court oo the indorſer's 
name. Barnes 453+] : 


(F. 15.) Promiſſory Note, 


So, by the ft. 3 & 4 Ann. g, after 1 May 1705, all notes made 

by any perſon, (or by the ſervant or agent of any trader, uſuuy 
intruſted to 6gn notes for his maſter, ) whereby promiſe is made 
: | 


MERCHANT. 


to pay a ſum to any or order, ſhall be payable, indorſible, or aſ- 


. ſignable, as an mland bill of exchange, 

ot And the perſon, to whom payable, indorfed, or aſſigned, may 

id maintain an action againſt him who figned, or whoſe ſervant or 
agent ſigned it, or againſt any of the indorſers, as in caſe of 

to inland bills of exchange. 

* And notes payable to any, or bearer, ſhall be conſtrued due to 

ed the perſon, to whom made payable, who may maintain an action 
as in caſe of inland bills againſt him who ſigned, or whole fer- 

he rant or agent ſigned it. 

fl Before that ſtatute, a note payable to A. order, if it was aſ- 
ſigned or indorſcd to B. could not have been ſued by B. except 

an in the name of 4. For it was not in the nature of a bill cf ex- 

e. change. R. cont. in C. B. T. 9 IW, 3. rit. 500. Crenneell, 

he Db. B. 14 . 12 W. 3 mter Swift and Putcher. R. acc. B. R. 

5 Clerk and Martin, 1 Sal. 129. K. inte} Butler and Crips, 2 Aun. 
Med. Ca. 20. 

105 So, upon a note 7 A. or bearer, the law does not preſume an 

f; aſſumpfit to the bearer. R. 3 Lev. 299. Acc. inter Butcher and 
Swift, T. 12 V. 3 

vt And the plaintiff could not declare upon a promiſſory note, as 

tet upon a bill of exchange. R. 1 Sal. 24. 129. | 

Unt now, upon a note to A. or bearer, an o/ſimpſie lies by A. 

an And if a note be payable 4% A. er order, an iungſit lies by A. 

10t or by any to whom it ſhall be indorſed; for by the /. 3 & 4 

„. Ann. 9. the aſſiguee or indorſee may maintain an action againſt 
the drawer or indorſer, and recover damages. 2 Mad. Co. 374. 

oe Yet debt does not lie upon a promiflory note, by any againſt 
the indorſex, or drawer ; for it is made by the ff, 3 & 4 Ann. g. 

il of the nature of a bill of exchange, which is only evidence of a 

be debt. R. 2 Mod. Ca. 373. 

Jue [Whether demand on drawer is neceſſary to charge indorſer, 

at is a point in much doubt; but the objection muſt be made at trial, 


for on the face of the declaration it is well, Hamillen v. Aack- 
rell, M. 10 G. 2. B. R. H. 322.) | 

[Eyre C. J. in C. B. directed to find for defendant, indorſer of 
a promiſſory note, becauſe plaintiF” did not prove demand on the 
drawer. Syderbottom v. Smith, MA. 12 C. Sir. 649.] 

There mult be a demand on the drawer of a note before the 
indorſer can be charged; if he is run away, it is not enough to 
ſhew that, but plaintiſf muſt prove he attempted to find him out. 
Calint v. Butler, H. 11 6. 2. Sir. 1087. Per Hardwicke, C. J. 
fed vide infra, Caaper v. Le Blanc. 

[ Hardwicke C. J. ſaid, Heilt C. J. and Eyre C. J. were of 
opinion that the indorſer of promiſſory note ſhould not be 
charged, unleſs a demand had been made on the drawer ; but that 
Pratt C. J. King C. J. Raymong C. J. and himielf, were of api- 
mon he might, and determinetl accordingly in this cafe. Copper 
v. Le Blanc, T. 9 G. 2. B. R. H. 295. Sed wid, Heylyn v. 
Aanſon ſupra. F. 14+] 
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the indorſer of a promiſſory note, execution ſhall be only 
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It indorſer pays part of a note, it is not neceſſary to prove de- 
mand on drawer. Vaughan v. Fuller, H. 19 G. 2. Str, 1246. 

If the indorſee receives part of the drawer, the indorſor is abſo- 
lutely diſcharged. Kellact v. Robinſon, H. 13 GC. Str. 7545.) 

[it is the ſame thing, whether the drawer, or one for him, 
pays the money; and ſo if the drawer is ſued by the indorſce, 
ho obtains interlocutory judgment, and the bail pay the note, 
and take aſſignment of note and judgment, they cannot recover 
againſt the indorſer. Hull v. Pitfield, H. 17 C. 2. Will. 46.) 

[If huſband indorſes a note given to him by his wife, it is good 
as between him and the indorſee. Haly v. Lane, P. 1741. 
2 Atkyns 181.) 

So if the note be given by an infant. Bid. 

[So though ſome of the indorſees djd not pay a valuable conf. 
deration, yet if the laſt did, it is good as to him, unleſs fraud or 
equity appears. id.] 

The bearer of a note, “pay to hip Fortune or bearer,” may 
bring action in his own name, and declare both as on an inland 
hill of exchange, and for money had and received. Grant v. 
Vaughan, T. 4 G. 3. 3 B. M. 1516. ] 

[If plaintiff has indorſed a note in blank, his name may be 
ſtruck out after the note is delivered in at ui privs. Theed v. 
Levell, M. 12 G. 2. Str. 1103.| 

[Proof of the acknowledgment of indorſer of his name, is not 
evidence againſt the drawer in action by indorſee; the indorfſer's 
hand mult be proved. Barnes 436.] | 

[If a promiſſory note is wrote in the defendant's own hand, 
there needs no ſubſcription, nor need it be laid in the declaration 

rat he ſigned it. Taylor v. Dobbins, M. 7 G. Str. 399, Lila 
V. Cocper, Ms 7 G. 2 Ld. Raym. 1376. Str. 609. 1 

It one action is brought againſt the drawer, and another againſt 
Windham v. Wither, P. 8 G. Str. 515. 

Promiſſory note payable to A. or order, may be aſſigned by the 
adminiſtrator of A. and the indorſee may bring action in his own 
name, without prefert of the letters of adminiſtration alledging 
cuſtom ot merchants, Rawlinſon v. Stone, in C. B. offirnicd a 
error in B. R. M. 20 G. 2. 3 Wil. 1. ] 

[By /ot. 15 C. 3. c. 5 1. negociable promiſſory notes and inland 
bills under 205. arc prohibited under penalty from 20/. to 5J. reco- 
verable before one juſtice on non-payment and want of diftrcls 
three montlis umpriſonment, to continue five years.] 

(By /at. 17 G. 3. c. 30. negociable notes under 5 /. ſhall ſpecity 
the perſon to whom payable; the real date; ſhall be payable witl- 
in 21 daysof it, and not negociable after that time. Note and in- 
dorſement to be atteſted by one witneſs. Penaltics as in 15 C. 3. 
c. 51. both acts to continue five years.] 


A note promiſſory does not require any expreſs form of words: 
and thefore, a note whereby A. promiſes to account with B. or order 
zr 101, is good and aſſignable; for it is tantamount to, 1 prone 


to pay, Sc. K. 11 Ges. 2 bod, Ca. 363. 
p | I Pro- 


* 


MERCHANT. 


iſſory note to pay within two months after a ſhip is paid 
v. Franklin, H. 3 G. Str. 24. Evans. v. Luder, 
H. 23 G. 2. ii. 262.] 

[A promiſſory note from A. to pay much to B, for 
the debt of C. to B. Popplenvell v. Wilſon H. 6 G. in error. 
Str, 204+] 

[A promiſſory note to be accountable to order for 1007, 
value received. Morris v. Lee, T. 11 G. Str. 629. 2 Ld. 
Raym. 1396. . | 

[* 1 do acknowledge that A. delivered me ſuch bonds and notes, and 
« B,"; receipt and bill on me for 101, which 1ol, and 151. 54. ba- 
& /ance due to A. 1 am fill indebted, and promiſe to pay.“ Chadwick 
v. Allen, T. 12 G. Str. 706.] 

« I promile to pay to A. &c. three months after date, value 
« received obthe premiſſes in R2oſemary-lane.” Burchel v. Slocich, 
M. 2 G. 2. Ld. Raym. 1545. ] 

[Note given to an infant, payable when he ſhall come 
of age, viz. ſuch a day. G v. Nelſon, H. 30 G. 2. 1 B. 
M. 226.] 

o pay ſix weeks after the death of his father; for there is no 
contingency wiwreby it may never become payable. Czke v. 
Cileban, M. 18 G. 2. Str. 1217.) 

But, I promiſes to pay 70 l. or ſurrender A. is not aſſign- 
able; for it was ſatisficd by ſurrender. R. 11 Ges. 2 ad. 
Ca. 362. 


5. Andre 


day. 2 Mad. Ca. 263. | 

[Or to pay ſo many days after grantor ſhould marry, is not 
negotiable within the ſtatute. Beardeſſe v. Baldwin, P. 14 C. 2. 
Str, 115 N 

[Or to deliver up horſes and a wharf, and to pay mohey at a 
certain day, within the ſtatute. Martin v. Chauntry, T. 21 C. 2. 
Str. 1271.) 

[A note payable eventually, upon an uncertain contingency, can 
never be a negotiable note; as to pay on the death of A. if he 
leaves drawer ſufficient to pay it, or he is otherwiſe able. Roberts v. 


Peake, P. 30 G. 2. 1 B. M. 323] 


(F. 17.) When a bill, c. ſhall be Payment. 


If a bill of exchange or promiſſory note be given to another, 
and accepted as money, it will be a good payment. 

So, if A. ſells goods to B. who agrees to deliver a bill, or note 
for his ſatisfaction, if the bill, &c. be delivered, it will be a pay- 
ment, tho? the bill be never paid. 1 Sa. 124. 

So, if 4. gives his own bill of exchange upon B. payable to C. 
or erder; to C. for value received, who keeps it for two years, it 
will be a payment; for if he does not reſort to A. in a convenient 
time, it thall be preſumed, that hc is ſatisfied with the bill. Per 
Hall, She. 1 55. 

By 


Or, I promiſe to pay 10 l. to B. if my brother does nat by ſuch a 
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By the /. 3 & 4 Ann. q. an inland bill accepted for ſatisfact on 
of a debt ſhall be deemed full payment, if the perſon accepting it 
take not due courſe to obtain payment, by endeavouring to get it 
accepted and paid, or proteſted, 

[if a man receives a goldſmitli's note at two on Saturday, and 
does not demand it till Twefday morning, it is payment. anwar. 
ing v. Harriſon, H. 8 G. Str. 508. 

(If A. indorſes a promiflory note to B. who gives a receipt, 
received the contents when the above bill is paid,” and keeps it 
from 28th March, when it became payable, to 13th May, when 
the giver of the note fails, it is good payment in A. Smith v. Ii. 


n, P. 11 G. 2. Andr. 187.] 


[A goldſmith's note, paid in at half paſt eleven, and not demand. 
ed till next day at two, is payment. /aft-[ndia Company v. Cl itty, 
AL. 16 C. 2. Str. 4175+] 

[And fo a bill accepted, by writing an order on his goldſmith 
to pay it when due, is payment, 1f not tendered at the ſame time 
as a note or draft, Be v. Chitty, T. 16 G. 2. Str. 1195.) 

[If a creditor takes a draft from his debtor, on another, though 


it is not payable to him or cr der, and keeps it an unreaſonable time, 


and drawee breaks; yet it is payment. Chamber/yn v. Detarive, T. 
7G. 3. 2 Wilſ. 353. 

But, regularly, a bill or note given to a creditor ſhall not be a 
diſcharge of the debt, till payment; unleſs it be accepted in dif. 
charge. 1 Sal. 124. For, without an expreſs agreement to take it 
in diſcharge, the acceptance is only, upon condition if it be paid, 
Sal. 442. Shine 410. 

So, if A. being indebted to B. indorſe a bill of exchange, and 
fend it to him; it will not be a payment, tho? it continues in his 
hands a long time after it is payable. R. 1 Sal. 124. 

And B. may aſterwards ſue A. for his debt; and ſuch bill ſhall 

not be allowed in ſatisfaction. Per Halt, 1 Sal. 124. 
So, if a bill, ſentto a goldſmith by a ſervant, be paid in part, 
and another bill given for the reſidue; the acceptance of the other 
bill by the ſervant will not be a payment for the reſidue, if the 
other bill be not paid. R. Mod. Ca. 36, Sal. 442. 

Tho? the maſter ſend his ſervant the next day to receive ſuch 
bill. R. Md. Ca. 36, 7. | 

So, if a bill ornote be given and received, generally, for a debt, 
it will not be a payment, if the goldſmith fails before the money 
paid; tho' the goldſmith continues to pay for all the ſame day: for 
he, who takes it, is qot bound to receive it immediately, but fhall 
have a reaſonable the for it. R. Sal. 442. 

So, if abjll b n, generally, upon B. a goldſmith about ten 
in the forenoon upon Saturday; and the receiver fends all his bills 
that day received by his ſervant, who receives ſeveral ſums upon 
them, and enters them; and then it was five in the afternoon, 
after which time it is not uſual for gold{miths to pay upon a Satur- 
day, for then they adjuſt their accounts, for which reaſon he does 
not ſend the bill to B. by a ſerrant till ten on Mida morning; 
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and B. 's caſhier cancels the bill, and directs the ſervant to come 
half an hour afterwards ;z but then, and vpoñ two ſubſequent 
demands does not pay, but in the afternoon upon Aſonday gives 
another bill of the ſame date and for the ſame ſum, at which time 
he was a bankrupt : this bill will not be payment, tho' the ſervant 
was in fault, that he did not ſtay to receive the money when the 
bill was cancelled. R. Eg. Ca. + 60. 

[The common uſage in tranſacting affairs of this nature is to be 
chiefly regarded; ſo where it is the cuſtom of a company as it was 
of the Bank, and of the Swword-Blade Company) to ſend their ſer- 
vant in the morning to leave the notes, and to call for the money in 
the afternoon, if the goldſmith has ſtopt payment after the notes 
left, it is not payment. Turner v. Mead, coram Pratt C. J. A. 
7 G. Str. 416. Contra Hayward v. The Bank of England, coram 
King C. J. P. 9 G. Str. 550.] 

[A banker's note paid after dinner, and refuſed payment next 
morning at nine, is not payment. Hletaber v. Sandys, HH. 19 G. 2. 
Str. 1248. ] 

[If defendant gives plaintiff a goldſmich's note at two in the af- 
ternoon, and next morning at nine it is tendered, a quarter of an 
hour after they had ſtopt, it is not pay ment. Mere v. Warren, and 
Holme v. Barry, H. 7 G. Str. 415.) 

If a man receives a goldſmith's note at twelve, puts it into the 
bank at one, next morning at ten it is carried with others for 
26001. and left as uſual, called for at eleven, and at two payment 
refuſed, but they pay ſmall notes for two hours after; this is not 
payment. Hare d. Da Gta, T. 5 G. 2. Str. g10.] 
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MONASTERY. 


(A) How diſſolved. 


Y the . 27 H. 8. 28. all monaſteries, and other religious 

houſes of monks, canons, or nuns of whatever habit, rule, 
or order, not having lands, Sc. or other hereditaments above 
2001, per annum, and all their manors, lands, Q. and here- 
ditaments, the king ſhall have and enjoy to him and his heirs 
lor ever. 

And all monaſteries, abbeys, c. given to his majeſty by 
„ WS any abbot, &c. under the convent ſeal within a year, or other- 
- wiſe ſuppreſſed and diſſolved: and all goods, debts, &c. belong- 

ning to the chief governor in right of his houſe, 1 Mar. 1535, 
or ſince. 
And the king ſhall be in actual poſſeſſion, Sc. and may diſpoſe 
= of them at his will and pleaſure. 
And patentees, c. ſhall enjoy, c. according to tenor of their 
letters patent. 

And all fraudulent eſtates in fee, Jail, for life, or years, or 
churges, &c, within a year before, ſhall be void. 

And by this ſtatute appropriations to a religious houſe are alſo 
given to the king. R. per 3 J. 2 Cro. 608. | 

50, by the ff, 31 H. 8. 13. the king ſhall enjoy to him and 

his heirs, all monaſteries, c. colleges, hoſpitals, and other reli- 
gious and eccleſiaſtical houſes, fince 4th Feb. 27 H. 8. diſſolved, 
given up, or by any means come to the king, And all their 
manors, lands, Sc. and other hereditaments, or which ſhall here- 
After be diſſolved, &. 
2 By this act all religious and eccleſiaſtical houſes of whatever 
; annual value were given to the king. 2 C. 49. 
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And tho' by the f. 32 H. 8. 24. the corporation of the knights 
of St. John of Feruſalem in England was diflolved, and their 
hoſpital and all manors, lands, &c. given to the king, yet their 
poſſeſſions were given to the king within the „. 31 H. 8. 13. 
Go it was a religious and eccleſiaſtical corporation. R. per 3 F, 

Mes 183. 

By the /. 1 Ed. 6. 14. all colleges, free chapels and chauntries, 
and all manors, lands, c. or hereditaments belonging to them, or 

which have been given or aſſigned to the finding of a prieſt, or of 
any anniverſary or obit, &c. to have continuance for ever, ſhall be 
in the poſſeſſion and ſeiſin of the king. 

If a monk now be profeſſed beyond ſea, he may inherit in 

5 + 24 part England. Dub. Ca. Eg. 1 55. 
1 af Md. co. Vide Hoſpital. 
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bl. (A) The Advantage of Money. 


ONE TA eft menſura rerum, per quam omninun rerum, 706 
in mundo ſunt, fit juſia efiimativ. Dav. 19. 


(B) Chat ſhall be Current Yoney. 
(B. 1.) What Weight it ought to have. 


S IX circumſances ought to concur to make lawful and current 
money: a fixt weight, alloy, impreſſion and valuation, the 

king's authority, and proclamation. Dav. 19. b. 
And therefore, every piece of current money ought to have: 
certain weight. 16:d, : | | 

The pound Tray of gold is divided into 24 carats, and every 
carat contains 4 grains of gold, 1-9 HAS of thr 
coin 17. ä 

A pound Trey of filver is divided into 14 ounces, ever} 
ounce contains 20 pennyweights, every pennyweight 24 grail. 
£ſſoy 18. 

Payment in the Exchequer was antiently made ad ſcalum, or ct 
penſum, viz. by weight : payment ad ſcalam was, when 6d was 
added to every 20s3 to make due weight: ad penſum, when 
every thing neceſſary to make due weight was ſupplied, tl 8 
above 6d. Mad. 187. Hale Sh. Accounts 21, c. 
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(B. 2.) What Alloy. | 


| OLD and ſilver were antiently coined without alloy. 

G But now they have a certain proportion of alloy, whereby 
C it is calle l /erling or ſlandord money. Ef}. for Gain 17. Hale Sh. 
Accs 5. Hard. 501. | 

The antient {ſtandard for golf emp. Ed. 3. ufſqn. H. 8. was, ip 
every pound Troy 23 carats 3 rains J of gold and + grain of alloy. 
Ef. 20. Hale Sh. Acc. 10. 

"The ſtandard for ſilver waslantiently and is now, in every pound 
1x ounces and 2 pennyweights of filver, and 18 pennyweights 
of alloy. Ibid. | | 

The ſovercigns of gold, angels, Sc. 34 H. 8. had in every pound 
x carat of alloy, and 37 H. 8. ſovercigns 4 carats, but 4 Ed. G. they 
were reduced to the antient ſtandard, . 22. 

80 6 Ed. 6. 1 Mar. 2 E!. ſovereigns and angels were of 
the antient ſtandard, other coin of gold had two carats alloy. 
Eff. 24. > 

So 43 El. angels, 3 & 10 Fac. 2 Car. 1. and 12 Gar. 2. rials 
and angels were of the antient ſtandard. EG. 25, 26. 

But other coin of gold, 35 and 43 El. 2 Fac. 2 Car. 1. 12 Car. 
2. unites, &c. and 22 Car. 2. guincas were and now continue with 
2 carats of alloy. E. 25, Cc. 

So coin of ſilver had 34 H. 8. 2 ounces of alloy; 36 H. 8. 
6 ounces; 37 H. 8. 8 ounces; and 5 Ed. 6. g ounces; but 
6 Ed. 6. were reduced to 19 pennyweights of alloy, and temp. 
Ph, & AI. to the antient ſtandard, which has continued from that 
time to this. ,. 23. 

Antiently, if money was paid at the exchequer, it was 
axamined or an aſſay made of it, by burning ſome part. Mad. 
187. 192. 

Or 12d. was added to every 205. to countervail ſuch aſſay. 
Mad. 192. | 

So when coinage was uſed, viz. temp. Ed. 3. 12 d. in every 205. 
viz. 105 J. was paid in reſpect of the alloy in ferling coin for 
every 100 /. rent in fine filver, and it ſeems to have been ſettled 
by parliament. Hard. 501. ' 

if the alloy exceeds the due proportion, whereby the 
coin is debaſed, that tends to the detriment of the public, 


3Rvyſb, 1217. 
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(B. 3.) Ought to have an Impreſſion, 


8 O money ought to have an impreſſion; for metal is not money 
without an impreſſion: et dicitur moneta quia impreſſione moneh, 
engus fit moneta. Dau. 19. b. 
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(B. 4.) And a fixt Denomination or Value, 

; 

80 every piece of gold or ſilver coin ought to have a certain de. 
nomination, or valuation ſet upon it. Dav. 19. 6. 

And the king by his prerogative may ſet upon his coin what 
value he pleates. Dav. 20. a. Vide paſt, (B. 5, &c.) 

The pound Troy of gold, 18 Ed. 3. was divided into fifty florins 

to be current at 68. each, and afterwards eodem anns ought to 

contain in it thirty-nine nobles and an half, at 6 s. 8 d. the noble, 


Eff. for Coin 35» 
20 Ed. 3. it was divided into 42 nobles of the ſame value; 


27 Ed. 3. 45 nobles; 9 H. 5. 50 nobles. . 36. 
1H. 6. it was advanced to 45 rials of 10 5. the rial, or 67 angel; 

and 3 of 6s. 8 d. the angel, but reduced 4 H. 6. to the ſame 

ſtandard as 9 H. 5. yet 49 H. 6. and mm 5 Ed. 4. ad- 

vanced as before. . 38. 

_ 1 H. 8. it was divided into 24 ſovereigns at 22. 6 d. or 48 j 

rials at 115. 3d. or 72 angels at 75. 6d, 1, 41. 

34 F. 8. it was divided into 28 ſovereigns; and 36 H. 8. into 
30 ſovereigns at 203. fer ſovereign ; 3 Ed. 6. into 34 ſovercigns; 
and 6 Ed. 6. into 24 ſovereigns at 305. per ſovereign, or 72 
angels at 10s. and 43 El. into 73 angels. . 43. 

'The pound which had 2 carats alloy was divided 6 Ed. 6. and 
2 Kl. into 33 ſovereigns at 205. per ſovereign; and 43 Fl. into 
334; and 2 Ra into 37 unites at 20 5. and 1 thuſtle crown at 
45% . 48. 

The pound of the anticnt ſtandard 3 Fac. was divided into 81 

+ [Into $8 angels; 10 Jac. f and 2 Car. into 89 angels; and the pound of 

Angels.] 2 carats alloy 10. Jac. was divided into 37 unites at 225. and 
I thiſtle crown at 45. 4d. and 2 Car. 1. into 41 unites at 205, 
Eff. 53+ 

The pound was divided 22 Car. 2. and ſtill continues, into 44 
guineas and a half, at 20s. the guinea. EV. 55. 

The pound Trey of ſilver 28 Ad. 1. was divided into 20 s. and 
3d. 20 Ed. 3. into 22s. 6d. 27 Ed. 3. into 25 5. 9 H. 5. 305. 
1 H. 6. 37s. 6 d. which was reduced to 30s. 4 H. 6. but 49 
H. 6. advanced to 375. 6d. and 1 H. 8. to 45 5. 34 H. 8. 
48. 3 Ed. 6. 72s. but 6 Ed. 6. it was reduced to 60 f. and 

43. El. advanced to 625. and fo from thence hath continued. 
2. 34. Ee. 

The penny was 202 pars uncis; 9 Ed. 3. 262 part 2 H. 
6, 32. Pars; 5 Vd. 4. 40% pars; 36 H. 8. 454 pars; 2 .. 
Goa part; and fo remains to this day. Hale Sh. Acc. 12. 
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(B. 5.) The Authority of Coinage belongs to the King. 
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B* the civil law, jus dd nde monete ad ſelum pr incipem de jurt 
: pertinet, Daw: 20. 
So, by the common law, the power to make or coin money 
within his dominions belongs only to the king. R. Dave. 19. 4. 


Hale Sh. Acc. 3. : y 
| , ut 
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But by a grant from the emperor, the inferior princes and 
ſtates of Germany have the privilege of coining. Dau. 20: b. 
And the ſame privilege was granted to ſeveral great perſonages 
in France. Did. TW ; 
So, antiently, the archbiſhop of Yort, and biſhop of Durham 
might coin. Hide. | 141 
So temp. Steph. thro' the confuſion of the times, lam epiſcopa 
uam comites et barones ſuum faciebant mouetam. Hale Sh. Acc. 4. 
hy 12 G. 2. C. 5+ 15, 00 J. per annum is given to the king 
for ſeven years, for the/coinage z made perpetual, by fat. 9 G. 
» Co 25% & . | h | 
4 [Star # G. 3. c. 7p. directs the taking of light gold coin, 
under certain regulations, and recoining the ſame. ] 


(B. 6.) The King may make Coin current. 


So the king by his proclamation may make any coin current in 
England. 5 Ce. 114. . 1 po 
As, a talent or bezant of uncertain value, and may ſet a value 
upon it. Dau. 20. a: 
May eſtabliſh the ſtandard as he pleaſes. Dav. 19. . 
So coin impreſſed at the mint ſhall be of value proportionable to " 
other coin, without proclamation. Per Halt, Sal. 440. 


(B. 7.) And change it as his Pleaſure. 


So the king may enhance, debaſe, or change the coin at hi 
pleaſure. Dict. that he cannot change it without aſſent of the 
counties. Mir. Fuſe 10. b. 2 Rel. 166. J. 35. | 

But it is now allowed; that he may change it as he pleaſes; 


R. Dav. 20. J. | | 

That lie may advance the value. Vide ante; (B. 4. 6.) 
44 So he may debaſe it at his pleaſure. Dav. 21. 

And if the king by proclamation makes a mixt or baſe money, 
in) ceurrent, it ſhall be fo K. Dav. 22. 5. | 
) 6, So the king by his proclamation may change, &:, his money in 
49 lreland, as well as in England, Dav. 21. : 
8. | | 
- (B. 8.) The Effect of the Change. 


If the king by proclamation decties any eoin, it cannot after- - 

1 2 be tendered as money, but ſhall be only bullion. Dav; 

' 20. 6. ä 

if he makes baſe money current, it ſhall be taken as ſterling; 
R, Day 22. 6. 25. : ' | 
And therefcre, if an obligation be to pay ſo much in current 
money at ſuch a day; and before the day the money be enhanced 
by proclamation, payment or tender of the ſum in the enhanced 
money is ſufficient. R. Dav. 26. b. | | 

Tho? the obligation was made in England, for payment in Ve- 
land, and the money is enhanced there only; for the time and 

Vol. V. | H : placg 


reſtitution. Dub. Dau. 2 b. 


in Portugal at ſuch a day, and before the day, after the bill drawn, 


as current at the date of the bill, B. may proteſt the bill, and re. 


MONEY, 


place of payment ſhall be principally regarded. R. Dav. 25. 
27, 28. | 
'T ho' the money was tendred after the day of payment, and 
before the enhancement; for there was a default by not tender. 
ing it at the day. Semb. Dy. 83. 4. 
So, if an obligation be to deliver ſo much corn, which befor, 
the day is diminiſhed in value. Dy. 82. in marg. 
But if money be tendred in pure coin at the day, and after. 
wards the money is debaſed, he ſhall have the value of the coir 
current at the time of the tender. Semb. Dav. 27. Dy. 82:4, 
Or, if one receives pure coin, and is afterwards bound to! 


So, if a receiver, who ought ts pay upon requeſt, receive; i 
pure coin, which, before the requeſt, is enchanced. Per 2 7, 
Dy. 83. a. in marge 

So, if A. draws a bill of exchange to pay 100 rees dollars to J. 


the king of Portugal enhances the rees ; if the rees are not paid, 


ſort to the drawer: for a foreign prince cannot alter the property 
of a ſubject of England, R. Skin. 272. 


Vide Abatement, (D. 8.) 


Penalty fo2 counterfeiting Money, 02 bing 
falſe Money into the Kingdom. 


| ; Vide Jufftices, (K. 7.) 


Yoney decreed in Specie. 
Vide Chancery, (4 W. 10. 16.) 


Binging Boney into Court. 
Vide Pleader, (C. 10.) 
ONE. 
Vide Eccifſiaſtical Perſons, (B. 2, &c.)=Meonaftery. 
NON OP OIL v. 
Vide By-Law. (B. 3.—C. 3.) — Trade, (D. 4.) 


MON S TRANS DE D ROI. 
Vide Praregative, (D. 81, 92.) 
MONSTRANS DE FAITS. 
Vide Pleader, (O. 1, &c.) 


"= 
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MONSTRAVER UNIT. 
Vide Ancient Demeſne, (H.) 


Vide Ann, (B.) 


os 


MONUMENT, 
Vide Cemetery, (C.) 


MORT D'ANCESTOR 
Vide Aſljiſe, (C. I, &c.) 


MORTGAGE. 


(A) Yortgage ; By Pledge of Goods. 


| Mortgage, quaſi mortuum vadium, is when things moveable 
A or immoveable, as goods or lands are pledged, as a ſecurity 
W for repayment of money. Co. L. 205. a. Bla. Nom, Verb. 
Mortgage. 

It — are pledged for the ſecurity of money, the pawnee 
has a ſpecial property in them. Sal. 5 22. R. Ow. 124. 

If the cuſtody of the goods is a charge to him, he may uſe 
them as a recompence for his charge: as, he may ride an horſe 
put in pledge. Sal. 5 22. R. per 3 J. Ow. 124. 

So, though the cuſtody be no charge, if the\ uſing is no pre- 
judice to the goods, he may uſe them, but it ſhall be at his peril 
ic he loſes them. Sal. 5 22. Orv. 124. 

If a cow be pledged, he may milk her. Ov. 124. | 

So, if the pawnee loſe the goods without any default in him, 
it ſhall be the loſs of the owner, and the pawnee ſhall have an 

action againſt him for the money. Sal. 522. Pide paſt, (B.) 
= $0 the pawnee has ſuch a property as he may aſſign to another. 
Ov. 124. | 

But by tender of the money, his property is determined, and the 
pledge ought to be reſtored. Sal. 522, 3. R. 2 Cro. 245. 7. 178. 

And if he refuſes to reſtore the pledge upon tender of the 
money, trover lies „ him. Sal. 522. X. 2 Cre. 245. 
Vide Action upon the Caſe upon Trover, (D.) 

So he may be indicted; for perhaps it was delivered in ſecret 
without witneſſes. Per Holt, 1 Sal. 522. 

So, if the pawnee he robbed of the goods aſter tender, he ſhall 
anſwer for them. Sal. 523. | 

So, if he loſes them by his uſing them. Sal. 5224, 

So, if the uſing be a prejudice, he cannot uſe them, Bid. 

So, if a pawnee aſſign the goods pledged to another, detinue 
lies by the owner, if he detains them after the money tendered tg 
him, Or, 124. N 
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So goods pledged cannot be taken in execution for the dc 
of the pawnee. id. | 

[Where money is generally lent on a pledge, it does not de. 
prive the lender of his remedy againſt the perſon, unleſs a ſpeciz 
agreement to ſtand to the pledge only. South-Sea Company v. Du. 
comb, M. 5 G. 2. Str. 919.] f 

After forecloſure and ſale, the mortgagee may bring an action 
for the reſidue. 2 Brown. Ch. Rep. 125.* 

A mortgage of goods and choſes in action is fraudulen 
as / againſt creditors, if the goods g. be not delivered to th 
mbrtgagee. 1 Wilf. 260. 2 Term Rep. 587“. 

But a delivery of the grand bill of ſale of a ſhip at ſea is equi 
valent to a delivery of the ſhip itſelf. 2 Term Rep. 462.* 

[A ſhip at ſea may be mortgaged, and if mortgagee takes prope 
methods to get it in poſſeſſion, as bill of ſale, &c. it will not be 
within fat. Ja. I. otherwiſe, if he ſuffers the ſhip to go on anothe 
voyage. Ex parte Matthews, P. 1751. 2 Wege 272.) 


) At what Time it ſhall be redeemed. 


1 F a man pledge goods for money lent, he may redeem tho' k 
does not come at the day fixt for payment. 

So, if no day be appointed for payment, he may redeem at an 
time. 2 Cre. 245. | | 

So, if the pawnee die, he may tender the money to his execu 
tor, or adminiſtrator. 2 C. 245. Yelv. 178. 1 Bul. 29, 

So, if he that pledges dies, his executor or adminiſtrator ma 
tender the money. Dub. 2 Cre. 245; for it was ſaid, that th 
condition is perſonal, and it ought to be redeemed during hi 


life. Yelv. 178. 1 Bul. 29. 


If a day be appointed for redemption, and he that pledges dis 
before, his executor may redeem. 1 Bul. 29. 

If a man that pledges goods be attainted, the king upon py 
ment may redeem. Tel. 179. 1 Bul. 29. 

If a man pledges goods to A. and in his ſickneſs his wife wit 
his conſent delivers the goods to B. and if after the deat of 4d 
the money be tendered to his executor, and B. afterwards u. / 
fuſes delivering them, rover lies againit him; for B. had tl: G 
cuſtody only, and not any property. R. 2 Cro. 244. Tel. 17 
1 Bul, 29. | 

So, if the goods arc delivered to B. upon conſideration ; fe 
B. was not privy to the delivery upon the tuſt contract, or to tl 
condition. Ye. 178. But by 1 Bul. 29. it ſeems as if then tht 
tender ought to be to B. 

If a man pledges goods periſhable, and does not redcem ther 
till they are periſhed, (no time being fixt for the redemption, 
debt lies for the money. Per Ch. J. and not denied by the Ciuii 


TL.lu. 179. 


So, if the pawnee loſe them without his default. Sa. 52% 
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Moꝛtgage ok Land; Mhat ſhall be, and how 
* arge? „ redeemable, 


Vide Chancery, (4 A. I, &c.) 

tion _ __MORTMAIN. 
lent Vide Capacity, (B. 27 3.) 
the g 
4 MORTUARY. 
I Vide Prohibition, (G. 11.) 
oper ; 
by MULIER, 
ny Vide Baſtard, (F.) 

\ MU RAGE. 
4 Vide Tell, (A.] 
t an MURDER, 
Ly Vide Admiralty, (E. 1.)—Fuftices, (M. 1, &c,—Y, g.) | 
my MUTUAL AGREEMENTS. 
0 * Vide Pleader, (C. 53, 54, 55.) 
8 die MUTUAL REMEDIES. 


Vide Pleader, (C. 56.) 


N AM E. 


ide Abatement, (E. 18, &c,—F, I7, &c.) Capacity, (B. 45 5.— 
Fait, (B. 1E. 3, 4.) —Vine, (E. 4. Franchises, (F. 9.) — 
Grant, (A. 2.—E. 1, &c.) Parliament, (A.) —Praceſi, (A. 3.) 


NATIVO HABEN DO. 
Vide Villenage, (C. 1.) 


NATURALIZATION, 
Vide Alien, (B. 2.) 
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Viale Ad- 
wiralty, 


NAVIGATION. 
(Vide Parliament, (H. 25.) 


: (A) The Sea. 


AVIGATION 18 uſed upon the ſea, or navigable rivers, 
The ſea is, where the water flows and reflows, and is { 
ſpacious, that a man cannot fee land from one ſhore to the other, 
2 Rol. 169. J. 20. 
The king has the property am aquæ quam fli, and all profits in 
the ſea, and all navigable rivers. Cal. 17. Dau. 56, 57. 
The juriſdiction and intereſt of the king extends over the whole 
ſea between Britain, and Ireland. 3 Leo. 73. 
So, between Britain, and France, Ibid, 
So, to to the middle of the ſea between Britain, and Spain 
Did. | 
So the property of the ſoil in all rivers, which have the flux and 
reflux of the ſea, belongs to the king, and not to the lord of the 
manor adjoining, without grant or preſcription. 1 Sid. 148, 9. 
The public are not entitled at common law to tow on the 
banks of ancient navigable rivers; the right muſt be founde 
either on ſtatute or on uſage. 3 Term Rep. 25 3. 
Z3o the ſoil between high-water-mark, as low-water-mark, is 
part of the county, and may be within a manor. Semb, 1 An. 8g, 


As to fiſhery in the ſea, or rivers, Vide Preregative, (D. 50.) — 


Piſcary, (A.) 5 
As to the ſovereignty of the ſea, Vide Prerogative, (B. 1.) 


(B) An Arm of the Sea. 


N arm of the. ſea is, where the ſea flows and reſſows. 2 R:, 
n 169. J. 1 2. 


And every arm of the ſea, or navigable river ſo high as the ſa 


flows and reflows, belongs to the king, and he has the ſame pro 
perty therein as in alto mari, Dav. 50. 2 Rol. 170. J. 20. 
But, by grant, or preſcription, a ſubject may have the intercl 
in the water and ſoil of navigable rivers ; as, the city of Lende 
has the foil and property of the Thames, by grant. R. Dav. 56. 


(C) A Creek. 


A CREEK is an inlet of the ſea, extending within the land, 
which gives no harbour to ſhips, nor is endowed with a 
privileges. Cal. 34, 


(D) An Haven. 


AN haven is an harbour for ſhips; but it is not neceſſary, thit 
it ſhould have privileges annexed to it. Cal. 34. 


All havens and ports ate infra corpics comitatutr, 4 Il = 
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in the power of the commiſſion of ſewers. Cal. 38. 

[By Aal. 19 G. 2. c. 22. ballaſt ſhall not be thrown out into 
any haven, port, road, channel or navigable river, but only on 
land where tide or water never flows or runs, on pain of for 

. to 505. beſore one juſtice, ] 

[If a {kip is ſunk or ſtranded, the owner ſhall give ſecurity to 
remove it, or one juſtice may fell it, and with the money remove 
it, and render the ſurplus to owner, ] i 

[Putting ballaſt into an hopper, with an intent to have it car- 
ned into the high and open ſea, and its being thrown into the 
ſea at fourteen fathom deep, is an offence againſt 19 G. 2. c. 22. 
Bruckleſtank v. Smith, M. 32 G. 2. 2 B. M. 656.) © 


Vige falt, (E.] | 
E) A Pott. 


7 ORTUS eſt locus, in quo exportantur, et impartantur merces, 
4 Inft. 148. 

Every haven and port of common right belongs to the king, 
Dav. *6, | 

And a grant to the ſubject is not good; for a ſubject cannot 
have it. 1 Rol. 5. 

Every port is an haven for ſhips, which enjoys ſeveral privi- 
leges by preſcription, or the king's grant, Cal. 34. 

by the . M. Ch. g. barenes de 5 portubus, et omnes alii portus 
tabeant omnes libertates, et conſuetudines ſuas. 

A port has uſually a port-reeve, and port-mote. 4 Inf. 148, 

By the . 1 El. 11. no wares, Cc. ſhall be exported or landed, 
unleſs fiſh and falt, but at ſome open place, key, or wharf, as by 
commiſſion ſhall be appointed, &. | 

And by the ff, 13 & 14 Car. 2. 11, a commiſſion out of the 
exchequer ſhall go from time to time to aſſign ſuch ports for land- 
ing or ſhipping goods, &c. and to appoint the limits of ſuch port, 
Se. And none ſhall ſhip any goods or land them, fiſh, coal, 
ſtone, or beſtials except, but at ſuch port, &c. ide Cife of the 
Extenſion of the London II harr. 1 Bl, Rep. 581.* 

*By ft. 22 Car. 2. c. 11. /. 21. ſuch rates and no other ſhall 

from time to time be taken for wharfage and cranage, as by his 
majeſty with the advice of his privy council ſhall be aſſeſſed and 
allowed to be taken, a table of which rates ſhall be hung up at 
frery one of the wharfs to be appointed in conſequence of that 
Katute, 
*By /. 44. there ſhall be left a continued tract of ground from 
Lndin Bridge to the Temple, of the breadth of 40 feet of aſſize 
tom the North fide of the Thames, to be converred to a key, or 
public and open wharf.* 

*By / 45. the ſaid tract of ground ſhall he open and at large, 
without any diviſion or ſeparation, and the bounds of each pro- 
puctor's ground therein ſhall be diſtinguiſhed only by denter 
ones to be placed in the pavement thercof; and no lighter, 


4 boats 


And the water, banks, Cc. within ports and havens, are with- 
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boats or other veſſel, ſhall lie before any the ſaid wharfs or keys 
between the places aforeſaid, on the North ſide of the river 
longer than ſhall he neceflary for the lading or unlading of goods, 
without the conſent and permiſſion of the wharfingers or pro- 
prictors thereof, | 
By. / 46. any perſon may lade or unlade any goods or mer. 
chandize at any of the ſaid wharfs or keys for wharfage or 
cranage, whereof every proprietor, wharfinger, or other perſon 
concerned, ſhall and may demand and receive ſuch rates and ng 
other, for the ſame as ſhall from time to time be ſet out and ap. 
pointed by his majeſty, with the advice of his privy council.“ 
This ſtatute does not give a right to the wharfingers which 
they had nat hy common law, and therefore they are not en- 
titled to wharfage for goods unladen into /ighters out of barges 
though faſtened to their wharfs, * 1 Bl. Rep. 413. 423.“ 


(F. 1.) Iflands. - 


N iſland is defined by the imperial law to be, locus wndiq 
circumaatus aquis. Cal, 20. 


F. 2.) Ie of Man. 


The iſle of Man was antiently governed by its own king, who 
was ſubject to the king of England, Cal. 20. 4 Lit. 283. 
7 C. 21. 4. Calvin. 3 8 

And being a kingdom of itſelf, is no part of the realm of En 
land. 4 Inft. 201. 283. K. 40 El. 4 Ii. 284. 

But the lord of this ifle is called king, and has a crown of goll 
4 Infl. 283. | 5 

Anno 18 Ed. 1. it was granted to Malter de Huntercomb ; by 
Ed. 2. to P. Gaveſton; and afterwards to H. de Bellemont: 
48 3 8 

A. D. 1393. 17 R. 2. William lord Scroqp purchaſed it of M. 
Id. Montacute. 4 Infl. 283. 

IH. 4. Wm. Id. Scroyp forfeited it for high treaſon, and the 
orfeiture was confirmed by act of parliament. 4 It. 283. 
And afterwards H. 4, by letters patent granted inſulam, caſtrun, 
pelam et deminium de Man, and all iſles belonging thereto, to Hen, 
E. of Northumberland and his heirs, 4 Inf. 283. 

And when, by the attainder of Hen. E. of Northumberland, 5 H. 
g. it came to the king, and was confirmed by parliament, the king 
7 H. 4. granted it una cun patronalt epiſcepatus to Sir Jahn Stanly, 
for life and afterwards to him and his heirs. Bid. | 
Sir John Stanley was grandfather to Hen. lord chamberlain © 
H. 6. and by him created lord Stanley. Tbid. 

Hen. Id. Stanley was grandfather to Thomas, created by H.) 
earl of Derby, to him and the heirs males of his body. 4 of, 
IE ER 2 th | 
And therefore, it ſhall be grantable by the king's letters paten! 
05. ＋. 9. ay 4 Vit. 284. 2 And, 115 n And 
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And when granted, it deſcends according to the rules of the 
common law. R. 4 Infl, 284. Co. L. 9. a. 

80 the king by patent may enable the governor to make a juſ- 
tice there. Pal. 345» 

And the conſtruction of the patent ſhall be determined by the 
common law. Lid. 
| But no one has an eſtate of inheritance there, except the lord, 

and the biſhop. 2 And. 116, 

And the biſhop there is not created by conge d' elire, but by 
preſentment of the king of Man. Pal. 345. | 

In the kingdom of Mar are 2 caſtles, 17 pariſhes, 4 markets, 
and many villages. 4 1nft. 283. | 

A biſhop was there appointed by Gregory 4th who is ſubject to 
the archbiſhop of York. 4 Inft. 285. a 

The inhabitants have a peculiar language. Hid. 

And are governed by their own laws: by their eccleſiaſtical 
law they are cited, the cauſe determined, and within eight days 
they obey, or are impriſoned, 4 Ji. 285. 2 Ang. 116. 

— contract ſhall be compleated per zraditionem flipule, 

In ' 28 5 . 

. 42 this upon a contract for lands, as well as for perſonal 
things; for the parties appear in court, declare the contract, and 
deliver a ſtraw in ſeiſin, and the contract is recorded. 

Av. 1583. by a law in the ſame iſle, a ſale of lands without 
licence of the lord, or his council, or three of them, viz. his 
licutenant, receiver, and comptroller, ſhall be void, and each 
party forfeits 3 J. ſuch licence to be made by the clerk of the 
rolls, and to he under the hand of the council, or thoſe three 
of them, 

And now, tho* made per traditionem flipulz, if it be not with 
licence, fc, it will be void. R. at à court within the ifle 1611 
inter Callow and Sir Hugh Cannel, R. 14 May 1641 inter Thomp- 
ſon and Caliſter. 

NY, if made with licence, Cc. without traditione flipule, it will 
void. | 

50 in the iſle of Man taking a capon, or pig, Cc. will be fe- 
lony. 12 H. 8. 5. a. | 
5 : not taking an horſe, or ox; for they cannot hide them. 

1. N 

An act of parliament in England does not bind them, unleſs 
they are expreſsly named. R. 4 Int, 284, R. 2 And. 116. 
4 Mod. 223. 

And therefore, the ff. W. 2. de donit does not extend to them. 
R. 4 Infl, 284, 

Nor the ,. 27 H. 8. 10. of uſes. 4 I. 284. 2 And. 116. 

Nor the f. 32 & 34 H. 8. of deviſes by will. 4 1. 284. 
2 And, 116. 

So breve domini regis does not run there: and therefore, a wife 
cannot ſue to be endowed there. 4 It. 284. 

An office upon a death cannot be ſued out of chancery. Did. 


Nor any office to intitle the king, 4 If. 284. 1 Rel. 246, 
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Yet the king by commiſſion under the great ſeal may ſeise 
lands forfeited to him, which being returned upon record, piye; 
feifin to the king. R. 4 Inf. 284. 

So the king may grant a commiſſion for redreſs of wrong, hut 
the commiſſioners mult proceed according to the law there, 
4 Inſt. 285. 

So an appeal lies to the king from a judgment there, / ſupe. 
riori domino. R. coram convitio Jan. 1716, inter Chriflian and 
Errin. Acc. Van. 281. 

So the judges will take notice of the laws of the ifle of Aan. 
Pat. 345. 

80 the iſſe of ſan appertains to the crown of England, tho! it 
be not parcel, nor held of it, Per C. 1 Rel, 246. 

[The e of Man is not part of the realm of England, but par. 
cel of the king's crown of England, held as a feudatory dominion, 
by liege homage of the kings of England. Earl of Derby v. Duke 
of Athol, T. 1951. 2 Vezey 397) : 

[A queſtion relating to the right and title to the J/e of Man, 
may be determined in Zng/and, in chancery, the king's bench, 
or (:) before the king in council. Earl of Derby-v. Duke 9 
Athol, H. 1748. I Vezey 202.] 

[By letters patent, 7 J. I. a grant was made by the crown of 
the Je of Man, and of all the reQtories and tithes, by name, to 
William earl of Derby for life, to his wife for life, to their ſon 
James lord Stanley in fee, to be held of the king by liege homage, 
rendering immediately after that homage two falcons, and fo to 
his ſucceſſors every coronation-day two falcons ; this is a ſocage 
tenure, and ¶ ſemb. )-petty ſerjeanty, Earl of Derby v. Duke 
Athol; T. 1751. 2 Vezey 337.] | ; 

By private act of parhament, 7 J. 1. William earl of Derly, 
and his wife for life, and the longeſt liver, then their fon Jawes, 
and the heirs male of his body, then Robert Stanley, and the heirs 
male of his body, then the heirs male of the body of earl Milliuu, 
then the right heirs of James lord Stanley, thall hold againſt the 
king, Sc. and againſt the widow and daughters of earl Ferdinand 


(earl William's elder brother) all the /e of Man, with the ap- 


purtenances : and neither Zames, nor the heirs male of his body, 
nor Robert, nor the heirs male of his body, nor any of the heir: 
male of Milliam, ſhall have power to alien it, but it ſhall conti. 
nue as above limited; only they may make leaſes, as tenants in 
tail may do in Augland, by flat, H. 8.] 

[In 1666, Charles earl of Derby makes a leaſe for 10,900 years, 
of the rectorles and tithes in Man for the benefit of the poor 
clergy z- and by deed, as collateral ſecurity, conveys lands in Lan- 
caßbire, in truſt to permit him and his-heirs to hold ſaid lands, 
and receive the rents, till interruption in receipt of the rectorics 
and tithes by him or thoſe claiming under him or his anceſtors, 
and then to enter and receive, ] : 

[In 1735, Janes earl of Derby (heir-male of Fames lord Stanly, 
in the grant and act mentioned) deviſes to Sir Edward Stan 
(who on his death: became earl of Derby, and his hcirs. for = 
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all his honours, real eſtate and hereditaments, whatſoever and 


whereſoever. ; 
[In this Fames ended the male-line of earl William.] 


he deviſe in 1735 was void, by force of the private act of 


parliament, whereupon the Ie of Man deſcended to Fames Duke 
f Athol, as right heir of James lord Stanley, (afterwards earl of 
Derby, beheaded at Bolton in Lancaſhire in 1651) being his great 
grandſon by Charlotte his third daughter. ] 

e leaſe of the rectories and tithes was alſo void, and the 
truſtecs were intitled to the rents of the lands in Lancaſhire, 


from the time the tithes were evicted by the duke of Athel, 


[By fat. 5 Geo. 3. c. 26. in conſideration of 10,0007, to the 
duke and dutcheſs of Ah, the iſland, caſtle, pele, and lordihip 
of Man, and all royalties, &c. are unalienably in his majeſty z 
except the land-property rights, as lord of manors, patronage of 
biſhoprick, &c.] s 

[By fat. 5 G. 3. c. 30. bounties on corn exported from Britain 
or Ireland to Man, are diſcontinued. ] 

[Stat. 5 G 3. c. 39. provides againſt ſmuggling with the I/ 

ef Man. | . 
1. 5 G. 3. c. 43+ permits importation of ſeveral commodi- 
ties of Man, and grant bounties on linens made in Man, and 
expotted from Eritain. ] 6 

[Stat. 6 G. 3. c. 50. extends the act 29 Car. 2. relating to 


taxing affidavits in the country, to the Ie of Man, and impowers 


the king to appoint ports therein for landing and ſhipping goods.] 

[Sat. 7 G. 3. c. 45- encourages and regulates the trade and 
manufactures of Man.] | 4 

[Stat. 11 G. 3. c. 52. provides for repairing the harbours in 
Man.] | 

(Stat. 12 G. 3. c. 58. is for encouraging the herring-fiſhery of 
Man.] 


(F. 3.) Jerſcy. 


The iſlands of Jerſey and Guernſey were parcel of the duchy of 
Normandy, and with that united to the realm of Eugland by H. Ls 
ater the conqueſt of Reber? his brother. 4 Inf. 286. 

And tho' Normandy was loſt by, king John, and afterwards the 
lois confirmed by H. 3. yet theſe iſlands continue part of the do- 
minion of England. 4 Inf. 286. 

Jerſey antiently was Gearſey, alim Cæſaren. Did. 

And had temp. Jac. 12 pariſhes and 4 caſtles. 4 Ii. 287. 

But theſe ifſands are not parcel of the realm of England, 
7 Co. 21. 4. Calvin, It ſeems to be meant that they were not 
"op ragul Cont, Seld. de Ma. Cl. 4 val. 135 1. Acc. Asp. H. 

er. 440. 

70 is governed by it's own laws and cuſtoms. 7 Co. 21. 4. 


ls 


And the king's writ does not run there. 4 22 286. 


E. 


The 
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The uſual way of proceeding there is according to the cuſtors ll 
of Normandy. Ibid. p 1 

But king Jobn conflituit 12 coronatores ad placita et jura cm 
conſervanda, et concęſſit quod ballivus per viſum coronator* Placitare 
fene brevi poterit de aſſiſa nove diſſeiſinæ, de morte antecefſor', et di 
dote, infra annum. 4 Inft. 286. . H. Fer. N. 1. 

The twelve caroners, are elected by the country upon death, 
and ſworn and ought with the juſtices, or (if they are abſent) b 
themſelves, judicare de omnibus caſubus in inſulã emergent ( —_ 
nimis arduis, as high treaſon, Sc.) amerciamenta taxare, Gt. 


App. ibm. | 
Placitum inſuld coram aliquibus jufP inceptum non debet xtr 


inſulam adjernari. App. ibm. 

Nullus de tenementa quod per aunum et diem quiete tenuit, fone 
brevi de cancel” reſpondere teneatur. App. ibm, 

Nullus debet imprifanari in caftro, niſi in cauſa criminal, et hte 
per judicium coronator jurat'”. App. ibm, 1 

So a commiſſion and grant of the king under the great ſeal las 
it's force there. 4 Ii. 286. | . 

[The royal court of Ferfey cannot tranſmit a cauſe to the king 
for difficulty, but muſt proceed to judgment. Afagoons v. Du. 
mareſque, M. 13 G. LA. Rayni. 1448. 

The king granted the iſle, royalty, and government therel 


Vide App. . 
The king grants the office of baily, that he ſhall not be named 


by the governor. Vide App. 


America, directly, goods neceſſary for the fithery ; and import 
non-enumerated goods, except rum.] | 4 5 pon of 
mi 

(F. 4.) A ter; 

no 


So Guernſcy was united with Normandy to the crown of E- 
land temp. H. 1. and has fo continued. 4 Inft. 286, Vide ant, 


(F. 3.) 
And has been governed as Jer/ey by, its own laws, 4 J,. 286. 


(F. 5.) Ifle of Wight, 


The ifle of Wight is part of the county of Hampſhire, and go« 
verned by the laws of England. 4 Int, 287. Cal. 21, 


(o) The Plantations. 
(G. 1.) Their Government, 


1 & HE plantations are colonies of the kingdom of Englund, 
which belong to the crown and kingdom, and are part of 


* 
* 


their dominion. Ca. Parl. 31. 
The inhabitants there are within the king's allegiance, and ſub- 


ject to the laws of Englang, C. Pari. 22. Vide 4 En Fke 
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The king by his letters patent conſtitutes a governor. 

And he mult act purſuant to law. 

And for misfeaſance ſhall be puniſhed by action at law. Adm. 
Ca. Parl. 30. of 

So, if a governor there makes a provoſt-marſhall, or other offi 
cer of juſtice there, he may make a deputy. 4 Mod. 222. 

And upon the deputation may reſerve an annual rent with co- 
venants, Sc. to pay, and it will not be within the V. 5 (or 5 and 
6) Ed. 6. 16. againſt the ſale of offices. R. 4 Med. 222: 

(Proprietors of provinces may ſettle boundaries between them- 
ſelves: as the lords marchers and counties palatine might do, 
And this is not an alienation, for theſe ſhall be preſumed the true 
and antient limits. Penn v. Lord Baltimore, 1750. 1 V, ezey 444] 


(G. 2.) Courts. 
4 

In Virginia, by a flatute there 1662, c. 19. the governor and 
council ſhall hold a general court thrice a year, viz. 20 March tor 
18, 20 September and 20 November, for 12 days each, and ſhall 
fit each day from eight to eleven in the morning, and from one 
to three in the afternoon. 

By ff. 1666. c. 3. firſt court ſhall begin 15 April inſtead of 20 
March. 

By ft. 1662, c. 31+ by commiſſion in each county, four moſt ju- 
dicious ſhall act as juſtices of peace, (. 1.) according to the 
laws of England, whoſe courts ſhall be called county courts, 
and each juſtice not attending, unleſs juſt cauſe, forfeits Zool. 
of tobacco. 

By c. 25. the governor, and one or two of the council com- 
miſſioned by him, ſhall go the circuit yearly in Augyf, and de- 
termine all cauſes then depending in the county courts, provided 
no counſellor go in the river where he inhabits. 

By f. 1662, c. 26. general court ſhall take cogniſance of no 
cauſe under 20 5. or 200/16, of tobacco. 

Cauſes under, any juſtice may hear and determine. 

The action ſhall be entred, and by the %. 1662, c. 32. till 
then no ſheriff ſhall arreſt, on pain of 500/75. of tobacco. 

By c. 22 & 33+ plaintiff ſhall file a declaration three days at 
lealt before hearing in the general and county courts, to which 
an anſwer ſhall be put in in writing. 

By ff. 1663, c. on the day for hearing, the plaintiff, upon 
call, not appearing, ſhall be nonſuit, and the defendant, upon 
call, not appearing, ſhall have judgment againſt him, 

Jo, by /. 1662, c. 4. on nan inventus returned, judgment ſhall 
be for what the plaintiiT ſwears due; fo, againſt bail. 

By the fl. 5 G. 2. 7. if a ſuit depends in the courts of law or 
equity in any of the plantations for a debt to the king, or debt, 
or account, where any reſiding in Great Baitain is party, the 
plaintiff or defendant, or a witneſs to be made uſe of, may prove 
any matter by affidavit, or if a quaker by aifirmation, made be- 
fore the mayor, Oc. of a corporation, city, or borough, which 

tranſuutteh 
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tranſmitted under che common ſeal or ſeal of office, ſhall be o | 


the ſame force, as if the party was examined viv4 voce, &c. 

And by the ſame flatute, houſes, lands, negroes, &c. in any of 

the plantations, ſhall be liable to the debt of the king, or any of 
his ſubjects, and ſhall be aſſets in like manner as real eſtates to x 
debt on ſpecialty, and ſhall be ſeized, ſold, &'c. as perſonal eſtate; 
are in the plantations. 

[If a party appeals from a court in one of the plantations to 
3 © the privy- council, he muſt procure the proceedings to be tran(. 
; | mitted, and proceed within a year after the appeal allowed in the 
plantations, or the appeal will be diſmiſſed with 5 J. coſts, with. 
; out notice to the appellant. Gordon v. Lowther, MH. 13 G. Li, 
; Ra mM. 1447s] 

The original juriſdiction as to the boundaries of provinces in 
America is in the king in council, but by the contract of the 
parties, as by executing articles in England, the courts in Eng- 
land may have juriſdiction. Penn v. Ld. Baltimore, P. 1750, | 


| 1 Vezey. 444+] 


(G. 3.) Laws. ſhi 

Vide Ly, The laws of the plantations are the ſame, by which they were A 

(C.) governed before their conqueſt, or acceſſion to England, except * 

where new laws are obtained ſince their conqueſt. R. 4 Mod. 225. ag 

And if new laws are given, their antient cuſtoms, if not | 

aboliſhed, may remain. 4 A1:d. 225. Fr, 

And therefore, a new ſtatute made ſince their conqueſt, doe, ! 

not bind them, unleis they are particularly named. R. 4 Ma, | 

225. 1 por 

| wh 

(H) Beacons, &c. 7 
of . 
g FOR the direction of mariners, beacons, light-houſes, and BW and 
g ſea- marks are erected. aer 148. ow! 
4 Before the time of K. Hd. 3. ſtacks of wool were burnt to ner 
i give notice of the approach of enemies upon the coaſt, and in his WW flip 
reign, beacons. 4 It. 148. / 


ight-houſes are phari, built for the direction of mariners in mar 


the night, Bid. Eng 

þ of Sea-marks are ſteeples of churches, caſtles, trees, c. for their gros 
f direction by day. Lid. bet 
By the common law, the king only could direct the eregting hd 
| of any of theſe by his commiſſion under the great ſeal. 1bid. are, 
; But now the king, by his letters patent, grants a power to the ¶ one 
admiral to erect. 4 Ii. 149. TO P 
f And by the ff. 8 El. 13. the corporation of the Trinity houſe at WF ſtrei 
; Deptford may erect ſo many beacons, and ſea-marks on the ies Bi plac 
| coaſt as to them ſhall ſeem meet. hid. 2 
Buy cuſtom, a cuſtomary payment, called beaconage, is due 1 Wi ieas 

many places for the maintenance of them. bid. at th 
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And a preſcription in the cinque ports to make tallage for fuch 
purpoſe, will be good. R. Ray. 448. | - 
And un order for it will be good, tho” it does not ſhew that 


they are in decay. R. Ray. 449. 


(I. 1.) Navigation ſhall be free. 


8 to the freedom of trade, vide Trade, (A. 1, &c.) 
A By the ,. 18 Ed. 3. ft. 2. c. 3. the fea ſhall be open to all, 
Stat. 26 G. 2. c. 6. directs the performance of quarantine, 


the manner, penalties, c.] | 


(I. 2.) But it ſhall be in Englþ Ships, &c. 


But by the f. 5 R. 2. 3. and 6 R. 2. 8. none ſhall import, or 
export goods but in ſhips of the king's ligeance, (unleſs ſuch 
ſhips able and ſufficient are not to be had) on pain of forfeiture 
| of the goods. + The g. 
By the /. 14 R. 2. 6. merchants of Eng/and ſhall freight only 5 R. 2, 3. is 
ſhips of the realm, ſo as the owners will take reaſonable gains. * = 
By the ff. 4 H. 7. 10. and 23 H. 8. 7. + importing wines in . 
any but Engliſh ſhips was pri ibited: but the . 4 H. 7. 10. is I[The fp. 
altered by the ff. 5 & 6. Ed. 6. 18. and repealed by the /. — 
i El. 13. 
Dy 5 J. 5 El. 5.5 none ſhall import wine or woad from g Eapted.] 
France, but in a veſſel whereof a ſubject is owner, or part owner, 
So, by the ft. 1 El. 13. revive by te t. 13 El. 15. 
By the /. 12 Car. 2. 18. no g ſhall be imported, or ex- 
ported, into, or out of any lands, iſlands, Cc. belonging, or 
which may belong, to the king, his heirs or ſucceſſors, in Aſia, 
Africa or America, but in ſuch ſhips as truly belong to the people 
of England, Ireland, Wales, or Berawick, or are of the built of 
and belonging to ſuch lands, iſlands, plantations, &c. as the right 
owners, and whereof the maſter and three-fourths of the mari- 
ners are Engliſh, on pain of loſs of all the goods and alſo the 
ſlip, Sc. one third to the king, Cc. 
And by the ſame Ratute, /. 3, 4. no goods of the growth or 
manufacture of Africa, Aſa or America, ſhall be imported into 
England, &c. but in ſuch ſhips, &c. And no goods of foreign 
growth or manufacture, to be imported, &c, in ſuch ſhips, ſhall 
be ſhipped from any places, but thoſe of ſuch growth or manu- 
{acture, or from ſuch ports, &c. where they only can, or uſually 
are, firſt ſhipped for tranſportation, on pain of the like forfeiture ; 
one motety, W'c, 
Provided, not to extend, 1. To goods or commodities of the 
ltreights, or Levant ſeas, loaden in ſuch ſhipping from the uſual 
places of lading them in the ſtreights, or Levant ſeas : nor, 2. To 
E2/! India commodities loaden in ſuch ſhipping in any of thoſe 
[cas Southward and Eaſtward of the Cape Bona Speranza, tho' not 


at the place of the growth: nor, 3. Jo any goods loaden in ſuch 
3 vetlels 


| 
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veſſels from Spain, Portugal, Azores, Maderia or Canary iſlands, (f 
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the growth or manufacture of any of thoſe places: nor, 4. Ty 
bullion, or goods taken by way of repriſals, by ſuch ſhips having 
commiſſion from the king. | | 

So by the f. 7 & 8 W. 3. 22./. 2. no goods ſhall be imported 
to, or exported from any colony or plantation that is, or may he, 
the king's in AIſa, Africa, or America, or carried from one Plan: 
tation to another, but by ſhips, &c. belonging to the people of 
and being of the built of England, Ireland, or the plantation, 
whereof the maſter and three-fourths of the mariners be of the 
ſame people, except prizes, or by contract with commiſſioners, &. 
for maſts, &«. on pain of forfeiture. ut ſupra. 

But if a foreign ſhip be naturalized, importation in it wil 
be lawful. / 

So, if a foreign ſhip be naturalized, and afterwards ſold to: 
foreigner, who reſells it to an Eugliſbman, it ſhall be uſed with. 
out taking the new oath required by the /. 12 Car. 2. 18. F. 
Hard. 511. 8 5 

But now by ff; 26 G. 3. c. 60. no ſhip built out of his majel. 
ty's dominions, except prizes, ſhall be entitled to the privilege; 
of a Britiſh ſhip:* | 

*And by /. 17. When and ſo often as the property in any ſhip 
or veſſel belonging to any of his majeſty's ſubjects, ſhall be tra. 
*erfed to any other or others of his majeſty's ſubjects, in whole 

rin part, the certificate of the regiſtry of ſuch ſhip or veſſel ſhal 
be truly and accurately recited, in words at length, in the bill o 
other inſtrument of ſale thereof, and that otherwiſe ſuch bil 
of ſale ſhall be utterly null and void, to all intents and pur- 

oſes.* | 

* An abſolute bill of ſale of a ſhip at ſea is void under thi 
ſection, unleſs the certificate of the regiſtry be recited in it 
3 Term Rep. 406.“ | | 

*Although the vendee give at the ſame time an undertaking to 
reſtore the ſhip on a future day on payment of a certain fun 
advanced. by him on the credit of this ſecurity; and though 
the vendee have alſo the grand bill of ſale, and have taken 

oſſeſſion of the ſhip immediately on her arrival, he cannct 
retain the ſhip as having a lien on her, againſt the aſſignees d 
the vendor, who became a bankrupt after this transfer of the 
ſhip. 1d. id.“ | 

So the importion of wine from Spain, or other country in 
Europe, need not be in an Engliſh veſſel, or in which the maſtet 
and three-fourths of the mariners are Enghfh, Serb. Hard, 

487, 8. 
” [The huſks and ſhells of cocoa nuts, ſeparated from the nut bf 
fire, is not a manufacturing, but liable to the act of navigation, 
Anon. H. 1725. Bunb. 212.] 

[Information of debt will lie for duties on Freuch wines import- 
ed from H/land, though they might have been ſeized as forfeited 
Attorney-General v. Feuer, M. 1726, Bunb. 22g.] 10 

a 


* 
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tOn an information for a ſhip forfeited for bringing over goods 
not of the growth, &c. notice in the maſter is not neceſſary. Per 
totam curiam. Idle V. Vanbect, P. 1727. Bunb. 230. Mitebel Vs 
Torup, H. 6 G. 3 Parker 227.1 . | C 
[But a diſtinction ſhall be made, whether the goods were 
part or not part of the cargo; and if paſſenger privately brings 
over a /mall parcel, it ſhall not be deemed part of the cargo, 
nor the ſhip . forfeited, Semb. Greeby v. Palmer, H. 1733+ 


Bumb. 232.7 ; ; 
(If a ſhip — into port on pretence to refit, and the ſailors 


run teas, it is A forfeiture of the ſhip, though ſhe was ſeized and 
in the poſſeſſpn of tne officers before the running. Attorney-Gene- 
ral v. Fackſon, T. 1727. Bunb, 236.] 

(By 13 G. 2. c. 3. in time of war, three-fourths of the crews of 
prirateers or merchant ſhips may be foreigners. ] 

And any foreign ſeaman, who has ſerved two years in time of 
war, on board man of war, merchant ſhip or privateer, is there- 
by naturalized,] F 

(By fat. 14 C. 2. c. 36. trade to and from Perfid, through 
Ruſſia, * pe ted. ] / - 

1755 718 G. 2. c. 17. a reward of 20, ooo]. is given for the 
diſcoyerf of a paſſage by ſea from Hudſon's Bay to the Weſtern 
and Southern ocean of America, ] 

/. 16 C. 3. c. 6. grants reward of 20,000/. for diſcovering 
a paſſage between the Atlantic and Pacific Oceans North of 52d 
latitude, and g o00 J. to ſuch as ſhall firſt approach within one 
degree of the North Pole.] 

(By flat. 13 G. 3. c. 26. no alien may purchaſe any ſhare of a 
Whip belonging only to natural-born ſubjects, without conſent in 
wit of the owners of three-fourths in value.] 

t. 17 G. 3. c. 48. impowers commiſſioners to give rewards 
under 50004, for probable propoſals ſor diſcovering longitude. ] 


(I. 3.) Owner of Ship. 


If there are many owners; the ſhip ſhall be employed by con- (.. 3.) 
lent of the majority. $þo. 13. — * 
And the others, who do not conſent, ſhall have their ſhare of fer : 
the profit. Ibid. | | over-ruley 
Or, by order in the admiralty, the owners who conſent may .- 
give ſecurity, that they will ſatisty him who does not conſent for 
kis mare, if the ſhip periſh, and will render his ſhare, if the ſhip 
urn; whereupon the owner who does not conſent, ſhall have 
& par of the freight. 2 Cu. Ch. 36. (ide Carth. 27.) ide 
er 285. 
Nor ſhall be relieved for it in equity. R. 2 Ca. Ch. 36. 
If there are many part-owners of a ſhip, and the major part 
perees to the voyage, the aſſent of all ſhall be intended, who do 
pot expreſs a diſſent. R. Skin. 230. Adm. Carth. 27. 
If any diſſent, an action upon the cafe lies againſt him for 
be Saga in the lofs of the voyage. . Per Hult, Carth. 27. 
mb. 110. 


You iy, | ” I 80 
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— So it was allowed, that upon ſecurity for the ſhares of 1 | 


leſſer part of the owners, given by recognizance in the admiraly, 
the voyage ſhould proceed. R. Skin. 230. | 
\ But now it is adjudged, that the voyage cannot proceed, but 


a prohibition goes, if there be a ſuit in the admiralty upon ſuch MR 


# recognizance. R. Carth. 27. »The voyage ſhall proceed on thy 
recognizance being given in the admiralty. 1 . 101.5 

*If exorbitant fees be taken by a cuſtom-houſe officer from the 

maſter of a veſſel on his taking out a cocquet and bond purſuant ty 

fe. 13 & 14 Car. 2., c. 11. / 7. though the ſtatute impoſg 

the duty on the maſter perſonally, the owners may recover the 

exceſs in aſſumpſit for money had and received. Coruper 805, 


( * 4 . ) Maſter. 


Vide M:r- | The maſter of a ſhip has the cuſtody and truſt of the {hip an! 
_ . 5, the goods in it. 3 Lev. 38. De Jure M. a0. 


And therefore, he ſhall anſwer for all goods, which are loi | 


by his default; for he has a recompence for the carriage, 0) 
Jure M. 209. Vide Aion upon the Caſe for Negligence, (C. 1.) 
And ſhall be charged for the duty, at any port, for weighagt, 
&c. of the goods, R. 3 Lev. 38. K. 1 Sal. 249. 
If the maſter contract and bind the ſhip to ſuch a value by 
Jaſſent of the owner, he ſhall be bound by the contract of th: 
maſter. 2 Ca. Ch. 238. x 

Otherwiſe, if the contract be without the allowance of the 
owner. Ibid. 

Or, if the maſter makes a deviation, or barratry, whereby tle 
gcods are loſt; tho' the owner allowed the maſter to make 
the contract, he ſhall not mſwer for the deviation. K. 2 (: 
Ch. 239. | | | | 
So, if the maſter buy victuals for the ſhip, and do not pay fo 
them, the owners are reſponſible to the vendor; for the matter i 
but their ſervant. 2 Ver. 643. 


Tho? the owners give the maſter money ſor the victualling, | 


R. 2 Ver. 643. : 

[If maſter orders neceſſaries (as fails, &c,) for rhe ſhip, bo!) 
owner and maſter are liable, unleſs it appears that credit wiv 
given to the owners only, and then they only are liable. Ha 
v. Slayten, T. 10 & 11 G. 2. B. R. H. 376.] 1 Te 
Rep. 108.] 

As where the goods are ordered for a ſhip by the owners, be. 
fore the appointment of the captain, though tome are not del 
vered till afterwards, yet as no perſonal credit is given to the c- 
tain, he is not anſwerable for any of them. 1 Term Rep. 108.* 

The tradeſman furniſhing the goods has alſo a ſpecific lien 
the ſhip. Id. ibid. 

* A promiſe by the captain on behalf of his owners, when tt 
ſhip was taken, to pay monthly wages to one of the ſailors, '1 
order to induce him to become a hoſtage, 'is binding; on the 

owners, though they abandon the ſhip and cargo. 1 Ter 
Rep. 73-* 693 
br” | Te 


NAVIGATION: 
#The owner of a ſhip is not liable beyond the value of the 
ſhip and freight under 7 G. 2. c. 15, / 1. in the caſe of a rob- 
in which one of the mariners is concerned by giving intelli- 
ce, and afterwards ſharing the ſpoil. 1 Term Rep, 18.* 
The maſter of a ſhip has not a lien on the ſhip for ſtores and 
proviſions furniſhed on his credit: Doug. 101,* 


(I. 5.) Mariners. 


Mariners muſt be obedient to the maſter; for if one of them 
creates an open debate, he may be put out of the ſhip upon land, 
and ſhall loſe his goods in the ſhip, and the half of his wages. 
De ure M. 220. | 

If he uſe arms or weapons, the others may apprehend, impri- 
ſon and bring him to juſtice. 

If he conſpire to force the maſter to another port out of his 
voyage, it will be a capital crime, 

They muſt be mutually aiding and aſſiſting to one another 
upon the fea, De Jure M. 220. 

They muſt remain in the ſhip till it be diſcharged, and the 
tackle taken down and ballaſted anew. 

Every one muſt work with his companion during the lading 
and diſcharge of the ſhip. 

And thall not only deliver goods out of his ſhip, but muſt carry 
them for a reaſonable hire to the place upon land where they 
vught to be put, if there are no other carriers, or porters for it. 

By the cuſtom of merchants, mariners are entitled to wages at 
every delivering port. 2 Ver. 728. 

Tho' an agreement be made with them, that they ſhall not de- 
mand wages till a return to the port of London. Mid. 

When the freight Was alſo to be paid; and proviſion was made 
before the voyage begun, that every ſix months, wages ſhould be 
paid for one month, during the voyage. R. 2 Ver. 728. 

But a marinet ſhall loſe his wages from the laſt port, if the 
ſhip or goods are loſt. -1 Sid. 179. 

[Wages in general are due upon the ſhip's arrival at the firſt 
port of deſtination or delivery. And in 3 voyage from England 
to Newfoundland, and thence with fiſh to Spain, Newfoundland is 
not a port of delivery; and if the ſhip is taken between New- 
fundland and Spdin; the mariner loſes his wages. Hlernaman v. 
Bowden, H. 6 G. 3: 3 B. M. 1844.) | 

59 he ſhall loſe his wages, if he rebels, and does not repent in 
due time, and tender amends: De Jure M. 220. 

7 he refuſes aid and aſſiſtance to his companion upon the ſea. 

id, | | 
If he does not help to ſave the goods when the ſhip periſhes, 
If he abſents himſelf when the thip is ready to fail, 


NE ADMITTAS. 
Vide Pleader, (3 I. 3.)— ware Incumbravit, (A.) 
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NECESSITY. 4 
Vide Chancery, (4 O. 4.) —Pleader, (3 M. 20. 30.) 


NE EXEAT REGNO. 
Vide Chancery, (4 B.)—Prerogative, (D. 3, 4.) 


NEGATIVE AND AFFIRMATIVE, 
Vide Pleader, (R. 3.) 


NEGATIVE PREGNANT. 
Vide Mandamus, (D. 5.)—Pleader, (R. 5, 6.) 


NEGLIGENCE. = oY 


Vide Aion upon the Caſe for Negligence, —Plead:r, (2 P. 1, &c.— 
2 e — 2 R.)— etorn, (D. 2.)—P:ſcount, (D. 1.) 


NE INJUSTE VEXES. 
Vide Droit, (I.) 


NE UNQUES ACCOUPLE. 


* 


Vide Pleader, (2 . 10.) 


NE UNQUES EXECUTOR. 
Vide Pleader, (2 D. 7.) 


i 


NE UNQUES SEISIE. " 
ide Pleader, (2 V. 7.) ca 
NEW GAT E. vs 

Vide Impriſenment, (E.) G 

dif 

NEW TRIAL. j | 

Vide Pleader, (R. 17.) + 

NIGH T. 4 

Vide Temps, (E. —F.) * 

. > | 6 
CF NIL DEBET. . 
Ma! 


Vide Pleader, (2 V. 6.— 2 W. 13. 17. 43. 47.) | 


NIL DETINErT. 
7 Pleader, (2 W. 44.—2 X. 3.) 


NIL DICIT. 
Vide Pleader, (E. 42.) 


' NIL HABET IN TENEMENTIS. 
Vide Pleader, (2 W. 48.) 


NOBPILITY. 


8 to names of dignity, and how created, vide Dignity, (A.— 
B. 1, &c.—C. 1, &c.) - Preregative, (D. 31.) 
How the trial ſhall be, whether one be noble, vide Dignity, (D.) 
How a dignity will be forfeited, vid Dignity, (E.) 
\ Privileges of e nobility, as to trials by peers, Cc. Yide Dig- 
nity, (F. 1, & arliament, (L. 16, &c.) 
As to the right, ſtile, coronation and dignity of the king, Vid- 


* to his prerogatives, vide Preregative. 

As to the queen, and the king's children, vide Roy, (F. 1, 
&c.—G.) | 

As to the privy council, and other council of the king, and 
guardian of the kingdom, vide Roy, (E. 2.— l. 1, 2.) 


(A) Puaecedence. 


BY the /t. 31 H. 8. 10. none but the king's children ſhall have 
place on either ſide the throne in parliament, whether the 
king be preſent or abſent. c 

By the common law, the king may give ſuch precedence to his 
counſellors and ſubjects as he pleaſes. 4 I. 361. 

And therefore, by the king's grant, a duke may be placed by 
his patent next to ſuch, and before ſuch a duke. Bid. 

Or, that he be precomes, and ſhall have precedence before all 

earls, R. 4 Inf. 361. 
| By the ff. 31 H. 8, 10. the king's vicegerent in eccleſiaſtical 
cauſes ſhall fit on the right-hand of the parliament-houſe on the 
ſame form with, but above the archbiſhop, then the archbiſhop of 
Canterbury, York, London, Durham, Wincheſter, then the other 
biſhops according to antienty, on the ſame fide and form. 

The archbiſhop of Canterbury precedes, then the archbiſhop of 


biſhop of Winchefter, and afterwards every biſhop of the one 


province or the other, according to his antienty. 4 J. 361, 
The two archbiſhops have precedence of all other nobility in 
parliament, council and commiſſions, except where the lord 


chancellor preſides. Bid. 
A biſhop has precedence of all other barons, not of dukes, 


marquiſes, earls, or viſcounts. Bid. 


NON AGE. 
Vide Enfant, 
\ 13 


Vet, then the biſhop of London, the biſhop of Durham, the 
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NON ASSUMPSIT. 
Vide Aion upon the Caſe upon Aſſumpſit, (H. 5.)—Pleader, (2 D. 
; wh —2 C. 1. 
NON ASSUMPSIT INFRA SEX ANNOs. 
Vide Action upon the Caſe upon Aſumgſit, (H. 6, 7.) 


NON-CLAIM. 
Vide Claim, (B. 1, 2, 3.)—Finte, (K. 1, 2.) 


NON COMPOS MENTIS. 


Vide Capacity, (D. 5.) Chancery, (3 Q.)—Deviſe, (H. 1.)— 
Diſcent, (D. 9. — 5 D. I, bp > (A, 1.) 


NON-CONFORMIST. 
Vide Juſtices of Peace, (B. 20.) 


NON DEMISIT. 
Vid Pleader, (2 W. 48.) 


NON EST FACTUM. 
Vide Pleader, (2 D. 8.—2 V. 7.—2 W. 18.) 


NON INFREGIT CONVENTIONEM, 
Vide Pleader, (2 V. 5.) 


NON/-OBSTANTE. 


Vide Pardim, (G. H.) | 87 

| Au 

NON OMITTAS$, rior 
Vide Retorn, (B. 2, 3.) 15 


NON RESIDENCE, 
Jide Esgliſe, (N. 4.) —Pleader, (2 8. 23.) 5 


NON-S U IT. 
Ide Hppeal, (G. 14. — Euidenc, (A. 5. — Plauder, (X. 1, lt 


NON SUM INFORMATUS. 
Vide Pleader, (E. 42.—J. 1.) 


NON-SUMMONS, 
Vide Abatement, (H. 53.—l. 26.) 


NON-TENURE, 
Vide Abatement, (F. 14.) 


NON- US E R. 
Vide Liberties, (C. 1, 2.) 


— 


— 


NOR RO x. 


IE. +.) 


exerciths vel armarum. Spel. GI. Herald. 
Temp. H. 3. fuerunt in Anglia reger Beraldarum, 


vandi. Spel. imb, 


roy, ille Clarencieux nominatus, Spel. imb. 
ferindudtus. Spel. v. Herald. 


4 Inft. 126. 
Auftralium, norroy rex armorum partium Borealium, 


Herald, | 
(B) The Office. 


riſque nuncii. Spel. v. Herald. 4 Tf. 126. 
ur ducunt, Spel. Herald. 


ſgnia et genealogias, S8pel. v. Herald, 


I 4 


\ 


Garter nulla donatus provincid in primum locum ab H. 0. 


(A) The Antiquity and Diverſity of Þeralds. 


HERE are three kings of arms, who have ſeveral heralds 
under them; Garter, Clarencieux, and Norrey. Vide Courts, 


Herald, off ver incerte radicis, ſed verifmilier derivatio oft a 
Saxon”, Here, exercitus, et. ald, famulus five miniſter, quaſi miniſter 
heraldi, et per- 
Reges toti Anglie duo tantum ab antiquo, unus Auftralinm partium 
et Trentam, alter Boreolium trans Trentam, Spel. Herald. Bic Nor- 


o fuit 2 


R. 3. 1.“ regni primus heraldos incorporavit. Spel, v. Herald, 


| Ph, & M. anno regni 3.“ granted to them a new charter, 
whereby garter rex armorum, 'clarencieux rex armorum partimm 


6 beraldi nfe= 


— 


rires Windſor, York, Chefter, Richmond, Somerſet, Lancaſter, et 
emnes proſecutotes froe perſuivandi armorum ſunt incorporati, Spel, 


M UNUS heraldorum demi eft, quicquid ad nibilitatem 
ſpeAat, et rem honorariam : foris ſunt legati, belli, Pacis feede- 


In eronationibus, nuptiis, exequits, principum congreſibus, pem- 


Curant illuftria ſpectacula, haſtiludia, duella, curant nbilium in- 
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120 22 NOR R Ox. 


(C) The Antiquity of Arms. 


| ＋ H E antiquity of arms and armories is very antient, whichhy 
; the advice of Ariſtotle ſeem to have been given to martial men 
for reward of their ſervice by Alexander the Great, 20 ſcholars by 
the emperor Charles 4th, 

0 The uſage to diſtinguiſh families ſeems to have been introduce! 
4q after the voyage for recovery of the Holy Land temp. R. 1. After 
which, the deſcendants of the chieſs in that voyage uſed the ſame 
coat that was there uſed by their anceſtors, and ſo thoſe becam: 
| hereditary. 1 Sid. 354. 


(D)--The Kight to them. 


x A MAN now has an inheritance and fee ſimple in his arms 

. armories, and ſhield. Co. L. 27. a. 

1 i Which deſcend, in the nature of gavelkind, to all the male iſſue, 
except that the eldeſt bears them without addition, the others ſhall 
give an addition; for additis probat minoritatem. Co. L. 27. a. 140.6, 

And therefore, every ſon is as great a gentleman. as the eldeſt, 

Lit. ſ. 210. vx. 5 ' 

50 the king may grant arms to a man and his heirs male, without 
ſaying, of his body, and he ſhall have a fee. G. L. 27. a. 

N But the iſſue female, if there be a ſon, ſhall not take the arm 

. of the father by deſcent. 

Yet a daughter may bear her father's arms, in a lozenge, 0 

N under a mantle, to ſhew her family. Co. L. 27. a. 

So her huſband may impale, or quarter them, as the caſe re- 

quires. C. L. 27, a. 

4 So a man, with the king's licence, may grant his arms tx 

| another. 4 [n/t, 120, 

| | So he may grant his ſurname with his arms. 4 Inf. 126. 


. 2 


V 
NOT GUILTY. | 
Vide Appeal, (&. 7.) —Pleader, (2 L. 2.—3 M. 11.) 


rr 


NOTARY PUBLICK. 


| * Vide Merchant, (F. 8, &c.) 
3 ern 


The Note and Foot of a Fine, 
Vide Fine, (E. 16.) 


Pꝛomiſſozp Note. 
Vie Merchant, (F. 15, Kc.) 
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NOTICE. 


(A) Notice. 


* H E N notice is neceſſary, or not, vide By Lau, (B. 5.) 
\ Cindition, (G. 9.—L. 8, &c.)—-Diſmes, (I. 2.)—Eſgliſe, 
(N. 11.)—Pleader, (C. 73, &c.—2 8. 7.) 

What ſhall be notice in equity, and of what regard it ſhall be, 


Vide Chancery, (4 C. 1, &c.—4 I. 3, &c. 11.) 
How notice ſhall be given, and to whom, vide Pleader (C. 73» 


&c.) | 
If an obligation be to pay 300 J. at his age of twenty-one, or 
within twenty days after marriage upon notice, which of them 
firſt happens, notice ought to be giyen of the age, as well as of 
the marriage. R. Lat. 158, 

NOVEL DISS EISIN. 


Vide Aſſes (B. I, &c.) 


NULLIUS IN BONIS, 
NULLUM TEMPUS OCCURRIT REGI, 
Vi ide P Sts 86,) 


NUL TIEL PERSON. 
Vide Abatement, (E. 16.) 


NUL TIEL RECORD. 
| Fide Bail, (R. 8.)—Certierari, (A. 1.)—Pleader, (2 W. 13. 38.) 


NUL TIEL VILL, &c 
Vide Abatement, (H. 18, &c.) 


NUNCUPATIVE WILL. 
Vide Deviſe, (C.) 


NUPER OBIIT. 
Vide Aſiſe, (E.) 


NURTURE, 
\ Vide Guardian, (D.) 
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NUSANCE. 1 


Fide Afton upon the Caſe for a Nufance. Chaſe, (R.)= Juſtin 4 
Peace, (B. 24, &c.)—Leet, (L. 12, 13.)—Pleader, (2 N.) 
Preſcription, (F. 2. Proßibitian, (A. 3.) 


O A T H. 5 


Vide Abjuration.— Allegiance, (B. 1, &c.)—Dignity, (F. z.) — 
Engueſt, (D.)— Juflices, (S. 11.) — Fufticer of Peace, (B. 23, 
24.) — Leet, (M. - cer, (K. 7.) Peader, (2 8. 6,)= 


Serement. 


OBLIGATIONS. 
Vide Diſinet, (B. 1.) —Probibition, (G. 11.) 


6 r * * 


OBLIGATION. 
(A) Obligation; What wall be. 


MN obligation is a deed, whereby a man binds himſelf under 
alty to do a thing. 

If he be bound without a penalty it ſhall be called a ſingle bill 
Vide for this poſt, (C.) 

If it be acknowledged before a mayor of the ſtaple, chief juſ- 
tice, &c. it ſhall be called a ſtatute, or recognizance, Vide py, 
(K.)—Statute Staple, | 

In every obligation there muſt be an obligor, an obl'gee, anda 
ſum in which he is bound. Perk. Fait 119. Tel. ig. 

An obligation, as another deed, muſt be ſealed and delivered, 
Vide for this Fait, (A. 1, 2, 3.) 

Muſt be written on paper, or parchment, wide Fait, (A. I.) 

But ir need not to be read to the obligor, or ſubſcribed by him, 
Vide Fait, (B. 1, 2.) | 

There is no need of date, or witneſs, or mention of the ſealing 
&c. Dy. 19. a. R. Dal. 1. Vide Fait, (A. 2.—B. 3, 4.) 

What ſhall be a ſufficient delivery, or not, Vide Fait, (A. 3, 4) 

What ſhall be part of an obligation, vide Fait, (E. 2.) 

By whom, or to whom an obligation may be made, vide Cap 
city. 3 
"By what name an obligor ought to be deſcribed, vide Av El. 6 

B. 1.—E. 3.) 1 
a [Bond to a woman for cohabitation had with her is good 
Turner v. Vaughan, P. 7 G. 3. 2 Will. 339.] 

[A. B. C. D. and E. indicted for perjury by F., agree that 80 
G. ſhould give him a note for 3501. not to appear at the trial, Wi 10 /, 
and that A. B. and H. ſhould give a bond to indemnify C. again | 
the note, the bond is given for an illegal conſideration. Gl 


v. Blantern, P. 7 1 3. 2 Wilf. 341. 347. [A We 


OBLIGATION: 


{A bond given for an illegal conſideration is void at common 
*ab 10170. Did.) 


(B. 1.) By what Wozds it may be. 


a N obligation does not require any preſcribed form of words: 
and therefore if a man by his deed ſay, I ſhall pay you 201. 
at will be a god obligat.on, 2 Roll, 146. 1.37. Per Mian, 
2 Ed, 4. 22. 24. | . 
or, concedo wobis ſaluere. 2. Rol. 146. 1. 40. Per Cuteſiy, 2 


WE. 4. 22. 

n eld and firmly beiind in 20 J. to be gui to the ſame Richard 
WW mbert is good; though thete be no perſon mentioned before to 
Whom he is bound, or to whom eidem can refer. 2 Str. 945.* 
Or, memorandum that I have received of B. 20 l. which ſum ] pro- 
iſe to pay to the ſame B. Ac. 2 Rol. 146. J. 35. R. 22 Ed. 4. 22. 
. Dy. 22. b. R. Cro. El, 729. Mo. 667. Ow. 127. Tel. 23. 

So, I have agreed to pay, tho? it be in the præter-tenſe. R. 1 
0.25» 
| So, F5 vv entinl to pay 10 l. at M. and 101. at Lady-Day. 

N. 3 Leo. 119. 

fande to B. by me 20 | on dema nd, R. 1 V ent. 38. 

Dy. 22. 3. f 
55 every deed, by which a man acknowledges himſelf to be 
Wndebted to another. Dy. 21. a. | 
Or, to have his money in his hands. Bid. 
So, if a deed ſay, I am bound to A. in 100 J. for which payment I 
puthoriſe him to levy the money on the farm of B. It will be a good 
obligation, upon which debt lies, tho he has power to levy it 
ptherwiſe, R. 3 Lev. 223. 

If it ſays, I acknowledge to owe to A. for which payment I bind, 
&c. to B. It is a good obligation to 4. and the laſt words are 
void. Cro. EI. 886. 

So, I appoint A. to take 100 J. out of the firſt money he receives of 
mine, and makes A. his receiver; for every deed, which acknow- 
ledges a debt to another, will be an obligation. Dub. 3 Mod. 
154. 

Ng, So, Ibind myſelf to pay all my brother owes him, with an averment 
that he owed him 40 J. R. Cre. El. 561. 

Or, Ibind myſelf ts ſave A. harmleſs, Se. in 200 J. ſolvend” cn 
requift?, Cro. El. 613. 
fa. So, if an obligation, or words that make a bill obligatory, be 
1 oe in a book and there ſealed, it will be an obligation. R. Cre. 

4.613. 0 | 


= 


0d (B. 2.) What Words are ſufficient, 


hat So, if, by a bill obligatory, A. acknowledges himſelf 7» owe 

al; %% B. 72 be paid ſuch a day, and by the ſame bill binds himſelf 

nt . 20. and does not ſay 20 whom he is bound, it will be good; for 

wy 8 = be intended to him to whom he was indebted. R. 2 Rol. 
148. / 10. ; 


ond So, 
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(B. 3.) 
Tho falſe 
Latin. 


Vide Abate- 
menc,(H.z,) Mo. 645. 


gingen“. R. cont. but afterwards in errby acc“. 2 Rol. 146. l. 1, 


OBLIGATION. 


So, if it Be upon condition, to ſtand to the award of B. ang / 
and if they do not agree, to the umpirage of D. without ſaying, 
what, do not agree; for it ſhall be intended, to make an aw; 
R. Cro. Car. 226. ei 

Sd, if it be upon condition to pay fifty pounds, without ſaying 
of money, yet it is ſufficient ; for it ſhall be intended. R. 1. 64 
151. 1 81 | 
30, if an obligation be, teneri A. in 20 l. ſalvend' dis attory! g 
aſſigi ſuis, omitting A. to whom he is bound. K. Sal. 659. 

-y 75 


So an obligation will be good, tho” barbarous or falſe Latin, 
uſed : as, if a man be bound in /eptuagern?” /ibris, it ſhall be in. 
tended 700 J. tho it be barbarous Latin. R. 2 Rol. 147. l. 


So, if he be bound in guinguegent' or quemquegent libris, fy 


Hob. 119. 2 Gro. 146. 
In triginti libris, for, triginta. R. 2 Rel. 146. J. 45. 

In /exigint” libris, for, ſexagint', R. 2 Kel. 147. J. 10. Hi 
20. 2 Cro. 338. 

Or, „ ſanta, for, ſexaginta, R. 2 Rol. 147. I. 20. Hob, 1g 
2 Oo. 208. 

In ſeptuagent et quinquagint libris, for 750 I. R. 2 Ri. 147 
J. 5. Hob. 116. 10 G. 133. a. Co. EI. 896. 


In ſexingent”, for, ſexcent libris. R. 2 Rel. 147. JI. 15. 205 a 
8. | 
7 trigintata, for, triginta libris; for the ſyllable 2a is ſurpluſage, 3 
R. 2 Rol. 147. 1.20, Hob. 18. R. cont. Tel. 225. K. 2 Cn. iN 
29% . 
: In of libris, for, viginti. 10 Co, 133. 2. 
So, it a man be bound by an Engliſb bill in ſcꝛoteen, for ſev" WM + 
teen pounds. 10 Co. 133. 2 Kal. 147.1. 42. 
Or, threty ponds, for, thirty pounds. R. 2 Co. 607. * 
Or, in /ex triginta, for, 1 iginta et ſex libris. X. Sal. 462. B 
Shin. 310. 5 
In quinginta et duabus libris, for, quinquaginta et duabut. I 
Jen. 366. Vide infra. | 
So, if an obligation be, neverint, &c. me A. tenerie et obligat 
B. in rol. ad quam, fc. obligamus me, &c. it will be good: for tit Gr 
parties and ſum are well, and any words, whereby it may be co 
lected that he binds himſelf, are ſuſhcient. R. Tel. 193. 2 Cn (B, 
251. | 
So, if there be a blank for the chriſtian name of the obligor, . l 
his name be ſubſcribed. R. 2 Cro. 261, f * 
So, if the name be Foaem, without a daſh, for it ſhall be ir 8 
tended J-hannem abbreviated, R. Cro. Car. 417, 418. [ 
So, if the bill be, cognowit ſe debere et indebitat” fore ſumam 20h, 0 
felvere B. Sc. it will be good. R. 2 Vent. 106. | N 
So, where tlie words are not Latin, if the ſenſe or intention m I 
be collected by the condition, or other words of the obligation, 85 
, and ; 
Dy, 
Lat 1 


* : 2s, if a man be bound in 20 nobilis, for, 20 nobles; for 
there is no proper Latin word for noble. 2 Rol. 146. J. 42. 2 


* 20 * 
01 he be bound in act᷑igenta libris, with a condition for payment 


of 40 L. it will be good; for it ſhall be intended for 80 /. R. 
2 Kl. 147. J. 30. 10 G. 133. Ofborn, was oftaginta, and good. 


i Hob. 19. cont. but the condition not there mentioned. Vide 


oft ' (B. 5+) | 0 2 

Or, cageſmo, for, oftoginta libris. R. 2 Rol. 147. J. 27. 
Hib. 75. Mo. 864. ü 8 3 8 

So, if he be bound in ſeptungmaNibris, with a condition for 
payment of 350 J. for it ſhall be intended 700 /. R. 2 Rol. 147. 


1.37. 10 G. 133. 


In quingint' duabus libris, with a condition for payment of 26 /. 
for it ſhall be intended an abbreviation of quinquaginta, R. 
2 Rol. 147. J. 45. Ov. Car. 416. 418. 

In quinquegeſſimis libris, for, quingugaginta. R. 2 Cv. 290. 

In guadrans libris, with a condition to pay 20 J. ſhall be in- 
tended, quadragint', R. Sal. 462. 

So, if it be quadrant, in a bail-bond for appearance ; for the 
ſtatute directs 40/. Semb. 2 Mod, Ca. 342. 


So a ſmall variance between the obligation upon yer and the (8. 4.) 
declaration does not avoid it: as, if the declaration be upon a The' there 
bill, hat he vill pay, Oc. And the bill ſays, - if he pay, Sc. R. — 
3 Lev. 66. | 

If the obligation in the declaration be, 30 D. anno D. 1701. 
and the obligation itſelf upon oyer be 30 D. 1701. R. Sal. G58. 

Or, in ſuch a year of the king, and the obligation omits, anne 
gi. Sal. 658. 


But where words are inſenſible, and the intent of the par- (B. 3) 


x g : 0 7 * But not 
ties cannot be known, the obligation will be void: : ſenſible 


As, if a man be bound in 20 /iverres, it is void; for it does words. | 


not appear whether it was intended /ibris, R. 2 Rol. 146. J. 47. 


Or, 20 litris, or lib it. R. My 109, 

Or, in /exgint librir; for there is no ſuch word, and it does 
not appear what was intended. R. 2 Rel. 147. J. 12. 2 
Cre. 190. 

Or, efigenta libris. 2 Rol. 147. J. 30. Hob. 19. Vide ante, 
(B. 3.) 1 

50, if a man be bound to the ſheriff in quadragent” libris, with 
a condition for appearance; for gent imports centum, and there- 
fore it cannot be taken for 40 J. and the condition being colla- 
teral, does not ſhew the intent. R. 2 Rul. 147. J. 55. 

if he be bound in libris without ſaying, how many. R. Tel. 225. 

Or, in viginti literis. 2 Cro. 203. 603. 

80, if it be terengentate libris. R. 2 Cro. 603. 

In quantoginta libris. R. 2 Lev. 166. 

90, if an obligation be to two in 200 J. folvend” 1001. to one, 
and the ether 100 J. to the other, it will be repugnant and void. 8 
Dy. 350. 4. Acc. per Hob. 172. Dy. 350. 4. in marg. For the 
lat words ſhall be rejected, and the obligation ſtand joint for 2000. 
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(c) Single Bill. 
Single bill is, when a man is bound to another by bill, | 


note, without a penalty. : 
Upon ſuch a ſingle bill, of a diſtant time, intereſt may be u. 
covered in damages. Per Holt, Mod. Ca. 167. 
"Tho? payable upon demand, and no demand proved, where the 
defendant pleads, non eff fatum. Ibid. 


Vide Pęſt, (E.) 
(D) Bill Obligatopp. 


vid Mer. A BILL obligatory is, when he is bound in a penalty, without; 
c. 2 condition; as, if A. acknowledge himſelf indebted 20 J. mi 
; for payment binds himſelf in 401. Cre. Car. 515. 2 Vent. 16 
So, if he acknowledge himſelf debere 20 gudrteria frumenti, &. 
and if he do not pay it at the day, that he fhall loſe 40. D, 
k 24. 2 a ö 
> In an action upon ſuch a bill, the plaintiff cannot declare fx 
the penalty, without an averment, that the ſingle ſum was no 
bo. paid at the day limited for it by the bill. R. Cro. Car. 515. 4 
So, if the bill be for 14 J. folvend” una cum 61, upon account, lt : 
mult declare only for the 14 J. For that which comes after ttt 
folvend' is no part of the bill. R. Cro. El. 537. 


(E) Condition. ] 


— . 
—_—— —— 


r 
BY — 


Pide Title Condition is in the nature of a defeazance, ſubſcribed a 3 
, indorſed, upon the obligation. Vide Defeazence.—— Lai : 
WET YE OY} ST E 


If by the condition of an arbitration bond, the time for u, 
arbitrator's making his award be limited, but afterwards enlargz! AW - 
by conſent, the bond is not forfeited by not performing the aut 
made during the enlarged time. 3 Term Rep. 592. b. n.* 


SERA AG. * wh ch" —_ 
: ER EE an — 


b, | 
b The words of a condition ought to have a reaſonable co 4 
*. ſtruction: and therefore, if it recites, that 5 JI. af a fers 
4 for A. and if the defendant pay intereſt yearly, viz. at Chriſtmas as 
. Midſummer next, and the principal when a ſettlement is made; be 


ought to pay intereſt for the whole time, after Midſummer nen Þ 
till the principal is paid. R. Ray. 420. 

lf the condition be, that a clerk ſhall faithfully ſerve and 2. m. 
count for all money, &cc. to the obligee and his executors ; 5 
does not make the obligor liable for money received by the dd 
in the ſervice of the executors of the obligee who continue the 14 
buſineſs, and retain the clerk in the ſame employment, with de | 
addition of other buſineſs, and an increaſe of ſalary. 1 Ten 
Rep. 287.“ | 
But ſuch a bond is not diſcharged by the obligees taking anothe 
partner into their houſe 5 it is only a ſecurity to the houſe of te 


bligees. id. 291. n.* | 
bs igecs 291. 1 ; 


BEEN Een 
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If the condition be, to pay 2 5. per week till 7 J. paid, and he 
fail to pay the 2 5. the obligatian all be wid; it ſhall be conſtrucd, 
that if he pay 7 /. the obligation ſhall be void, and if he fail to pay 
the 2.5. it thall be in force. R. 1 Lev. 57. R. 2 Med. 285. 

If the condition be, to give an account 2d Nov. or to render bim 
ts priſon upon an actian then commenced ; it ſhall be intended of an 
action commenced 2d Nov. and not of any action that ſhall be 
commenced at any time after during his life. R. 3 Lev. 137. 

But if the words of a condition are inſenſible, the obligation 
will be ſingle 3 as, if it be, 79 pay 2 5. per week, and if default be in 
payment, that the obligation ſhall be void. R. 1 Sid. 105. Ray. 68. 
1 Lev . ' 

If * 3 be, Whereas A. flands indebted in 501. if the 
faid A. do not pay the 50 J. the obligation ſhall be vid. R. Sal. 463. 


IJ Whereas the above bounden A. fhall and will pay, without ſaying, * 
bead, ec. R. 2 Bil. 133. 
9 | If the condition does not mention any ſum. X. 2 Bul. 156, 
* So an obligation will be ſingle, if the condition was impoſſible, 
9 at the making, or againſt law. Vide Condition, (D. 1. 7,8.) 
* Where the condition is to perform a collateral act, damages 
may be recovered beyond the penalty; and therefore in ſuch a 
* caſe, the court will not ſtay proceedings on payment of the money 
„ K into court. 2 Term Rep. 388.“ 
r the 


r) Chen an Obligation will be Jolnt. 


7 many bind themſelves by theſe words, obligamus nos, it will 7idePleader, 
be a joint obligation, and all muſt be joined in an action ( V. 2.) 
thereon, | 

$0, if the words are, chligamus nos et quemlibet naſtrum con- 

funddlim. 3 Leo. 206. Ms, 260, 

If three are bound t eccount for all money received by himſelf, or 

by others by his means or procurement, it will be joint. Hurd. 314. 

90, if an obligation be 7 eue for 20 J. ſolvend” 10 l. to the one, 

and 10 J. to the other, it will be joint, and the laſt words ſhall be 


rejected. Q Dy. 350. Acc. ibm. in marg. et per Heb, 172. 


(8) When Joint, oz Several. 


nen BOT if many bind themſelves by theſe words, obligamus nos et 

utrumque naſlrum, the obligation is joint and ſeveral, and all 
d be ſucd jointly, or each ſeverally. 2 Rol. 148. J. 35. Dy. 
thy 310. . Gut. Dal. 85. 
* — nos vel utrumgue naſtrum, in the disjunctive. 2 Nol. 
e the 148. J. 40. 
h the So, if it be, obligamus nos et guemlibet naſtrum. 2 Rol. 148. 
Zu 33. Dy. 310. 5. Dal. 88. 

So, if two bind themſelves, et alter earum. Dy. 3 10. J. 
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* So a bill obligatory may be ſeveral to many; as, if A. acknoy 


OBLIGATION. 


ledge, that he has received 20/. to the uſe of B. and C. equaly | 5 
to be divided, each has an action for 10 1. For there may be {. 
veral bills to ſeveral perſons in the ſame deed. Dy. 350. a, i 
mag. R. Cro. El. 729. 


(H) Mhen Several only. 


B UT if many execute an obligation, with a condition, 
all money received by himſelf, or by others for him, or by hit pri 
curement, each ſhall be hd or himſelf only. R. Hard. 314, 


(1) Who ate bound by an Obligation. 


(I. 1.) An Executor, or Adminiſtrator. 


AN executor or adminiſtrator is bound by an obligation, tho 
he be not named. 2 Rol. 149. J. 50. Dy. 23. a. Vit 


Covenant, (C. 1.) ü p 
So, the ordinary, if he adminiſters. 2 Rel. 149. /. 55. 1 

: d. 2.) A Survivor. | a 

F 


Where the act to be done ought to be by all jointly, if one 0 
them dies, the ſurvivor ſhall not have advantage of it: as, if . 
indenture tripartite between A. of the firſt, B. of the ſecond, and 
C. of the third part, it be agreed, that A. ſhall find diet, Sc. 
B. and C. his wife, and if A. B. and C. diſlike to live together, 4, 


ſhall permit B. and C. to have fuch land: If B. die and C. will not 


live with A. ſhe ſhall not have the land, for the power to diſlive WW... 
does not ſurvive. R. Lat. 102. 


(K.) When a Bond ſhall be preſumed to have been diſcharged. 


The circumſtance of 20 e elapſed without any de- 
mand made is of itſelf a preſ mption that a bond has been {i 
tisfied. 1 Term Rep. 270. u 

But ſatisfaction may be preſumed within a leſs period, if ans 
evidence be given in aid of the preſumption ; as if an account 
between the parties has been ſettled in the intermediate time; 
without any notice having been taken of ſuch a demand, Id. i5:.” WF... 

*Yet length of time is no legal bar; it is only a ground cn 
which the jury may preſume ſatisfaction. Id. ibid.“ 


(K) Recogntzance. 


A 8 4 a recognizance by the f. 23 H. 8. Vide Statute St, 
(B) 
By the common law, the chancellor, the chief juſtices, and 
Juſtices itinerant, have power to take r:cognizances, 
0, 
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go, every judge of the realm. Yau. 10g. 


all And this he may do in any part of England, in term or out of 
0 term. Bro. Recognizance 20. Hob. 195. Wau. 103. 
a go the king may give authority to any by commiſſion to take a 


recognizance of ſuch a one, and return it into Chancery, F. NM. B. 
267. A. And upon ſuch a recognizance returned, execution ſhall 
be lued in chancery, as upon another recognizance there. 
5, if a ſuit be depending in a county court between A and B. 
W by writ or by plaint, the ſheriff may take a recognizance of the 
one or the other. F. N. B. 133. A. 
go the ſheriff ſhall take a recognizance under 40 3. tho' no ſuit 
be there depending. FV. N. B. 133. 
Axccognizance in chancery ſhall be inrolled. 
And if the time be elapſed, and it be aſterwards inrolled by 
W {cial order, it ſhall have relation to the date. 2 Yer. 234. 
Tho' a judgment, Cc. intervene, Bid. 
But a recognizance 1s not uſually allowed to be inrolled, after 
the time elapſed, but with caution, that it ſhall not prejudice 
purchaſer. 2 Ver. 751. 

And if it be not inrolled, it ſhall be taken or paid, only as a 
obligation, or a ſpecialty. R. 2 Ver. 750. 

If a recognizance before a ſheriff be not paid, there ſhall be a 
writ to the ſheriff, that he, by a /evari facias, levy the money, 
F. N. B. 133» B. ü 


pre- 


ich 


of If the ſheriff does not do it, there ſhall be an alias, pluriet, and 
by attachment againſt him. bid. | 
and So the ſheriff may levy by difringas, upon which alſo lies an 
fo is, plurier, and attachment. Bid. 
A And the ſheriff may ſell the goods levied. Bid. 
n But if the recognizor plead payment, or deny the recogni 
like zance, the ſheriff cannot make execution. bid. ” 
F Pleadings concerning Obligations. 
Vide Pleader, (2 G. 12.— 2 W. 9. 16, &c. 46.) 
e. 
- Relief in Equity concerning Obligations. 
an Vide Chancery, (4 D. 1, Kc.) 
unt 
ne; O BST RU CT ION. 
9 : 
- Wide Mien upon the Caſe for a Diſturbance, (A: 2.)—Chimin, (C. 5, 
.&c.—D. 8.) | 


OBVENTIONS, 
Vide Diſines, (B. 1.)—Prohibition, (G. 11.) 


OCCUPANT. 
Vide Chancery, — Eſlates, (F. 1, 2.) 
Vol. V. K 
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Vide Impriſonment, (L. 3.) 


o NICE. 


Vide Action upon the Caſe for d Deceipt, (A. 6.) Action up Hl 
Caſe fer a Diflurbance, (A. 5. — Action upon the Caſe for Mgl. 
gence, (A. 2.) — Condition, (5. 1, 2. — Franchiſes, (F. 30, &, 
—Leet, (L. II.) Lenden, (K. 1, &c.—L. 4.)—Officer, je 
Totum.— Parliament, (L. 29, &c. 33. 37.) —Pleader, (2 P. 1, 
—2 W. 25. 27.)—Preregative, (D. 67, &c. 83, 84. 89.) — 

Privilege, (B.) Prohibition, (F. 4.—G. 4.) 


OFFICER, 


(A. 1.) Officer ; how created. 


T HE king is the fountain of all power and authority, and hy 
his prerogative has the nomination of all officers originalj, 
Vide Prerogative, (D. 37.) | ; 

The king cannot create an officer without the words, canin. 
mus, ſuch an one in ſuch an office, &c. for the words conceſſinu, 
the office to him, without the other, are not ſufficient. 2 Rl. 15:, 
l. 40. Hard. 351. 356. x 

He cannot grant ancient offices in other manner or form than 
was uſual, if the form be not altered by parliament : as, creatin 
by writ, where before it was by patent. 4 IH. 75. 

Or, for life, where always before it was granted at will only 
4 Inſt. 87. 

The grant of an office, una cum feodis pertinen', does not grat 
any fees, if it be not an office by preſcription. Fon. 281. 

He cannot grant an office to a biſhop for his life, to his ſuc 
ceflors for ever; for he takes the office in his natural, and ne: 
in his politick capacity; and therefore the grant over to his ſuc 
ceſſors is void. R. Ms. 809. 

But in a grant of the maſterſhip of an hoſpital, c. words « 
nomination are ſuſhcient ; for he thall be in by the conſtitution 
upon the foundation. g R. Ca. Ch. 215. $4 

So, in a grant of a new office, the gift of a fee, caſual or u. 
nual, is not neceſſary. Cont. 27 H. 8. 28. R. acc. Mo. 809.- 
Acc. for he ſhall have a quantum meruit for his labour, Hari, 
351. 356. ; 

So a grant of a relative oflice, as parker, houſe-keeper, &. i 
ſufficient by the word conceſſimus. Hard. 356. 


(A. 2.) Without Brocage or Affection. 


By the /. 12 R. 2. 2. the chancellor, treaſurer, privy { 


lord ſteward, chamberlain, cleri of the rolls, juſtices of * one 
nch 


OFFICER, 
bench and the other, and barons of the exchequer, Cc. ſhall be 


ſworn, not to make juſtices of peace, ſheriff, &c. or other officer 
ar miniſter of the king, for any gift, favour, or affection. 

And none who purſues by himſelf, or other, privily or openly, 
to be put in any oflice, ſhall be put therein, or in any other, but 
they ſhall make all ſuch ofkcers of the beſt and moſt ſufficient. 

This ſtatute is worthy to be put in execution. G. L. 342. a. 


(B) Gzant of an Office. 
(B. 1.) To whom it may be made, 
PHE grant of an office generally may be made to any perſon 


whom the king pleaſes ; for the king has an intereſt in his 
ſubject, and a right to his ſervice, 1 Sal. 168. 
And therefore, an information lies againſt him, who refuſes an 
office, being duly elected. 
And he thall not be excuſed, for his negle& to qualify him- 
ſelf according to law. R. 1 Sal. 168. 


80 the grant of an office of government, which may be exer- 
riſed by a ſubſtitute or deputy, to a woman will be good: as, a 
woman may be made regent of the _— Cal. 201. 

So an ofhce of inheritance may deſcend to a woman, and by 
conſequence may be granted to her; as, the office of marſhal of 
Engiand. Cal. 201. | 

So a woman may be a gaoler. 2 1»ft. 382. 

A commiſſioner of the ſewers. Cal. 202. 

So ſhe may have the cuſtody of a caſtle. R. 2 Cro. 18. 

So the may be a foreſter, who ſhall make a deputy to attend the 
Eyre, and he ſhall be there ſworn. 4 Int. 311. 

[A woman may be ſexton of a pariſh, and may vote in the 
election of one, Olive v. Ingram, T. 12 G. 2. Str. 1114.] 

80, a woman may be appointed an overſeer of the poor. 2 


Term. Rep. 395.“ 


So a miniſterial office may be granted to an infant, exercend” 
fer ſe vel deputat” ſuum. R. 2 Rol. 15 5. J. 10. 

As, the office of regiſter of a biſhop, granted to A. exercend” 
per ſe vel deputat” ſuum after the death of B. will be good, whether 
4. be of full age at the death of B. or an infant. R. 2 Rol. 153. 
. 10. 20. Jon. 311. Cro. Car. 280. 556. 6 

So, the ſteward of a court baron. Cont. G. L. 3. b. R. Cro. 
Car. 556. Vide Copyhold, (R. 5.) 

So, the cuſtody of a gaol. 2 It. 382. 


© 50a miniſterial office may be granted to two or more: as the 


IJT 


(B. 2.) 
Tos wo- 
Man. 


(B. 3.) 
To an in- 
fant. 


(B. 4.) 


oſhice to be clerk of the crown in B. R. or chancery. 11 Co. 3. 3. Te teveral, 


2 Kl. 15 2. l. 50. Vide 4 Mod. 17. 
Steward of a court baron. 2 Jon. 127. Vide Caybold, (R. 5.) 
K 2 a 


Aer 
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Ciuflos brevium. Sho. 289.—Cont. Dy. 149. ö. 

So, an oſſice eſtabliſhed by act of parliament, tho? it be in part 
udicial : as, auditor of the court of wards, R. 11 C. 3. 2 Rd, 
15 2. J. ult. Adm. 4 Mod. 17. f 

So, chancellor of a biſhop, where it is warranted by uſage. 
R. 4 Mod. 18. Sho. 289. Sal. 465. 

8o a corody certain may be granted to two. Dy. 149. 6. 

90 a grant to two, to be one of the auditors, or a clerk of the 
crown, Sc. will be good; for they are but one officer, tho' tuo 
perſons. KR. 11 C. 3. 

If a grant be to two, without ſaying, and to the ſurvivor, if one 
die, the ſurvivor ſhall not have it. Sal. 465. R. 11 G. 3.6, 

But a judicial office, eſtabliſſied at common law, cannot be 
granted to two or more : as, the office of chicf juſtice, or other 

judge. 4 Mad. 17. 2 Rel. 15 2. l. 47. | 
Nor, the oflice of admiral, for it is judicial. 4 Int. 146. 

Nor, the oſſice of prothonotary. 2 Rel. 15 2. J. 45. in C. J. 
for it is not warranted by uſage; but the office of prothonotary 
in B. R. may be in two perſons. Per Heli, Sbo. 289. ; 

Nor, a corody uncertain. Dy. 149. 6. 

If the king grants an office to two and the ſurvivor, and after- 
wards grants to A. when the office vacare contigerit ; the grant 
thall not take effect, tho' it may be granted in reverſion, till both 

die, &c. for during the life of either, the office is not cutirely wa- 
cant. 11 C. 4. b. 


(B. 5.3 To whom not. 


(8. 8.) But an office, which concerns the adminiſtration or execution 
e e of juſtice, the king's revenue, the public good, the intereſt or 
ns. ſafety of the ſubject, if it be granted by the king, or a common 

perſon, to him, who has not knowledge to execute it, it will be 
void. 2 Kol. 153. I. 30. Co. L. 3. b. 2 Aud. 119. 
And the court may refuſe his admittance, if he does not make 


a ſufficient deputy. Hard. 130. 


ck. 8.) So the grant of an office to one, who has another office incom- 
Or has an patible, is not good ; for the firſt office will thereby be void. Dang. 
— 392. (383.) 1. As, if a foreſter by a patent for life, be made juſtice 
What ch. Ii in eyre of the ſame foreſt, pro hac vice, the office cf foreſter will 
de ſuch. be void; for it is incompatible, being ſubject to correction by the 
juſtices in-/yre. 4 1. 310. 1 
So, if the warden of a foreſt be made juſtice in Eyre, Did. 
Or the {teward, or juſtice of the foreſt be made juſtice in Eyre, 
Iid. 
If a juſtice of C. B. be made a juſlice of B. R. Dy. 159. Cri. 
Car. 127, 8. | 
If the remewbrancer of the g/xcheguer be made a baron of the 
exchequer, the firlt office becomes void. Dy. 199. 6. 
So, if a town clerk be made alderman, Dy. 332, Bl. in mary- 
ide fi, lk. 5.) Vs Frakes, (b. 27.) 0 
7 ir 


Jl 
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Or, mayor. Semb. 1 Sid. 305. 

*Or if a purat be elected town clerk. 2 Term Rep. 81.9 

So, if a foreſter, keeper of a walk, or other inferior officer, in | 
a foreſt accept of being verderor. R. For. 295. 

So a juſtice of B. R. or C. B. cannot take another office, or 
fee, except of the king. 4 Int. 100. 

So the chief juſtice of C. B. cannot be prothonotary, or clerk 
of the papers in the ſame court. 1 Sid. 305. 

A biſhop cannot have a benefice by commendpm in his own dio- 
ceſe ; for he cannot viſit himſelf, hid. { 

But the chief juſtice of C. B. being made keeper of the great 
ſeal continues chief juſtice, Cro. Car. Goo, 1 Sid. 338. REED. 

So a juſtice of C. B. may be chief baron of the exchequer. 1 
H. 7. 10. 6. 

80, by a cuſtom, the ſame perſon be a judge, and an officer to 
execute proceſs, for he acts in different reſpects : as, where bai- 
lifs, or mayor and bailifts are judges in the court of a borough, 
they may alſo be officers to execute the proceſs of the ſame court. 
R. Gro. Car. 138. fon. 193. 

The bailiff of a manor may be ſteward of the ſame manor. 
2 Cre. 178. | 

A mayor, who is judge of the court, may alfo be the gaoler, 
who has the cuſtody of the priſoners committed by the ſame count, 


R. Cro. El. 76. J 


(B. 7. For what Fſtate it ſhall be granted. 


The king may grant an office, which relates to the execution of 1 


juſtice in fee: as, the office of ſheriff. 9 Co. 97. 6. 

Or, the office of the cuſtody of a gaol. Bid. 

So an office may be granted to ene and his heirs male of his, (B. 8.) 
body: as, a grant of the office of chamberlain of the exchequer, mw 


II Ed. 4» I, d. 


So an office, that concerns the adminiſtration of juſtice, may „(B. 9.) 
be granted to one for his life. 9 G. 97. 6. 2 
So it may be aſſigned to truilees in truſt for the aſſignor for 


his life. Dub. 3 Mad. 145. | 


So, by an addreſs to the king by the parliament, it was de- (RN. 10.) 


fired, that the office of judges ſhould be granted guamdiu ſe bene == Y 


zaſerint. 3 Ruſh. 336. rit. [4Vide 
f - the f. 1 Gee, 
3. 23« whereby the commiſſions of judges are continued, notwithſtanding the demiſe ot « \. Kuige þ 


So an office, that concerns the adminiſtration or execution of (B. 71.) 

juſtice, may be granted at will. 9 C. 97. 3 Mud. 149. Ar with, 
If it be granted durante bene placito, it ſhall not be determined at 

the will of the party, but only at the will of the king; and therefore, 

the party may ſurrender, and if forfeited, it ſhall be found by in- 

quiſition, and till a ſurrender, or forſeiture, he continues otücer. 

R, Sal. 466. 
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(B. 12.) 
For years. 


(B. 13.) 
When in 


reveiſion. 


(B. 14.) 
When not. 


court is required. Hard. 48, 9. 
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But an office, to which a truſt is annexed, or which concerns the 
adminiſtration of juſtice, cannot be granted for years; for then i 
would go to the executor, or adminiſtrator, or ordinary, and might 
be ſeiſed, upon outlawry, Sc. R. 9 Co. 97. 

And therefore, a grant of the ofhice of marſhal of B. . 
for years will be void. R. 9 Co. 97. R. Cro. Car. 587. In. 
463. ä 
Or, a grant of the office of chirographer, cs brevium, ot 
king's ſilver. 9 Co. 97. 5. 

So, a grant of the office of clerk of the crown. Vid. 

And of clerk of the pipe, remembrancer, &c. in _ excheguer, 
Bid. 

Yet an office which does nit concern juſtice, may be granteq 
for years: as, the office of garbler of ſpices granted by the mayo 
and commonalty of London, purſuant to the „. 1 (2d) Fac, 19. 
R. Hard, 48. 

The office of aulnage, priſage, &c. for no attendance upon: 


The oſſice of policies of inſurance. 1 Yer, 12. X. Hari, 
hu. > + A 

The office of king's printer. Hard. 352. 

So, the office of poſt-maſter. bid, 


A miniſterial oſice may be granted in reverſion. 11 C. g. 4 
„„ | 
As, the ofhce of regiſter of a biſhop. R. 2 Rel. 154. J. 20. R. 


Fon, 264. Gro, Car. 259. 279. " pay 371. 

Steward of a court baron. 2 245. 

The oſſice of commiſlary or official to a biſhop, where the grant 
in reverſion is warranted by uſage. R. Fon. 264. Cro. Car. 259. 
R. J Mod. 17. Vide Ejlates, (G. 5.) 

So, by cuſtom and uſage, a judicial oſſice may be granted in 
reverſion. Hard. 357. N 


But a judicial office cannot be granted in reverſion. 11 C. 


4. Os | 
Nor an office partly judicial, and partly miniſteria? 20 
the olhice of auditor of the court of wards, XR. 11 C. 


4. 6. 
Or, the maſter, ſurveyor or attorney of the court of wards 


II C. 4 As 


Steward of a court leet, R. 2 Let. 245. Acc. I. * 
80. b. | | nc 
So the reverſion of an office cannot be granted, by the | 
name of a reverſion; for there is no reverſion in it. CG" he 
Car. 279. : | 
So the office of regiſter ſhall not be granted in reverſion, * 
where the uſage does not warrant it. Jen. 311. Cre. Gn 27 
259+ 279. 
So, if an office be granted in reverſion, the grantee, 1p0! a 


the death or forfciture of the former officer, mult diſcharge l 


dutr 
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duty at his peril, without notice given to him of the vacancy. 
I Sid. 81. 


(C) Who may aſlign his Office. 


N office in fee granted by a ſubject generally, may be aſſigned, 


A Semb. 9 G. 48. 5. Fon. 113. Hard. 425. 
Tho? it be an office of truſt; for heir includes gut. 


mM. 113g 


So it may be ſettled and confined to the heir male of the body 
of the grantee, Jen. 114. 


Or granted by him to A. and B. to be regranted to himſelf and 


the heirs males of his body. Did. 
Or a covenant may be, to ſtand ſeiſed of it to the uſe of another, 


Jon, 118, Comb. 96. 3 Mod. 145. 
So an office granted to one and his aſſigns may be aſſigned. 


Hab. 170. Fon. 113. | 

And the office of a teller in the excheqer may be granted to a 
man and his aſſigns. 1 Ver. 12. Hard. 425. 

But an office of truſt cannot be aſſigned, without the aſſent of 
him who granted the ofhce. 77. 121. R. 11 Ed 4. 1. 

Or, if the patent does not mention deputy, or aſſigns. For. 113. 
11 Ed. 4.1. 

Tho! it be granted in fee. For. 121. Hard. 426. 

As if the marſhal of B. R. in fee aſſigns his office without aſſent 


of the court. Dub. 3 Med. 151. 

So the office of carver, granted to A. and his heirs, cannot be 
aſſigned to another; for it is an oſſice of truſt and confidence, 
Jon. 121. 


Nor the office of foreſter. 4 I». 315. 


(D) Deputy. 
(D. 1.) Who may make one. 
E VERY officer, who may aſſign his office to another, may 


make a deputy: for cui licet quad eft majus, quad minus eft magis 
liert. 9 . 48 5. 

And therefore, every officer in fee may make a deputy 
Bid. 

So he, who holds in fee by a perſonal ſervice, may make a deputy: 
for the eſtate may deſcend to a woman, infant, c. who may be 
capable to do it in perſon. 2 Inſt. 34. 

So where nothing is required in an officer but ſuper-intendency, 
he may make a deputy. 3 Med. 150. | 

And therefore, a conſtable may make a deputy ; for he is not 
2Judicial officer, R. 1 Rel. 591. A. Mo. 845. 3 Bul. 78. 1 Kl. 
271. Per 2 J. 1 Lev 233. | 

So a woman foreſter in fee may make a deputy in the eyre, wl:o 


hall be ſworn, 4 /. 311. 
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be executed by him in perſon, cannot make a deputy, 3 
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So every miniſterial officer may make a deputy: as, a chamber. 
lain, or alderman. 1 Rel. 274. | 

An auditor in the excheguer. 4 Inſt. 106, 

An eſcheator, ſlicriſf, Sc. 1 Rel. 274. 4 ift. 220. 

A dean. 1 Kol. 274. 

A pariſh clerk. Dub. F,g. 273. 

So, if an office of labour of ſmall regard be granted to 
a peer, he in reſpect of the dignity of his perſon may make 
a deputy: as, if a peer be made ſteward of a court baron, parker, 
&c. 9 G. 49. : 

[If parceners cannot agree in nominating a deputy or clerk, 
chancery will direct them to draw lots who ſhall nominate fir. 
Seymour v. Bennet, M. 1742. 2 Atkyns 482.] 


Vide pojl. (D. 2.) | 


* 


(D. 2.) Who not. 


But a judicial officer cannot make a deputy: as, lord chancellor, 
4 Lit. 88. | 

A juſtice of the one bench or the other, 

A juſtice in eyre, till authorized by ſtatute. 1 Nel. 274. 

High fteward of the realm; for he is a judge upon the trial ct 


peers. 4 Inf. 59. in marg. 
So a miniſterial officer, where the office is granted to 


Med. 1 50. 


Nor, if it imports a truſt or confidence in the perſon : as, to 
be ſquire to the king's body, if a deputy is not allowed by his 
patent. 11 Ed. 4. 1. 

Yet if a judicial office be granted tenend' per fe wel pi 
tatum, he may make a deputy: as, the recorder of Londin. 
1 Lev. 76. 


So the recorder in ſeveral other cities and boroughs, Bid. 


Steward of the borough court in Szuthwarkt, Ibid. cl 
So ſteward of the palace court. Cont, per 2 J. but by the eth Wh 
acc. Did. C 
So, where antient uſage allows a deputy, a judicial of. 
cer may make one as, conſtable, and carl marſlial. 47% ” 


126. 128. 
(D. 3.) Power of a Deputy. 


A deputy has power to do every act which his principal migit 
do. R. 1 Sal. gs. 

And he cannot be reſtrained to ſome particulars of his office; 
ſor that would be repugnant to his being deputy. 1 Sal. 95. 

So a deputy may depute another to do a particular act in his 


office. 1 Sal, 96. 
But a deputy cannot make a deputy ; for that imports an aſſign- 


ment of all his authority, which is not aſſignable, 1 So. 90. 
39 H. 6. 33 4, 1 
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[1f a deputy covenants to execute the office for certain fees, and 
to account for the reſt, and new duty and new fees are afterwards 
added by ſtatute, the deputy ſhall account for the new fees. Per 
Hardwicke C. J. and Eyre C. J. Bulſi rode v. Gilbeurne, H. ꝙ G. 2. 


Sir. 1027.] 
(D. 4.) How his Act affeRts his Principal. 


An oſſicer, generally, ſhall anſwer for his deputy. 2 Inſt. 
466. | 
So, generally, an act of the deputy without the aſſent of his ſu- 
perior, will not be a forfeiture of the othce: as, an act of an under- 
ſueriff or under-bailiff is not a forfeiture of the oſlice of ſheriff or 


bailiff in fee. 2 /. 190. 
(D. 5.) How a Deputy ought to act. 


A deputy, regularly, ought to act in his office in the name of 
his principal. 1 Sa/. 96. | 

As, an under-ſheriff does all acts in the name of the ſhe- 
rift, Did. 

And all his acts are in right of his principal, and as his ſervant. 
11 Ed. 4. 1. 6. 

But an act by a deputy in his own name will be good, except 
in ſpecial cafes. 1 Sal. 96. s 


(E) Officers of State. 
7 FFICERS are publick, or private. 


Publick are, officers of ſtate, officers of juſtice, or officers of 
the king's houſhold. | 
As to the chancellor, maſter of the rolls, and other officers in 
chancery, Vide Chancery, (B. 1, &c.) 
As to the judges and officers in B. R. C. B. and excheguer. Vide 


| Courts (B. 4.—C. 2, &c.— D. 8, &c.) 


As to juſtices of aſſiſe, vide A/rze, (B. 21, &c.) 

As to juſtices in eyre, cer and ſerminer, gaol- delivery, Cc. Vide 
Jaliices, (E. 1, &c.—F.—G. 1, &c.—II.) 

As to juſtices of peace, vide title Juſtice of Peace. 

As to ſheriff, vide Viſcount, 


(E. 1.) High Treaſurer. 


A prime officer of ſtate is the high treaſurer, vide Jurte, 
(D. 8.) | 

The chief juſticier had the manggement of the king's treaſure, 
as it ſeems temp. . 1 & 2. Mad} 54. 

Temp, Steph, & H. 2. C.. he? was a diſtin officer, 
Mad. 54. | 
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(E. 4.) 
The anti- 
quity, and 
authority of 
bis office, 
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(LE. 2) High Conſtable, 


The office of high conſfable was hereditary at firſt, Sp, G/z/, 184, 
Mad. 27. 

So, formerly, there was a high conſtable by tenure. 

nd if a manor held by ſuch ſervice deſcended to coheirs, 

the and of the eldeſt, or if none of the women was married, 
a deputy might ofliciate, ſuch as ſthou'd be approved by the king, 
Sp. Gl. 184. 

The oſſice of conſtable was eminent in war and peace. Sp. C. 
185. Mad. 27. | 

So it may be granted for ſpecial cauſe Jdc vice, as it was 7 Car, 


—2 _—_ 112. 

But by the ff. 13 R. 2. ff. 1. c. 2. upon complaint, that the 
court of the conſtable and marſhal had incroached to itſelf con. 
tracts, covenants, treſpaſſes, debts, detinues, and other actions, &. 
it is declared, that the conuſance of contracts, touching deeds of 
arms, or war out of the realm or within, which cannot be deter. 
mined by common law, with other uſages to thoſe matters pertain- 
ing which other conſtables have uſed, belong vo the conſtable, 
Vide Courts, (E. 1, &c.) | 


(E. 3.) Marſhal. 


Many of the king's officers are called marſhals. Mad. 29. 

The principal is mareſchallus regis vel mareſchallus Anglia, called 
earl Marjhal. Mad. 30. | 

And this office was granted for life, in tail, or in fee. 4 Inf 
128, 

Was exerciſed in war in the army, in peace within the king's 
court. Mad. 33. 

In the king's court, he provides for the ſecurity of the king, for 
the diſtribution of the apartments, for the order and peace of the 
houſe, and for the determination of controverſies there. Mad. 33. 
Vide Courts, (E. 1, &c.) 


The marſhal of B. R. was his deputy, and derived from him. 


Mad. 33. Sal. 439. 602. | 
So his office cannot be granted, reſerving the place of chamber- 


lain of the priſon of B. R. for it is incident, R. Sal. 439. 


(E. 4.) High Steward, 


The high ſteward was an office at the time of the conqueſt, or 
before, of great authority. 4 Inf. 58. Mad. 34. 

The office was hereditary from the time of the conqueror til 
H. of Bolingbrook ſon of J. of Gaunt I. of Lancaſter; for tent. 
. 2. and H. 1. it was enjoyed by Hugh Grantſemene!, who held 
the barony of Hinkly by this office, and by the marriage of m_ 


OFFICER. 


his daughter and heir to Bellamont earl of Leicefter, came to the 
earls of Leiceſter, till it was forfeited temp. H. 3. by the attainder 
of Simen Montfort earl of Leicefler, who As. 50 of his reign granted 
it to Edmund his ſecond fon, from whom it deſcended to H. of 
Belingbryot, who was the laſt that had inheritance in the office, 
4 Inſt. 58. Mad. 35. 

The authority of high ſteward was to ſurvey and rule {6 rege 
tetum regnum et omnes miniftros legum tempore pacis et guerre, Sc. 


4 Inft. 59- | 
And therefore, ſince the time of Hen. of B. it hath been granted 


only hac uicc. 4 Inſt. 59. 


Since the time of H. 4. he hath never been appointed 
but c vice for the trial of a peer. 4 I. 49. ide Dignity, 


F. 1, 2.) | : 
| And then his authority is confined to the particular indictment. 


. f 

If the chancellor is a peer, he is uſually appointed high 
ſteward. 

Or the lord treaſurer. M. 620. 

Or any other lord may be appointed. 

And he ſhall be appointed by patent, de vice, ad audiend, et 
terminand, the high treaſon, &. for which ſuch an one is indicted, 
fr, Mo. 620. 

And tho? he does not take any oath, he muſt proceed according 
do the laws and cuſtoms of the realm. 4 l. 59, 60. 

After the trial the high ſteward cannot adjourn, but muſt 
diſſolve his commiſſion. R. Ms. 622. | 

Yet it was adjourned temp. H. 8. to the next day and 
then diſſolved. . 622. and R. that it might. Kelg, 57. 
3 Inft. 31. | 

So after trial the high ſteward, if execution be not done, by his 
precept, may direct execution. 3 1. 31. 

And after all the ſervice is performed, his commiſſion 
ſhall be diſſolved by his breaking the white rod over his 
head. Bid. 

[The court of the high-ſteward, and the court of the king in 
parliament, are different.] 

In the firſt, by the commiſſion, (which is but in the nature 
of a commiſſion of oper and termmner) the ſole right of judicatme 
is veſted in the high ſteward, and refideth in his perſon, and 
without the commiſſion no ſtep can be taken in order to the trial; 
and when his commiſſion is diſſolved (which he declares by 
breaking his ſtaff) the court no longer exits : he alone is judge 
of law and practice; the peers triers, mere judges of fact, are 
ſummoned by precept from him to appear before him on the day 
8 by him for the trial. E. Ferrer's eaſe, 1760. ['sler 
138. 

(For the court of the king in parliament, vide Parliament, 
41. 16.) 
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(E. 5.) 
Upon the 
trial of a 
Peer. 
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(E. 6.) 


Upon claims 
At 4 COrONa- 


tion. 


el. 


So uſually upon every coronation, he has a commiſſion hs 
vice to hear and determiue all claims of ſervices to be done at tx 
* coronation. 4 rfl. 59. 


(E. 7.) High Chamberlain, 


The office of high chamberlain, or magiſira cameraria, was 1h 
hereditary, and by H. 1. granted to Alb. de Ver and his heirs, 2 
now to the earl of Lindſey. Mad. 38. 

And therefore, the oſſice ſhall deſcend to his heir general, ant 
not to the heir male. R. For. 130. 

Tho' it was covenanted 4 £/iz. that I. earl of Oxford ſhoull 
ſtand ſeiſed of the office to himſelf for life, and afterwards to the 
uſe of his fon and the heirs males of his body. Jon. 110. | 


(E. 8.) Secretary of State. 


By the ff. 31 H. 8. 10. a ſecretary of ſtate, being à bar, 
ſhall take place of all other barons in parliament, not having am 
fuperior office. | 

And, if no biron or peer, he ſhall fit on the uppermoſt part ei 
the ſacks in the midft of the houſe. 

If the ſecretary be a biſhop, he ſha'l have precedence of al 
the biſhops, except the archbiſhops. 4 I. 362. 

But the ſecretary being a viſcount, earl, duke, &c. ſhall not 
have precedence of others of the ſame degree. bid. 

A ſecretary of ſtate ratione officii, has authority to commit any, 
accuſed of treaſon or other crime againſt the ſtate, R. 1 $, 
347. 5 Mod. 84. Adm. 2 Le. 175. 1 Les. 71. 

[Has not power to grant general warrant to apprehend the au- 

thors, printers and publiſhers of a libel, Huckle v. Money, A. 
4 G. 3. 2 Will. 105. Money v. Leach, in Error in B. R. A 
6 G. 3. 3 B. M. 1742.] 

[Nor a warrant to enter the houſe of a perſon by name, au- 

thor of a libel, to ſeize his papers, and detain him and them, 


 Beardmore v. Carrington, P. 4 C. 3. 2 Will. 244.] 


[ Note, This warrant, which was not only to apprehend Bears. 
mort, the author of a ſeditious libel, but alſo to ſeize his 
books and papers, was called illegal in the groſs; but had it 
been only to apprehend the perſon, Q. ] 


[He has no power to grant warrant to ſearch for, and e 
man's papers, in the. firſt inſtance, on information of his being 
the author of a libel. Entick v Carrington, M. 6 G. 3. 


2 Will. 275+] | 
[He is not a conſervator or juſtice of the peace, quaſi ſecretary, 


within 24 G. 2. c. 44 Jbid.] | 
[He hath power to commit for treaſon, and ſeditious libelzy 


but (per Pratt, C. J.) not for {ſmaller crimes, Aid. 
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(E. 9.) Preſident of the Council, and Privy Councillors. 
x Vide Roy, (E. 2, &c.) 


(F) Officers of the Houſehold. 


N the king's hoyſe are many officers : as, ſteward, treaſurer, 
] chamberlain, maſter-comptroller, cofferer, c. 4 Inft. 131. 
/ 


(G) Cozoner. 


* E coroner is an antient officer of the crown, who ſhall 
hold pleas of things concerning the crown, 2 Inft. 31. 
4 Inft. 271. 

And ſhall be, of the county at large, or of a particular juriſ- 
diction; as of the verge, where by the common law the coroner 
of the county does not intermeddle. 4 C. 46. 6. 


(G. 1.) Coroner in the King's Houſe. 


By the ff. 33 H. 8. 12. the coroner of the king's houſehold 
ſhall hereafter be named by the lord great maiter, or lord ſteward 
of the houſehold. 

And all inquiſitions upon view of perſons ſlain, in any palaces 
or houſes of the king, ſhall ever be taken by the coroner of the 
kouſchold, without the aſſiſtance of the coroner of any ſhire, by 
twelve or more of the yeomen officers of the king's houſchold, 
returned by the two clerks comptrollers, the clerks of the check, 
and clerks marſhal, or one or them, on the coroner's precept to 
them. 

And ſuch inquiſition by the coroner of the county is void, and 
ſhall be diſcharged. R. 4 G. 46. 6. 

But if the ſame perſon be coroner of the verge, and alſo of 
the county at large, an inquiſition before him will be good. R. 
4 Co. 46. a. | 

So the coroner of the verge ſhall not take an inquiſition, 
where the fact does not appear to be done within the verge. X. 
40. 47 a. 

Tho' the coroner of the county join, and it be taken in the 
name of both. 119. 


(G. 2.) Coroner in a County. 


Temp, R. Alfred, ners were ordained in every county. 
2 Infl. 31. ; 

And in ſome counties there are fix, in ſome four, or two, in 
ſome but one; for no preciſe number is required. 2 nf. 175. 
F. J. B. 163. L. | 
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(8. 3.) 


How choſen. holders, upon a writ de coronatore eligendo, 2 Inſt, 174. By i 


(8. 4.) 
Who may 
be choſen, 


cent? ſelid' terre in the ſame county. 2 If. 176. Reg. 177. 


(G. c.) 
To take an 
appeal, Cc. 


people. 


OFFICER. 
The coroner ſhall be always choſen in full county by the fre. 


flat. 28 Ed. 3. 6. 

And none can preſcribe to make a coroner. Co. L. 114. a, 

And therefore, upon the death or amoval of a coroner, a wr 
goes to th: ſheriff to chooſe another coroner. Reg. 177, ,, 
F. N. B. 163. A. 
Or, if more are dead, Cc. to chooſe two or more. F. N. U 
164. A. | 

The election ſhall be upon view, or by a poll, as of knights d 
parliament or verderors. 

When choſen, the ſheriff ſhall give him the oath to do h 
office. F. N. B. 163. M. 

And ſhall certify his election into chancery, F. N. B. 163. J 

And being choſen, his office does not determine upon the de. 
mite of the king. 2 Inf. 175. D. i Lev. 120. 


By the ft. W. 1. 3 Ed. 1. 10. per touts les counties ſintf 
eſtieus ſuffiſant homes coroners, des plus loyals et plus ſages chivaller, 
queux melius ſachent, puiſſent, et violent a cel office enterider, Ec. 
By the /. 14 Ed. 3. 8. none ſhall be choſen coroner, if h. 
have not land in fee, in the ſame county, ſufficient to anſwer a 


By the ff. 28 Ed. 3. 6. the coroner ſhall be choſen of the mol 
convenient and lawful people in the ſame county, 
So a coroner ought to be of ſuſſicient ability and knowledge v 


do his office. 2 1»ft. 176. 
And therefore, he ſhall be diſcharged, if he have not land, 


F. N. B. 163, 164. N. 

And where he cannot anſwer the dues in reſpect of his office 
the county, as his ſuperior, ſhall anſwer for lum. 2 1}. 17; 
4 Int. 114. 

So he ſhall be diſcharged, if he be minus idoneus. Reg. 177, 
F. N. B. 163. N. | 

If he be communis mercator. 2 Inf. 32. 

If, negotiis occupatus, quod officio coronatoris vacare nan baff. 
Reg. 177. a. F. N. B. 163. NM. | 

Or, moratur in extremis partibus comitatus, per quod officiun cl 
mode exercere nequit. Reg. 177. ba F. N. B. 164. N. 

If, fit languidus, ſenio, or paralyſi, &c. confect'. bid. 

If he be elected ſheriff or verderor. Bid. 

Yet, it is not neceſſary that he ſhould be a knight. F. N. 


B. 164. N. 
(G. 5.) Juriſdiction of the Coroner, 


The court of the coroner is a court of record. 4 Inf. 271. 
And he has juriſdiction with the ſheriff to take an appeal of 
robbery, or other felony, in the fame county, in the count} 
court; by the /. 3 H. 7. 1. H. P. C. 171. Pide App 
(F. — . 4.) : 
2 And 


And ſuch appeal may be by bill. H. P. C. 171. 2 Inft. 32. 

So, by the /f. de off. coron he may take an appeal of rape. 
eb. H. P. C. 171. > 

And upon ſuch appeal the coroner alone is judge, tho” by the 

. I. 10. the ſheriff has the counter-rolls of appeals and in- 
queſts, with the coroner. 2 Inſt. 176. 

And therefore, a certiorari to the ſheriff alone, for removing 
an appeal, is not well; for it ought to be to the ſheriff and co- 
roner. 2 Inft. 176. H. 171. 

By the ,. 4 Ed. 1. de off. cor. if the appeal be freſh, and there 
appear apparent ſigns, as effuſion of blood, or open cry, the ap- 

llee hall be attached, and find four or fix pledges, otherwiſe 
but two pledges. | 

On appeal of wounds, the appellee ſhall be kept, till known if 
the party will live or die; and if he die, ſhall be kept; if he re- 
cover, and be maimed, or have a great wound, the appellee ſhall 
find four or fix pledges; if but a ſmall wound, two pledges. 

One appealed as acceſſory ſhall be kept till the principal is 
attainted. 
| But the coroner ſhall not proceed beyond an entry of the appeal 
f be and the count, and then deliver it to the juſtices. 2 1. 32. 
ra The coroner may grant proceſs to outlawry, but ſhall not award 
the exigent. H. P. C. 171. 
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The coroner alone may take an appeal of an approver of a (6, 6.) 
re to felony in any county. H. P. C. 172. By an ap- 
And the confeſſion of the felony by the approver before him is Per. 
and, not traverſable. H. P. C. 171. 

7. l But the coroner ſhall not make proceſs upon ſuch an appeal 

an approver, but ſhall enter it upon the roll, ang, fend it before 
ſee, the juſtices of gaol delivery, who ſhall iſſue proceſs to the ſheriff 
175. of the foreign county to take tlie appellee. H. P. C. 172. 
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177 The coroner ſhall take the abjuration of him that acknowledges (G. AY ; 
Ja felony in the fame, or another county. By the /, 22 H. 8. Abjuration. 

14. and 32 H. 8. 12. H. P. C. 172. = _— 

. And ſuch abjuration is not traverſable. H. P. C. 171. . : 
con. The coroner may inquire of breach of priſon. Semb. H. P. * 8. ; 
- reach of : 

Gl hug priſon, 1 


And ſhall take the confeſſion of ſuch breach of prifon, which 
is not traverſable. H. P. C. 171. 828 


1 | | 8 
By the ff. 4 Ed. 1. de off. cor. the coroner ought to inquire of (8. 9.) 0 
treature-trove, who the finders, and who ſuſpected of it, Sc. in — | 

the fame manner as of death. 7 Uh 

And the perſons ſuſpected may be attached. 0 

Io 
al of The coroner has juriſdiction upon an arm of the ſea, where a (0. 10.) ; . 


1 man may fee from one ſl ore to the other. H. P. C. 171. Wieck. 
e. 140. 271. 

| B 
And i | T 
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By the fe. W. 1. 3 Ed. 1. 4. the coroner ſhal ſeize the wreck, 
and fee it valued, and delivered to the town. —So, by the V. 
4 Ed. 1. de off. coron. a 


(8. 11.) By the /. MH. Ch. 9 H. 3. 17. nullus coronator teneat placita cn. 
——— ronæ noſire. 
| * Bat by the /. W. 1. 3 Ed. 1. 10. coroners loyalment attachent « 


Pepreſerttent les plees de la corone. 

By ft. 4 Ed. 1. de offic. coron.. the coroner, when certified, ſha 
go to the place where any is flain, ſuddenly dead, or wounded, 
and command four, five, or fix, of the next towns, to appear 
before him at a certain place, and by their oaths inquire, if the 
know where the perſon. was ſlain, whether in a houſe, field, bed, 
tavern, or company, who guilty, or who prefent, men or we. 
men, and of what age: whether ſlain in the field or wood, where 
found, or brought thither, and how, on horſe or cart, if known, 
or a ſtranger, and where he lodged laſt,—So, if a man die in | 
priſon, the coroner ſhall make inquiry. H. P. C. 170. Fl, I. 
c. 26. |}. 5. . 

If any are found guilty, they ſhall be committed, and thoſe: 
preſent, tho' not guilty, ſhall be attached till the coming of the 
Juſtices. And the coroner ſhall go to the houſe of the gnilty, 
and inquire what goods, and what lands he hath, and-of what 
value, and when valued deliver them to the townſhip, who ſhall 
anſwer for all. | 5 

And after ſuch inquiry, the deceaſed ſhall be buried. 

And horſes, boats, carts, c. which are deodands, ſhall be 
valued and delivered to the townſhip. 

So that the coroner, notwithſtanding M. Ch. 17. may take an no 
indictment upon the death of a man. 2 It. 32. | 

But only upon the death of a man, not for other felony, 
4 Inſt. 271. 

And this ſhall be, /per viſum corporis, otherwiſe it is void. 
4 it. 271. H. P. C. 170. 

And the body ſhall be dug up, if it be interred before the 
coming of the coroner. H. P. C. 170. 

And the townſhip ſhall be amerced for the interment, or ſuſ— 
fering the body to putrify, before the coroner be ſent for. Pe; 


Ibid. 1 
So, if an indictment ſuper viſum corporis be inſufficient, the fou 
coroner may dig up the body to take another indictment, R. ing, 
+£4.24 - | | 18 
But after being long buried, the coroner cannot dig it up with- I 
out leave of the court. R. 1 Sal. 377. — 1 
If the body cannot be viewed, juſtices of peace ſhall inquire, rive. 
H. P. C. 170. R. 2 Rol. 96. J. 30. A 
Or, juſtices of oyer and terminer. D. 1 Vent. 182. 2 L 


Or, B. R. may appoint commiſſioners to inquire, Bid. 
Or, the grand inqueſt may inquire. D. 1 Leut. 352. 
The corouer ſliall inquire of the flight of the felon. H. P. 


C. 170. 
And 


Fg 


OFFICER. 


And ſuch preſentment is not traverſable. H. P. C. 170. 
„ Har, 1 Vent. 239. Per Cur, 1 Vent. 278. | 
By the A. 3 H. 7. 1. he ſhall inquire, if the town permitted 


the felon to cicape. ; 
By the ff. 1 & 2 Ph. & M. 13. the coroner may bail as be- 


ore, and ſhall take the examination of the ſelon and obligation, 
ad (hall certify them to the next gaol-delivery. 


By the %. 3 H. 7. 1. the coroner ſhall certify an inquiſition at 
he next gaol-delivery on pain of 5 1. 

By the . 1 & 2 Fh. & M. 13. on an inquiſition for murder 
or manſlaughter, or acceſſary before, the coroner ſhall put in 


rer the evidence to the next gaol delivery, on pain of being fined 
Wy the judge, and then certify ſuch obligation and inquiſition, 
The coroner, on returning a fela de ſe non compos, is not obliged 
o return the depoſitions. Ceroner of Wejiminſter's caſe, P. 10 C. 2. 
or, 1073+] | | 
But the coroner need not take an inquiſition ex officio, if hig be 
not required. R. 1 Sal. 377. | 

If there are ſeveral coroners in a county, any of them may take 
an inquiſition of the matters aforeſaids H. FP. C. 172. 

But the firſt inquiſition ſhall ſtand. Bid. | 

And upon ſuch an inquiſition proceſs lies to an ue 7. 
R. 2 Lee. 200. a : 

The inquiſition need rot ſay, that the jury came out of the 
four next towns. R. 1 Sid. 204. 


not repeated. 1 Sid. 204. le. | 
And tho” the word pred: is wanting. R. 1 Sid. 204. 


Tho! it Las words ſuperabundant. R. 3 Med. 100. | 
And if it finds the ſubſtance, tho' defective in form, it may 
be amended. R. 1 Sid. 225. 259. 3 Md. 101. | 
As, if it omits, that he threw himſelf into the vater, if it be 

found, felonice fubmerſus eff. R. 1 Sid. 259. | 

Or, omit the word, murdrapit, if found a felonious killing. 
Per Twiſd. 1 Sid. 259. Per Halt, 1 Sal. 377. | 

But -it ſhall not be taken by intendment: and therefore, if 
found, gu A. jugulum ſuum felonice et ut felo ſecuit, without ſay- 
ing, 8 it was mortal, and that he died thereby, it is bad. X. 
I dal. 377. £ | 

If found, gued A. felonice put himſelf in rivo et ſeipſum emergit, 


Tiers R. 2 Leu. 140. | | 

55 inquiſition ſuper viſuni corporis is not traverſable. Carth. 72. 
2 Lev. 140. 

{Inquiſition /yper viſum corporis of a man that hanged himſelf; 
fling of it ſtaid, on affidavit that the man died five years before, 
and the coroner only dug up a ſkull, which he aſſured the jury 
1 Vol. V. L he 
n 


rriting the effect of the evidence given to the jury, and ſhall bind 


And if it finds a deodand, it is good, tho ſuper ſacramenta, is 


And tho? it does not ſhew the place of the death. 1 Sid. 204. | 


et fic ſe murdravit z for, emergit, imports, that he came our of the 
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(G. 12.) 


# OFFICER, 


he knew to be the deceaſed's, and thereupon the inquiſition waz 
taken. Rex v. Bond, H. 3G. Str. 22.] 

An inquiſition may be quaſhed, if there be proof of a miſge. 
meanor in the coroner ; as, refuſal of evidence, &c. 1 Vent. 182. 
Per cur?, I Vent. 352. 3 Hod. 80. 

If in m inquiſition /uper viſum corporis, the year of our Lord 
in the caption is in common figures, it ſhall be quaſhed, for | 
ſhould be in words at length, or at leaſt in Roman numer}, 
Rex v. Phillips, H. 6 G. Str. 261.] 

Or, if it finds a man felo de ſe, it may be traverſed. ' Per Hal, 
1 Vent. 239. Per eur, 1 Vent. 278. R. 2 Fon. 198. 2 Ln, 
152. 

"uo after an inquiſition quaſhed, the coroner ſhall take a ney 
inqueſt ſuper viſum corporis, 1 Sal. 190, 

[A new inquiſition /uper viſum corporis may be taken by 
leave of the court, but not without. Rex v. Saunders, P. ; C. 
Str. 167.] 3 

The court will make a rule to take up the body, on firſt in. 
quiſition being quaſhed. Anon. M. 9 G. Str. 533. 

But a melius inquirendum will not be granted. Per Hal, 
1 Vent. 182. Semb. 2 Fon. 198. unleſs it be for a miſdemeancj 
in the coroner. 3 238. Carth. 72. 

And an inquiſition that acquits a man ſhall not be traverſed, 
Per Hale, 1 Vent. 239. 

Yet, upon miſdemeanor in the jury, a melius inquirendui 
ſhall be granted. Semb. 3 Mod. 80. 

So, upon a miſdemeanor in the coroner, and then a melius in 
quirendum goes to the ſheriff, or commiſſioners, or juſtices 0 
aſſiſe, who ſhall take examination upon affidavit, not /uper viſin 
Cor ports. R. 1 Sal. 190. 2 Lev. 141. 152. 

And a melius inguirendum, not being ſuper viſum corporit, may 
be traverſed, Carth. 72. 2 Lev. 141. 

The coroner may take an inquiſition on board a man of wa, 
lying infra corpus comitatus, as in Portſmouth harbour; and if he 
is oppoſed by the captain, an information ſhall be granted. Rex 
v. Solgard, T. 11 G. 2. Str. 1097. Andr. 23 of, 

[If the coroner omits to take an inquiſition upon an untimely 
death, it may be done by juſtices of gaol-delivery, yer and tu. 
miner, or of the peace: but it muſt be openly, (2, if notice i 
not neceſſary, for it is an office of intitling ;) and if ſecretly, i 
ſhall be quaſned. Rex v. Killinghall, M. 30 G. 2. 1 B. M. 17 

By flat. 25 G. 2. c. 29. for every inquiſition on a body (not i 
priſon) in any place ſubject to county- rates, coroner ſhall be 
be paid 205. and 9d. per mile for his journey. ] 

For inquiſition on body dying in priſon, what quarter- ſeſſon 
ſhall allow, not exceeding 203. | 

[For a body flag he ſhall have alſo 13 5s. 4d. by 3 H. 7.] 

[1f he takes more, he is guilty of extortion. ] 


Fs 
Proceſs fall be directed to the coroners, where the ſherif'is 


Proceſs to party, plaintiff or defendant. 


Gordncrss 


2 0; 


OFFICER 

Or, if the ſheriff be couſin to the plaintiff, or defendant. 

Or, if the array be quaſhed for partiality of the ſheriff, | 

But if the ſheriff be dead or amoved, proceſs does not go to the 
roroners. 

80, if any proceſs goes to the coroners, all ſubſequent proceſs 
*Taes to them, tho" the ſheriff be removed. R. AMA. 356. 422. 

And if the ſubſequent proceſs be to the new ſheriff, it is error. 
R. Mo. 356. ä 

And ſhall not be helped after verdict by the ,. 32 H. 8. zo. 
which remedies the miſawarding of proceſs. R. Mo. 356. 

Vet, proceſs to the coroner, where it ought not to be, is aided 
by the ff. 32 H. 8. R. Dy. 367. as 


(G. 14.) Coroner, how puniſhed; 
By the ſe. 14 Ed. 1. exon, de ing. ſuper corow. the inquirers ſhall 


command the ſheriff to ſummon the coroner or his heirs, and all 
his bailiffs and beadles, and ſhall ſwear the bailiffs to return eight 
men out of every town, fix out of each village, and four out of each 
kmlet, out of which number the inquirers ſhall ſwear twelve, 
to make true preſentment on ſuch articles as they ſhall give 
them, viz. 

$i coronator perſonaliter acceſſerit pro officio faciendo de omnibus 
murdris, felonus, aut alum ſabſiituerit, et quoties, et quems Fl, 
. I. c. 18. 

& gratis acceſſerit quoties requiſitus, vel aliquid petit, aut receperit. 
Lid. | 
$i catalla felon? ligaliter fuerint appreciata, et villate liberata, 
Did. 
S munera accepit pro falſd ingniſitione ſuciendd, catallis appreciend 
d minorem valorem, Ibid. 

$i catalla falſo irrotulavit; aut aliguid detinuerit, Ibid, 

S appella falſo fererit irrotulari, vel de rotalis extrahi; Did. 

di quid acceperit de willat4 ubi fecerit inquiſitiones, vel de corporis 
bus mortuerum. Fl. I. 1. c. 18. 

S aliguem attach ut ipſum gravaret, Ibid, 

De theſauro invento. Ibid, | 
£ > Meium ſuum in omnibus, fine dilatione, et gratis, fecerit, Ec; 
tide 

Et fi roronntor coram eis convitus fit de predif? vicecomiti liberetur 
nec manucapt* fit ad ſatisfaciend* regi, &c, Mid. 

By the „f. 3 H. 7. 1. if a coroner negle& to make inquiſition; 
vr certify it, he forfeits 5 J. 

If he refuſe to execute his office, when ſent for, he ſhall be 
lined and impriſoned. H. P. C. t70. 

{On inquiſition on one that hanged himſelf, jury ſatisfied of 
bis lunacy, coroner tells them finding him le de ſe was matter 
of courſe, and thereupon they find accordingly ; afterwards hear- 
ng what the conſequence would be, they apply to coroner to take 
the verdict lunacy, he drew up the inquiſition ſo, and they 
| ſet their hands and ſeals. But on certiorari, he returned the 

L 2 "X firſt 
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firſt inquiſition, and the court ſtayed ſiling, and committed cöto. 
ner. Rex v. Wakefield, M. 4 G. Str. 69.] 

If a coroner miſbehaves, or lives dut of the county, on pet. 
tion from the frecholders, and affidavit of ſervice at his laſt pla 
of abode, the court of chancery will iſſue a writ de cores, 
exonerando; but the new one mul be elected by the freeholder, 
Freebolilers of Warwick, T. 1744. 3 Atkyns 184.) 

[By fat. 25 G. 2. c. 29. coroner convicted of extortion, willi 
neglect or miſdemeanor, ſhall be amoved. | 

Vide ante, (G. 12.) | 


Ne 1550 So, by the /. N. 1. 10. nul coroner reins de mando, ne Preige 
eat = 45 de nulluy pur faire ſon office, ſur paine de la greeve forfeiture al rex 


And this was in athrmance of the common law. 2 Inf. 1:4, 
And 1 where a coroner takes 25. 6 d. for himiclf, and 
25. for his clerk, before he will view the body, he ſhall be fined, 
3 Inſt. 149. 
So, by the /. 1 H. 8. 7. he ſhall take nothing when any i 
dead by miſadventure, on pain of 4051 

And therefore, in ſuch caſe, he ſhall not take the fee allowed 
by the f. 3 H. 7. 1. 2 Inft. 176. Vide infra. 

By the. 1 H. 8. 7. juſtices of aſſiſe, or of the peace, may hex 
the offence by examination or preſentment. 

But a coroner may take the cuſtomary payment of 1 d. fron 
every town that comes to the eyre; for it is a payment due in 
reſpect of his office, and not for doing his office. 2 Inf. 176. 

50, by the /. 3 H. 7. 1. he ſhall have 135. 49. on every i 
quiſition taken on view of a body ſlain, out of the goods of th 
murderer, or if he hath none, out of the amerciament of the 
townſhip for the eſcape of the felon. Vide ſupra. 


(0 16.) A coroner is exempted from ſerving on juries. Dong. 191 
Excuption. ( 18 1.) 


(EI) Eration by an Officer, Mhat ſhall be. 
O exaction by any officer, will be a great miſprifion, Pi 


Extartic!. 
If it be for taking a fee not due, or before it be due, or mot 
than is due. | 
If it be by any other exaction. 
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And therefore, no bond or writing may be exacted from ti WP"Y 
ſubject, to the king or other perſon, to do that, which by law i! 0 
is bound to do to the king; and ſuch bond, Sc. will be void, «i king, 
the defendant ſhall plead dure t. 3 Lit. 149. 80 


By the f. 1 #d. 3. 2 //. 15. (now expired) it was prohibiz We v 

that any of the king's council, or miniſters, ſhould exact a I” <: 
of any ſubject, to come in arms to the king, when ſent for. 
And ſuch bond is to the diſhonour of the king; for cvery 1 
je& ought to do the king his ſovereign all ſervice due, wit" 
compulſion. 3 /. 145. 


Lo 
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If a biſhop, or other eccleſiaſtical judge, or miniſter exact a 
ond, or oath not warranted by law, the bond is void, and it 
ill be an offence finable. 3 Inft. 149. 

If the clerk of the eſcheator ſeize lands purchaſed by A. till a 
fine paid, 12 Co. 127. : ; : 

If the bailiff of a wapentake omit a proclamation, which ought 
o he made, whereby the inhabitants of a town, not having no- 
ce, are amerced for not appearing at the wapentake. bid, 

If a biſhop conſtrain an archdeacon, &c. to compound with 
kim, not to retain cauſes by prevention. 3 ft. 148, 

ws” | 


(1) Bzibery, What ſhall be. 
F an officer in a judicial office takes, of any other than the 


for doing his office, or colore officii, except meat and drink of ſmall 
alve, it will be bribery, and a great miſpriſion. 3 Inf. 145. 

By the //. 20 Ed. 3. 1, juſtices ſhall be ſworn, while in office, 
pot to take fee nor robe of any but ourſelf, nor to take gift or 
reward by themſelves or other, privily nor apertly, if any that 
hath to do before them, except meat and. drink of ſmall value, 
nor ſhall be of counſel to great or ſmall, where we are party, Sc. 
n pain to be at our will, body, lands and goods, &c. 

And this extends to impriſonment and fine, but not to life. 
3 Inf, 146, 

By the „. 11 F. 4. Nu. 28. (not in print) no chancellor, trea- 
ſurer, keeper of the privy ſeal, king's counſellor, king's ſerjeant, 
or any other officer, judge, or miniſter of the king, taking fees 
or wages of the king, for their offices, ſhall take any gift or b 
cage of any, upon pain to anſwer to the king the treble, and fn 
iy the party, and to be puniſhed at the king's pleaſure, an 
diſcharged from his office for ever, and any one may proſecute 
for the king and himſelf, and ſball have a third part of the ſum 
recovered. id. 

Extortion may be by a judicial or miniſterial officer, but 
brivery only by a judicial officer, eccleſiaſtical or temporal. 
3 loft. 147. 

And tho” the bribe is ſmall, the. miſdemeanor is great. Did. 
So bribery may be taken colarò Heli, tho* no ſuit be depending: 
2s, if the chancellor, treaſurer, &c. make a cuſtomer, or other 
ofhicer of the king, for money given; for he ought not to take 
any thing, 3 1. 148. 

Or, if he take a gift, &c. in any matter referred to him by the 
ing, Bid. 

50, if the ordinary, having power to grant adminiſtration to 
the widow or ſon of a deceaſed, take money to prefer the widow, 
a econtras Jbid. | 


L3 


king, any fee, penſion, robe, livery, gift, reward, or brocage 
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court are within the ſtatute, as well as offices in the courts d 


So, the office of regiſter or commiſſary. 2 Cro, 269. 3 La, 


OFFICER, 


(&) How an Office ſhall be loft. 
(K. 1.) By Sale within the S. 5 & 6 Ed. 6. 16, 


B Y the f. 5 & 6 Ed. 6. 16. if any perſon bargain or ſel 2 

office or deputation of it, or any part of it, or take any x, 
ward or profit, directly or indirectly, or any bond, &c. for amy 
office, Cc. which concerns the adminiſtration or execution d 
Juſtice, or the receipt, comptrolment, or payment or the king, 
treaſure, c. account, auditarſhip, or ſurveying any of the king, 
honors, manors, &c, or cuſtoms, or attendance in the cuttcn. 
houſe, or the keeping of any town, caſtle, c. uſed as a place d 
ſtrength or defence, or any clerkſhip in any court of record, , 
he ſhall forfeit his right, intereſt, &c. in ſuch office, deputztiv, 
or gift, or nomination to it. 

And he that gives any money, reward, &c. or any bend, pra, 
miſe, &c. for ſuch office, deputation, &c. ſhall thereupon in 
mediately be a diſabled perſon to have or enjoy it; and ſud 
bond, &c. ſhall be void. 

And this ſtatute extends to all offices, which concern the ad. 
miniſtration or execution of juſtice : as, the office of chancellor of 
a biſhop ; for, in matrimonial and teſtamentary caſes, his cc 
concerns the adminiſtration of juſtice, and offices in the ſpiritul 


common law. R. 2 Cro. 269, 3 Inft. 148. 12 Co. 78. 


289. 2 Vent. 207. 

Or, ſurrogate. 2 Ca. Ch. 42. | 

So all officers, which concern the king's revenue: as, the c. 
ice of cofferer of the king's houſhold. Co. L. 234. 4. 1 I 
236. 3 Il. 154. 

The auditor of Wales, R. Sal. 468. 

Surveyor of the cuſtoms. 2 And. 55, 

To be clerk of the fines to a juſtice in Wales, who has pour 
to take fines. Per Co. Goldſb. 180, 

So, it will be within the ſtatute, if a man for money, Cc. {ur 
render ſuch an office, to the intent that the king may grant it u 
another. Co, L. 234. 4. R. 2 And. 57. Dub. 1 Rol. 15 
236. 8 
1 if an officer make a deputation of the office to A. rendriy 
out of it ſo much per annum to him, N. 2 Ca. Ch. 42.—Rendrig 
a ſum in groſs, generally, without regard to the ſalary or profits 
R. Sal. 468. Mod. Cu. 234. K. 2 Aud. 57. Vide infra. 

Tho' the profits always amount to more than the ſum reſeriei 
to be paid by the deputy. Mod. Ca. 234. | % 

So, if the baily of the Savey demiſe bona felonum, Qc. whit - 
belong to the office, to B. and make his deputy, rendering BY 


much per annum. Semb, 2 Lev. 15 1. ; 8 8 


8 
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$o an obligation, for performance of covenants in an inden- 
ture, will be void, tho' there are other covenants beſides thoſe, 
which relate to the ſale of the office. R. 2 And. 57. 108. 

If an office be void by force of the ſtatute, the nomination be- 
longs to the king. R. 2 Vent. 267. Vide Forfeiture, (C.) 

And the king cannot diſpenſe with a perſon diſabled by the ſta- 
tute to enjoy fuch office. 3 1. 154. | 

But the ff. 5 & 6 Ed. 6. 16, does not extend to an office of in- 
heritance, or the office of keeping any park, houſe, manor, gar- 
den, chaſe or foreſt. | 

Nor, to an office in the gift or grant of the juſtices of B. R. or 
C. B. or juſtices of aſſiſe. | 

8o an office for life ar years, derived out of an office of in- 
heritance, is not within the ſtatute, R. 2 Lev. 151. 

Tho? the fee of the office be in the king. Hid. 

$9 the ſale of the office of bailiff of an hundred is not within 
the ſtatute ; for it is not an office of cruſt, nor concerns the ad- 
miniſtration of juſtice. 4 Lev. 33. 

So it will not be within the ſtatute, if a deputy gives a bond to 
ay a moiety of the profits to his principal, for it amounts only to 
an allowance of the other moiety to the deputy for his trouble, 
R, Sal. 460. : 

Ora ſum in groſs out of the profits; for if the profits do not 
amount to it, it ſhall not be paid. R. Sal. 468. Med. Ca. 234. 


Vide ſupra. 0 
Or a leſs ſum certain, where the ſalary is certain. R. Sal. 468; 
Med. Ca. 234. 


So, by the fe. 5 & 6 Ed. 6. 16, all acts, by an offender 
againſt that ſtatute before removal from his office, ſhall be good. 


(K. a.] By Forfeiture. 


So an office ſhall 8 loſt by forfeiture: as, if he break the con- 
dition annexed to it by law, by non-uſer, or abuſer, 11 Ed. 4. 1. 6. 
Vide Condition, (S. 15 20 

As, if an officer of juſtice, as a recorder, &c. refuſe atten« 
dance upon a ſummons, at the court. R. Sal. 435. 

If the marſhal of B. R. refuſe or neglect to attend the court. 
R. 39 H. 6. 34. a. 

If the ſerjeant at arms neglect his attendance upon the lord 
chancellor. Mo. 193. 

— the clerk of the ſignet does not attend in his waiting- month. 
1 Sid. 81. 

But non- attendance will not be a forfeiture, where he had law- 
ful licence for his abſence; as, if the king gives a licence to a 
ſerjeant at arms for not attending the chancellor, tho? it was only 
by parc. R. Ab. 193. 

So, if an officer be impriſoned for a miſdemeanor in his office, 
non-attendance during his impriſonment is no forfeiture. &. 
Cm. Cor. 491. 


Tide poft, (K. 8, 11, &c.) 
14 
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(K. 3.) By ein his Office. 


So, if he commits a miſdemeanor contrary to the nature of hi, 
office : as, if a gaoler of a priſon be guilty of extortion. R. 2 
Lev. 71. Vide Condition, (S. 1, 2.) 

Or, ſuffers two voluntary eſcapes. R. 3 Lev. 288. Adm, D, 
152.6. 9 C. 96. R.i3o Ho6c:$3-b - 

So craſſa neg/igentia amounts to a voluntary efcape z as, if he 
unlock his doors and go away. Cyo, Car. 492. 


If a ſearcher be abſent, and has no deputy at the port, where 
a ſhip lades or unlades. R. Crs. Car. 492. 
Bat a negligent eſcape i is not a. forfeiture of his office, 39 H. 
6. 33. b. 2 Bul. 58. 
Nor a ſingle eſcape, tho' it be voluntary. 39 H. 6. 324.4, 
The book ſays, that an eſcape {hall not. be intended voluntary, 
if it be not ſo ſound by verdict, or expreſsly confeſſed by the h 
party, and that a ſingle eſcape does not forfeit the office z but it 
does not ſay, that a fingle eſcape is not a forfeiture, if it was vo- 
luntary. 39 H. 6. 33. 4+ , 
So non-uſer, or abyſer, of an oflice, by him or his __ ſor. 
feits the whole office, Pal. 80. 
And the default of the deputy ſhall be charged upon the prin- , 
cipal officer. Dy. 238--b. Semb. 3 Med. 146. 
So, if a maſter diet his ſervant or deputy, to do an unlay. 
ful act, and he exceeds his authority, the matter ſhall anſwer fer 
him. "Mb. 777. 
But a tortious act of a ſervant, or deputy, does not affect li 
maſter, who gives authority far a lawful act only. Semb, A. 
777. R. Mo. 787, 8 
(K. 4.) By Non-Attendance upon the King in his Wars, ; 
80, by the J. 11 H. 7. 18. if any within the realm, having g 
offer or fec by the king's grant, attend not on him in perlor, 1 
when the king gocs to his wars in perſon, he ſhall forfeit his 4 
office, &c. unleſs by the king's ſpecial licence or ſickneſs, or 
ther let, by which he could not come, duly proved, he be pre- f 
vented. 
And this act is perpetual, and did not determine by the deu . 
of H. 7. Dy. 211. a. * 
And the licence, as well as en or other impediment, 6 
ought to be duly proved. Dy. 211. il 
But, by a proviſo 3 in the ſame 55 it does not extend to: | 
ſpiritual perſon, the maſter of the rolls, or other officer or cleit 4 
of chance r, juſtices of either bench, barons of exchequer, at 2 
ollicers or clerks of thoſe places, nor to the king's attorney, ſe- he 
licitor or ſcrjeants, nor to the clerk of the council, or any in dhe en 
king's ſervice in Berwick or Carliſle, of 
So it does not extend to an officer, who had not his office by by 
graut of the ſame king, but of his predeceſigr, &. Dy. 214 4 (9 


(k. 5.) By Acceptance of another Office incompatible. 


80 2 man ſhall loſe his office, if he accepts another office in- „ 5 
compatible: as, if the one office be under the controul of the ,, merry 
cher: as, if the remembrancer of the exchequer be made a baron 
of the exchequers Dy. 197+ b. Vide ante, (B. 6.) 

If a town clerk be made mayor, or juſtice of peace, or alder- 


man of the ſame borough, Vide Franchiſes, (F. 27.) 


K. 6.) By Deſtruction of the Thing for which the Office was 
| | granted, 


So an office may be loſt by deſtruction of the thing to which the 
office belongs : as, if one grants the office of parker, and after- 
wards deftroys his park; the office, with all caſual fees, is gone. 
R. Cro. Car. 60. ut, 85. | 

If a grant be to 4. to be ſteward of a manor, and afterwards 
the manor is diſſolved, Cro. Car. 60, Hut. 87. x | 

if a corporation be diſſolved or ſurrender, the office of recor- 
der, town-clerks Sc. is gone. Hut. 87. 

But if the king, or another, grant to an officer a collateral fee, 
as 22 J. per annum for his life for the exerciſe of his office; that 
docs not determine by deſtruction of the thing to which the office 
belonged. Cro. Car. 60, Hut, 87, 


(K. 7.) By Neglect of Oaths and Sacrament, 


80, by the /?. 25 Car. 2 2. all admitted into office, civil or Ve Ai. 
military, or who ſhall receive a ſalary, fee, &c. by reaſon of a g (B. 2. 


patent from the king, or have a place of truſt under him, or by 22 


his authority, or by. authority derived from him, in England, 

Wales, or the navy, or Ferſey or Guernſey, or admitted into ſer- 

rice in his majeſty's or royal highneſs's family, ſhall take the 

oaths of allegiance and ſupremacy the next termſ after admittance + [The 
in chancery or B. R. or at the next quarter ſeſſions of the place 1 fr. 


8 ; larged to 
where he reſides, between nine and twelve in the forenoon. pore Yo « 
And ſhall receive the ſacrament, c. in three months after ſuch _— 
. * . 2 8 7 a ter aJ- 
admittance in ſome public church, on the Lord's Day, &c. million; as 


And in the court, where he takes the faid oathg, ſhall deliver rette from 
a certificate of receiving the facrament under the hands of the bond, by 


miniſter and churchwarden, and make proof thereof by two 26.] — 
w itneſſes on oath ; and at the ſame time ſhalt make and ſubſcribe 
the declaration againſt tranſubſtantiation. | 
And a perſon, who neglects ſo to do, ſhall be 1% foo, inca- 
pable of the office, &c. and if, after ſuch neglect, &c. he exe- 
cute the ſaid office, being convict on information or indictment, 
he ſhall be diſabled to ſuc in law or equity, to be guardian, exe- 
cutor, or adminiſtrator, o take a legacy or deed of gift, to bear 
ele in England or Wales, and ſhall forfeit 500 J. to be recovered 
by him that ſhall ſue in action of debt, informatio 1, c. in any 
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On tender of any perſon to take the oaths, the court 18 en. 

Joined to adminiſter them, and the names of the perſons taking 
/ them ſhall be inrolled in rolls to be kept for that purpoſe, &c, 

By the ,. 13 & 14 V. 3. 6. and 1 Ann. 22. all ſuch perſons, 
and all ecclefiaſtical perſons, members of the univerſity of the 
foundation, being of the age of eighteen, tutors, ſchoolmaſten 
and uſhers, preachers in ſeparate congregations, ſerjeants, bar. 

riſters, advocates, &c. ſhall take the oath of abjuration at the 
ſtmes and under the penalties aforeſaid. And this was confirmed 
+ [And ex- by the ff, 1 Geo. 13. F 
tended ©. And they may take the oaths, make certificate of receiving the 
ftables.} facrament, c. in C. B. or exchequer, as well as chancery, B. R. 
or quarter- ſeſſions. 

And by the ff. 1 Ann. 22. may do it at the next term or quarter. 
ſeſſions, tho? above three months after admiſſion to the office, 

An information lies for refuſing to qualify himſelf for an office, 
tho he be a diſſenter. R. per 2 J. Eyre cont. Skin. 514, 

But by the %. 25 Car. 2. 2. it is provided, that the act ſhall not 
extend to an high or petty conſtable, overſeer, churchwarden, 
ſurveyor, or like inferior civil officer, nor to the office of a fo. 
reſter, park-keeper, bailiff of a manor, or the like private office, 

And therefore, not to a cenſor in the college of phyſician, 
Dub. Carth. 478. | 

[The common freemen of a borough are not obliged to tak, 

the teſt, Borough of Chriflchurch, H. 2 G. 2. Str. 828. 


(K. 8.) Who ſhall take Advantage of a Forfeiture. 
Fide geb, ] If an office be forfeited, the king, generally, ſhall have the 


(K. in advantage of the forfeiture : and therefore, where a ſtatute makes 
4. an office void for any cauſe, the king ſhall have the forfeitur, 
3 Lev. 290. , R 

So, where the f, 5 & 6 Ed. 6. 16. fays, if any bargain and 
ſell, &c. any office, &c. he ſhall forfeit his right, &c. if any arch- 
deacon of the patronage of a biſhop, ſell, &c. whereby the office 
is forfeited, the king ſhall grant it, and not the biſhop or ach- 
deacon. 3 Lev. 289, 

But generally, a forfeiture by an officer for life or years, de- 
rived out of an eſtate of inheritance of the ſame office, ſhall be 
loit only as to himſelf ; and he who has the inheritance ſhall taks 
the advantage. 2 Lev. 71. R. 3 Lev. 288. 39 H. 6. 34. 4. 

As, if a parker in fee grant the office to B. in tail for life, &« 
who breaks the condition annexed in deed or by law, he wle 
has the fee ſhall have the office.» R. Mo. 707. 


(K. 9.) So an Office may become void by Surrender. 


vile Patent, So an office may become void by ſurrender: as, if an oA 


8.) ſurrender his patent in chancery. 11 Ed. 4. 1. . 
0 
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80, if he ſurrender, in perſon in court, the office of comptroller 
of the pipe to the chancellor of the exchequer, preſent in court, 
who grants it to another in court, all will be good without any 
writing, except an entry in court. Hurd. 476. 

But if the patent itſelf be not ſurrendered to be cancelled, nor 
a vacatur entred of the inrolment, nor an entry made of the ſur- 
render in the life of the maſter of the rolls; tho? there be an en- 
try upon record, that it was ſurrendered before the maſter of the 
rolls, it is not a good ſurrender. Ry. Dy. 195. 4. 

So, if an officer ſays before a malter in chancery, that he ſur- 
renders his office, who accepts it, and makes an entry, quod tali 
die A. venit coram me et ſurſum reddidit efficium, &c. into my hands 
to the uſe of the king; it is not ſufficient, without delivery of the 
letters patent to be cancelled. Semb. Dy. 176. 


(K. 10.) By the Death of the King. 


So, by the common law, all; patents of juſtices of B. R. C. B. 
exchequer, ſheriffs, 22 — of eyer and terminer, 
gaol- delivery of the peace, attorney- general, determined by the 
death of the king. 
So, ſince the ,. 1 Ed. 6. 7. R. per all the F. 1 Eliz. 1 And, 
44. Bend. 79. . : 

But, by the /. 7 & 8 IF. 3. 27. . 21. no commilſion, civil or 
military, ſhall determine by the death of the king, his heirs or 
ſucceſſors 3 but ſhall continue fix months after ſuch death, unleſs 
ſooner ſuperſeded, or determined by the next ſucceflor, 

So, by the /,. 1 Ann. 8. no patent, or grant of any office or em- 
playment, civil or military, &c. 

And by the ſame flatute, juſtices of aſſiſe, oyex and terminer, 
goal-delivery, nf prius, and juſtices of peace may proceed, as if 
the late king were living, but as her majeſty's juſtices, and in 
her name. | 

So, by that fatute, no commiſſion of delegacy, or review, 
in cauſes eccleſiaſtical, teſtamentary or maritime, or any pro- 
ceſs thereon, ſhall be diſcontinued by the death of any king 
or queen, but may be proceeded on as if ſuch king or queen 
were living. | 

So, by the /. 4 Ann. 8. ſ. 8. The privy council of the queen 
and her ſucceſſors ſhall not be determined by death, Fc. but ſhall 
continue to act + as ſuch fix months, unleſs ſooner determined by + [Yi x 
the next ſucceſſor. Geo nf. N. « 

So the lord chancellor, or keeper, lord treaſurer, lord pre- "MY J 
fident, lord privy ſeal, lord high admiral, and great officers 
of the houſhold, and every other perſon in office, place, or 
employment, civil, or or military, in England, Ireland, Wales, 
Jerſey, Guernſey, Alderney, Sark, or the plantations, unleſs ſooner 
ſemoved c. F | 
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So, by the . 6 Ann. 7. /. 8. this is extended to the 
privy council, lord chancellor, and other officers, after the 
[try the union. F 


. 1 Ceo, _ | 
a 3 commiſſions of judges are continued, notwithſtanding the demiſe of the king. ] 
(K. 11.) By what Means Advantage ſhall be taken of 


a Forfeiture, 


Ml 11.) If an office be forfeited, the king may have a ſcire facias to repeat 
By ire fa- his patent. R. Dy. 198. ide Patent, (F. 3.) 
+> ZI And, regularly, there muſt be a Fire facias to, remove the 
(K. 2. 8.) party, where he has the oſſice by matter of record; for he can- 
Fide Paten, not be removed without matter of record. Dy. 198. a. R. D/. 
(fe MOL 211. 4. 39 H. 6. 33. 

And the cauſe of forfeiture ſhould be mentioned in the writ. 
Dy. 198. b. Vide Patent, (F. 7.) Tg 

And a /cire facias hes before inquiſition, or office found of 
the forfeiturer Dy. 211, a. if the Aire facias is brought in chan. 
cery, where the patent of the office appears upon record; other. 
wiſe the forfeiture muſt be found by. office, or otherwiſe. R. 
3 Lev. 223. Vide Patent, (F. 7.) | 
So there mult be a ſcire facias, tho! the forfeiture incurred by the 
f.11 H. 7. 18. for he may have an excuſe for his non-attendance, 
R. Dy. 211. 6. | 
| 2 ave muſt be a feire facias, if it be an office for life, 
Sal. 466. 7 

If a ſcire facias be brought to repeal a patent, the king cannot 
ſeize till the forfeiture be tried. R. 3 Lev. 223. | 
(k. 12.) 80 an inquifition may be found, upon a commiſſion out 
By inquifi- of chancery, under the great feal, and returnable there, of the 
tenor grant of the office and the cauſes of forfeiture, 9 C. 95. Bro, 
| R. 375. 

2 25 upon ſuch inquiſition returned, the king may ſeize the 
office, without a ſcire facias. R. 9 Cv. 95, 96. 

If it be not an office for life. Sal. 466. Vide poſe, (K. 14.) 

And the award of ſeizure, ſhall be in chancery, tho? he be an 
officer of another court. 9 Co. 98. 4. 

By office and award of ſeizure, the king ſhall be in poſſeſſion 
of the office forfeited, without writ or commiſſion for that pur- 
poſe. Bid. 

But to ſuch office, or inquiſition, the party ſhall have his tra- 
verſe, or monſtrans de droit, as the cafe requires. 9 Cz, 98. a. Bro. 
R. 378. Vide Prerogative, (D. 81, &c.) 

And if the cauſe of forfeiture be traverſed, the attorney 

general may join iſſue upon it, which ſhall be tried in B. K. 
Co. 99. a. 

: 3 verdict, judgment for the king. 9 Co. 100. 


Or, for the officer, quad refituatur, 9 Ca. 103. b, 
WP Sa 


ES 
| OFFICER. 


8o ſuch office or inquiſition muſt find every thing requiſite to 
new 2 title in the king to the office, otherwiſe it ſhall be quaſhed. 
Lev. 288. 3 Mod. 335. 

As, if the inquiſition finds, that the warden of the Fleet permit - 
ted voluntary eſcapes, Sc. without ſaying, what eſtate he had in the 
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office; for, if he had it for life, the forfeiture ſhall not be to the 


Ling but to him who has tHe inheritance, R. 3 Lev. 288. 3 Mad. 
335. Sal. 469. a ; 

So an inquiſition is, 
him, or for information only. Sal. 469. 

If it be to intitle, it muſt de certain. Eid. , 

And cannot be ſupplied by Dwelivs inquirendum : for that goes 
only, where all that is neceſſary is dot found; not where the fnds 
ing 1s defective. R. Sal. 469. 

But in an inquiſition for information only there needs not {9 
much certainty: as, if an inquiſition be of the forfeiture of an 
officer in B. R. for ſuch inquiſition is only for information; for Z. 
R. ſhall determine of all forfeitures by their omcers. & 2 U 58. 


Sal. 409. 


intitle the king, and veſt the office in 


So, upon an offence committed by an oſſicer, which amounts to 
a forfeiture, an information may be exhibited againſt him. 2 Lev. 
71. Vide Information, (B.) | 

Or, upon an indictment found for ſuch an offence, the attorney 
general may exhibit an information againſt him. Dy. 151. 5. 

But, upon a fingle inſtance of neglect, the court does not uſually 
grant an information. Sal. 467. 

Co an information, the defendant may plead, nt grilty. 

If the defendant be convicted by confeſſion or verdict, the office 
may be ſeized into the hands of the king, without a /cire facias, or 
other proceſs againſt him. Dy. 15 1. 5. 


So, where no freehold or intereſt is to be deveſted out of the 
party, or veſted in the king, the king may take advantage of the 
forfeiture, and make a grant of the office, without inquifition, or 


* 


(K. 129 
By infor» 
tion. 


(K. 14.) 
hen, 
without 
office, or 


ſeire factas+ as, where an archdeacon ſells the office of regiſter, con- ſcire fariet- 
trary to the ff, 5 W 6 Ed. 6. whereby his right is forfeited, and the 


grantee diſabled to take, the king may grant the office of regiſter 
to another, without ofhce found, or ſcare faciasz for the place 

of regiſter was void, and the archdeacon himſelf diſabled to ſup- 
ply it. R. 3 Lev. 290. N 


So, if any intrude into the office of another, and diſturb him, 


who has a right to it, in the exerciſe of the office, there may be an 
aſſiſe for the diſſeiſin, if he, who is Eiſturbed have the freehold. 
Vide Aſſiſe, (B. 2.) 1 

li he have not the freehold, he may have an action upon the 
caſe. Vide Aftion upon the Caſe for Diſturbance (A. 5.) 


— 


50 


(K. 5.) 
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OFFICER. 


So an action upon the caſe lies for diſturbing him, who has 1 
fee or freehold ; for he may have an aſſiſe, or an action upon the 
caſe, at his election. Vide Action, (M. 1.) 


Vide more concerning Officer, in Abatement, (D. 6.)—AZim 
upon the Caſe for a Deceipt, (A. 6.) — Action upon the Caſe for, Mis. 
feaſance, (A. 1.)— Aion upon the Caſe for Negligence, (A. 2.)— 

Chaſe, (Q. 1, &c.)—Gurts, (E. 3.—P. 16.)—Impriſonment, (H. 


8, 9. )— Juftices, (M. 12, 1 3.)—Toftices of Peace, (A. 4.—B. 75. 
101.) — Leet, (M. 1, &c.)—Pleader, (3 M. 22. Privilege, (C. 1.) 
«Sewers, (F.) —Viſcounc, (E. 2,) 


3 O LER ON. 


Laws of Oleron. 
Vide Admiralty, (E. 12.) 


OPPOSER: 
Fozelgn Dppoſer. 
Vide Courts, (D. 15.) 


ORDERS. 


©2der of Baſtardy. 
Vide Baftard, (G. 1, &c.) 


Ozder of Removal of a Poo? Perſon. 
Vide Fuſtices of Peace, (B. 73.) 


Jnterlocutow Ozder. 
Vide Chancery, (V.) 


Decretal D2der. 
Vide Chancery, (V. 1, &c.)=-Sewers, (H. 1, 2.) 


Poly Ozders. 
Vide Parſon, (B, 1.) 


ORDINARY: 
Pide Adminiftration. — Adminiftrater. — Eeclefraftical Perſen..— 
Eggliſe.— Here, (B. 2, 3)—P 1itor, (A, 6, &c. ) 


ORDINAT ION. 
Vide Parſon, (B. 2.) 


\ 


ORIGINAL 


Daiginal Bill. 
Vide Chancery, (E. 1, 2.—Y. 6.—2 N. 1.) 


Otiginal TUrit. 


Tide Action upon the Caſe, (C. 1.) —Actian upen the Caſe upon A 
ſumpſit, (H. I.) — Aion upon the Caſe for a Deceipt, (F. 1.)— 
Amendment, (D. 1, &c.)—Afſiſe, (B. 8.)—Ataint, (C. 1.)— 
Fine, (E. 1.)—Pleader, (C. 11, &c.—3 I. 2.3 M. 1. 6.) 


Preragutive, (D. 51.) 


ORPHAN, 
Vide Gardian, (G. I, &c.) Uſes, N. 5. 


OTHER REMEDY. 

nd. Abatement, (H. 50.) —Addion, (K. 1, &c.—- M. 1, &c.)— 
ion upon the Caſe, (B. 8.) Action upon the Caſe upon 
Aſumpſit, (C.)— Action upon the Caſe for a Deceipt, (E. 5.) 


OVERSEERS OF THE POOR. 
Vide Fuftices, of Peace, (B. 64, &c.} 


OUSTER. 
Vide Eflates, (H. 9.) 


OUSTER LES MAINS, 
Vide Prerogative, (D. go.) 
OUTLAWRY, 

Vide Utlagary. 


OWELTY OF PARTITION. 


OWNERS OF SHIPS. 
Vide Navigation, (I. 3.) 


OXFORD 


O IJ E R. 
ide Abotement, (I. 22.) —Plrader, (P. 1, 212 V. 4.) 
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* 


OYER AND TERMINE R, 
Vide Juſlices, (G. 1, Kc.) 


5 PACKAGE. 

0 Vide London, (K. 1.) 

73 | 

4 PAIN FORT ET DURE. 
| Vide Juſtices, (X. 2.) 


PALATINE. 
Vide Abatement, (D. 2.)—Franchiſes, (D. 1, &c.) 
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P A L I. 
Vide Popery, (A. 1.) 


7 oo 


PANEL. os 
Fide Amendment, (F.)—Engueſt, (C. 1, Kc.) 


AN NAG E, or PAWNAGE. 


Vide Chaſe, (O. 2.)—Grant, (E. 8.) 


| PAPTIS TT; 
2 TFuſlices of Peace, (B. 14, &c.)— Popery. 


PARAPHERNALIA. 
Vide Baron and Feme, (F. 3.) 


PARCEL. 
Vide Matement, (H. 51.)—Grant, (E. 16.) 


7 


PARCENER. 


(A) Parceners by Common Law. 
(A. 1.) Who are. 
DARCENERS ate by common law, or by cuſtom. Lit 
MTs © 


Parceners by common law are, where tenant in ſee, or tail, dies, 
having ſeyeral daughters, and no ſon; or ſeveral ſiſters; and 1! 


ive 


AR CEN E R. 


iſſue or brother; or ſeveral aunts, &c. the lands deſcend among * 
all the daughters, ſiſters, aunts, Sc. who make but one heir. 
Lit. J. 241, 242. Z | 
- So, if one parcener dies, the ſon or other heir of the deceaſed 
ſhall be parcener with the ſurvivor. Vide G. L. 164. 

If one after iſſue dies, by which her huſband is tenant by the 
curteſy; the other ſhall be parcener with the huſband, and' ſhall 
have a writ of partition againſt him, tho? the huſband is not a par- 


cener. Lit. fo 264. 
If one parcener diſſeiſes the other, after recovery they are 


parceners again. Co. L. 167. b. | 
So, if one recovers againſt the other in a nuper oblit, or ratia- 


nabili parte. Bid. 
If two parceners alien, reſerving a rent to them in fee; they 
are parceners of the rent, and not joint-tenants ; for it follows the 


nature of the land. &. L. 169. 6. | 
So, if a parcener grants a rent to her ſiſters for equality of par- 


tition. . So 169. b. 
But parceners cannot be otherwiſe than by deſcent: for, if ſeve- 


ral daughters, ſiſters, &c. purchaſe lands together, they are joint- 
tenants, and not parceners. Lit. ſ. 254. 


: 
q 
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N 
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(A. 2.) What Inheritances they take, and what, not. 


All lands and tenements, of which partition may be made, ſhall 
deſcend in parcenary. 

As, a rent- charge, tho! it is intire. Co, L. 164. 5. 

A corody certain. Bid. 

A caſtle for habitation. Co. L. 165. a. 

The lands or poſſeſſions annexed to a dignity, Bid. 

Tho' they be intite inheritances, which cannot be divided: as, 
a villeinz for one may have his ſervice for a day, or a month, 
Ge. and afterwards the other for another day, month, Cc. Co. 
I. 164. b, | 

So, an advowſon; for they may preſent by turns. Bid. 

So a mill; for one ſhall have it for ſo long a time, or one toll- 
diſh, the other for a like time afterwards, or the ſecond toll-diſh, 
Ci. L. 165. a. 

But where the publick good requires that one ſhall have the 
whole, the inheritance does not go in parcenary: as, the crown 
deſcends only to the eldeſt daughter, ſiſter, &c, for regnum non eſt 
divifibile, Did. X 

So a caſtle for the defence of the realm. Bid. 


So an office of honour, as, to be high conſtable of Bugland, 5 
_ ſhall be executed by the huſband of the eldeſt daughter. 1 
bid, ; [+ 


And, before marriage, it ſhall be executed by deputy. Bid. 

So homage and fealty ſhall be done to the eldeſt, Cs. L. 07. B. 1 
164. 6. | +!.Semb.] : 

Vol. V. M 
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So a dignity, or title of honour, ſhall not deſcend in parcenary; 
but the king may confer it on which daughter he pleaſes. G. I. 
165. a. 12 C. 111. | 

So where the diviſion of an inheritance would be a prejudice to 
another, it goes to the eldeſt only, and ſhe ſhall make contribution 
to the others; as, reaſonable efovers appendant to a tenement; for, 
if all the daughters ſhould have them, the charge would be in- 
creaſed. G. L. 164. b. ä 

So, a corody uncertain. Co. L. 164. b. 165. a. 

A piſcary, or common fans nombre. Bid. 

Yet, if the eldeſt cannot make contribution, there ſhall he an 
allotment made to the one for ſo long time, and afterwards to the 
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. other. Co. L. 165. a. 
lit (A. 3.) Incidents to Parcenary. 
16 
1 (A. 3.) Tf there are ſeveral parceners, all make but one heir to thei 
| They make P , er 


but one heir. anceſtor. Lit. /. 241. | 
And therefore, if a remainder be limited to the heirs of B. and 
e dies having two daughters, they both take, | 

If one daughter be attainted for felony the remains, ſhall be 
void for the whole: for whoever takes by purchaſe, as righHheir to 
another, ought to be compleat heir, and one alone is not ſp; for 
they both make but one heir. Semb, C. L. 163. b. 

If B. leafes, rendring 25. rent, and if he dies, his herr within 
age then 20. If he dies having two daughters, the one within 
age, the other of full age, the 20s. rent is not due; for his heir 
was not within age, both daughters being but one heir, and one 
being of full age. Co. L. 164. a. | 

If one parcener enters into the whole land, generally, and takes 
the profits, it ſhall be the entry of both, and does not deveſt the 
moiety of her filter. Co. L. 243.6. 373. b. 

Or; if both enter, and afterwards one takes all the profits; this 
does not deveſt the moiety of her ſiſter, without an actual 60er 
and difſeiſin. Co. L. 373. b. 

But if one enters after the death of her anceſtor, claiming the 
whole, and takes the profits of the whole; this deveſts the purparty 
of her ſiſter. Co. L. 243. b. 373. b. ; 

So, if one enters, and makes a feoffment; this ſubſequent ad 
explains the preceding entry, and ſhews that ſhe was ſciſed of the 

4, whole: yet it is not properly a di/zifin, for the other never was 
ſeiſed; nor an abatement, for both make but one heir. G. I. 
374. 4. (Vide Co. L. 243. b. 


(A. 4) So parceners, till partition made between them, have but one 
Thy bave entire freehold : and therefore, if land deſcends to ſeveral daugh- 
an intire . . . 
freehold, ters, one pracipe lies againſt them all. Co. L. 164, a. Vide Abate 
When they heut, (F. 4. A | | 
ſhall — e ( | 4 ) 90 
ed in a ſuit. 2 
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80 in all actions real anceſtrel, where the right deſcends to ( A.s.) 
them from the ſame anceſtor, all the parceners ought to join. Co. 281 : 
L. 164. 4. Vide Abatement, (E. 8.) an action. | 
So, if two parceners are diſſeiſed, they ſhall join in an aſſiſe. | 
I. 164. a. 5 
* tg they ſue in ſeveral rights, they ought to have ſeveral 
actions: as, if two parceners be difſeiſed, and die, their heirs ought 
to ſue ſeverally ; tho? after recovery they are parceners again; for 


each has a ſeveral right. (Vide Co. L. 164. a.) 


— —— woos ——ͤ — 


So each parcener has a moiety, or ſeveral intereſt, in the land ; (4&6 
deſcended to her. G. L. 163. 6. — 2 
And therefore, if one dies, her purparty does not ſurvive, but parcener has 
deſcends to her heir. Co. L. 164. a. a moiety, 
So one may enfeoff, and make livery of her part to the other. 
Ibid. | 


2 


Adeſcent to parceners ſhall be in capita, not in ftirpes : and * 2 ; 
therefore, if A. hath two daughters, and one dies, and leaves three feat mum © 
daughters, and then A. dies; the three daughters take with the be to par- 
aunt by deſcent, but the aunt ſhall have as much as all the daugh- ners. 
ters of her ſiſter, O. L. 164. a. 

So, if one daughter of A. dies, leaving a ſon and ſeveral daugh- 
ters, the ſon ſhall have all the purparty of his mother, as heir with 


the aunt. C. L. 164. 


(B) Parceners by Cuſtom. 


p A Rceners by cuſtom are, where all the ſons take the lands and 

tenements equally between them by deſcent : as, by the cuſ- 
tom of Gavellind in Kent, and elſewhere. Lit. ſ. 265. Vide 
Gavelkind, 


(C) Partition. 
(C. 1.) In Law. 


p A Rceners are ſo called becauſe partition lies between them. 
Lit. ſ. 241. 
Partition may be made by an act in law, or in deed. O. L. 
165. b. 
As, if one parcener makes a feoffment of her part, this part is 


U thereby ſevered, and the feoffee does not hold in parcenary, but in 
common. G. L. 167. 5. 

If two parceners take huſbands, and after iſſue die, by which 

0 the huſbands are tenants by the curteſy; they do not hold 


a in parcenary; but a partition is made between them by act in 
9 law, Ibid, 
do, if one parcener diſſeiſes the other, till re-entry or recovery 
by che diſſeiſee, the other does not hald in parcenary. Vid. 
M 2 ; 
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164 PAR CEN E R. 


If the parceners are meſue, and one of them purchaſes the tenar. 
cy peravail, this makes a partition of the meſnalty : for her part 
ſhall be thereby extinguiſhed, ' Bid. | 


(C. 2.) Partition in Deed. 


to. 2.) Partition in deed ſhall be by conſent, or by compulſion. Co. J. 
By conſent» 16 g. 3. | 

Partition by conſent may be magle in divers manners: as, if the 
parceners themſelves, by agreement, divide their tenements into ſo 
many parts, as there are parceners, each part by itſelf in ſeveralty, 

and of equal value. Lit. /. 243. * 

Or, if they chooſe friends to make partition of the tenement 

between them. Lit. ſ. 244. 
Or, write the ſeveral parts in ſeveral billets, which are rolled 
- within balls of wax, and ſhaken by an indifferent perſon, and the 
each takes a ball for her part. Lit. /. 246. 

Or, if they determine by lot, who ſhall take the firſt ball, 

So they may make partition by conſent, that one parcener ſhall 
have the lands for ſo long a time, and then the other for ſo long. 
Co. L. 167. a. 180. a. | 

That one ſhall have ſuch a manor, or land, for a year, an 
the other ſuch an one, and then that they change, and 6 
olternis vicibus, to them and their heirs for ever. Cz. I. 
167. 6. 

That one ſhall have ſuch an houſe, Sc. the other ſuch an 
houſe and a rent for owelty of partition. Lit. /. 251. Vide gif, 

C. 8.) 
0 That one ſhall put her land in Hofchpot, and then ſhall make 
partition of the whole. Lit. /. 266, &c. Vide poſt, (C. 4 

So ſeveral parceners may agree, that one ſhall have her par 
in ſeveralty, tho' the others hold, without making partition, 
Lit. ſ. 276. 


(C. 3.) If a diviſion be made of tenements into ſeveral parts without 
When the a ſpecial agreement who ſhall chooſe; the eldeſt ſhall make her put 


_ _ election firſt, and afterwards according to their ſeniority. L. 


9 7. 244. * 


So in all caſes, where no agreement is made, the eldeſt par 
cener ſhall be preferred: as, it an advowſon deſcends to ſeveral 
daughters, the eldeſt daughter ſhall have the ſirſt turn. C. U. a 


1606. 5. 


And if the privilege is given to the eldeſt by the law, without * 
the act of the party, it goes to her iſſue: as, if an advowla 
deſcend to parceners, and the eldeſt dies; her heir ſhall prefenti P 
the firſt turn. 1614. = well 

So, if ſhe marries, or aliens, the huſband or aſſignee ſliall hare F 
the ſame privilege, 1bid. IS rent 

But if an agreement be to the contrary, the eldeſt ſhall not hair if 

cour 


the preference. Lit. . Tig. | | 
Or if, by aſſent, the eldeſt makes a diviſion of the tenemen 


into ſeveral parts. Lit. /. 245. 


by 


PAR CEN E R. 165 


So, where the privilege is conſequent to the act of the parties, 
the iflue or aſſignee ſhall not have it; for it is perſonal: as, if par- 
tition is made by aſſent, or by the appointment of friends, and the 
eldeſt dies; her heir ſhall not chooſe in the firſt place, but the 
next ſiſter. Ca. L. 166. b. - 

So, if partition be made by the ſheriff; the eldeſt ſhall not have 


her choice. Lit. J. 249. a b 


If one daughter has received land with her huſband in frank-mar- * O. 4.) 
ringe in the life of her father, ſhe ſhall not have any part of that daughter 
which deſcends upon the death of her father, if ſhe does not put the thall put her 
land given in frank-marriage into hotchpot with that which remains ee 
for her other ſiſters. Lit. /. 266, 267. * 

And in ſuch caſe, the whole reſidue of the lands of the father 
deſcends to the daughters not married, till the advanced daughter 
puts her lands into hotchpot. Co. L. 176. b. 

If the advanced daughter puts her land in frant-marriage into 
þxtchpot, then partition ſhall be made; and the advanced daughter 
ſhall have all the land given in frant-marriage, and fo much more, 
as will make her part equal with the part of any to whom the reſidue 
deſcended. Co. L. 177. 

So, if the donees die before the father, or before his land be put 
into hotchpot; the iſſue ſhall have the ſame advantage; and if he 
puts the land given in frank-marriage into hotchpet, ſhall have a 
moiety of the whole. Lit. ſ. 270. | 

But if land deſcends to a ſiſter not advanced, from any other an- 
ceſtor, except the donor in frank-marriage, the advanced filter thall 
be parcener with her without putting her land into hotchpot, Lit. 
272. WM 

So, if land deſcends in tail; for all the ſiſters are intitled 
to land in tail, per formam deni. Lit. f. 274. (Vide Co. IL. 
179.6.) 

So, if any daughter has land by feoffment of her father, 
or any other means, except by a gift in frank-marriage, ſhe ſhall 
be be parcener with her ſiſters in all lands which deſcend, without 
putting the land into hotchpat, which ſhe had from her father in his 
life-time: Lit. ſ. 275. (Vide Co. L. 179. 6.) - 

If a daughter advanced in the life of her father, will put her 
land into botchpet, with her ſiſter not advanced, the cannot refuſe 
to do it. 
And if ſhe refuſes it, the advanced daughter and her huſband 
may enter into the lands deſcended, and hold with her in parce- 


nary. Co. L. 176. b. 


Ie. 


Partiti | 7 (e. 8.) 
ion by agreement between parceners may be by para, as W 


well as by deed. Lit. ſ. 250. 5 ment may ba 
Tho' it be made of things which lie in grant: as, an adyowſon, by are. 


rent, common, Sc. C. L. 169. a. | 
If they are in ſeyeral counties, as well as in the ſame 


county. Bid. 
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(C. 6.) 
By writ of 
pe rtition, 
between 
whom it 
lies. 


a againſt the alienee. Co. L. 175, a. 


other part as a ſtranger. Bid. | 


for the freehold continues in parccnary. G. L. 167. a. 


diviſo tenent, Co. L. 167. a. * 


PAR CEN E R. 


So a rent for owelty of partition may be granted without dee, 
Co, L. 169. a. Lit. /. 25 2. Vide paſt, (C. 8.) 

So tenants in common may make partition by parol, if they 
execute it in ſeveralty by livery. Co. L. 169. a. 

But joint-tenants, by the common law, if they had made 
partition by agreement, could not do it by pare! without deed, 
Ibid. s | 

Neither could they after the „f. 31 H. 8. 1. and 32 . 
8. 32. for theſe ſtatutes only enable them to make partition by 
writ. Ibid, 

Nor tenants in common, if it be not executed by livery. Bid. 


By the common law, one or more parceners might have 1 wii 
of partition againſt the others. Lit. ſ. 247. 

So, if one after iſſue dies, by which her huſband is tenant by the 
curteſy, the other parcener may have a writ of partition againit the 
huſband. Lit. ſ. 264. Vide ante, (A. 1.) ; 

So, if one aliens her part in fee, the other ſhall have partition 

So, if one takes huſband, who purchaſes of a ſecond, the huf. 
band and wife ſhall have a writ of partition againſt the third par. 
cener; becauſe he has one part in right of his wife, tho* he has 


So, tho! one parcener has demiſed for years, yet partition lies 


So now, by the /. 31 H. 8. 1. joint-tenants, or tenants 
in common, of an eſtate of inheritance, in their own, or wives 
right, may be compelled to make partition by writ de partitin 
Faciendd. 

And by the /. 32 HN 8. 32. joint-tenants, or tenants in 
common, where one, or all, have * an eſtate for life or years 

By the equity of theſe ſtatutes, the alienee of a parcener ſhal 
have a writ of partition; for he is tenant in common with the other, 
Co. L. 175.6. | 

So may a huſband, who is tenant by the curteſy to a parcener, 
Co. L. 175. a. 

So, if : eviſe be to A. of lands held by knight's ſervice, which 
by the ff. 34 © 35 H. 8. 5. is void for a third part, the deviſee ſhall 
have partition againſt the heir of the deviſor, who claims fuch 
third part. R. Bend. 50, 

But by the common law, joint-tenants or tenants in common, 
could not have a writ of partition. (Vide Co. L. 175. a.) 

Nor, the tenant by curteſy, or alience of a parcener. 16id. 

So partition does not lie between parceners, if they have not the 
frechold in parcenary: for if one makes a leaſe for life, a writ of 


partition cannot be ſued ; for the writ ſays, quod in/imul & pro ii. 

So, if one diſſeiſes the other, partition does not lie during the 
4. et ills Bid. 

Ye 4 


* 
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80 a purchaſer from one parcener ſhall not join with another, 
in partition, againſt the third parcener. Co. L. 175. 6. R. Dy. 
128. 4. Bend. pl. 70. 210. 

So partition lies only againſt the tenant of the frechold. G. L. 
167, 4. ide Pleoder, (3 F. 1 Kc.) N 

Except where partition is brought by tenant in common, for a 
term of years. Co. Aut. 419. a. 


After judgment in a writ of partition, the ſheriff, by the oath of (C. 7.) 

. x 8 How the 
a jury, ſhallmake a diviſion into equal parts, and reiuler to each entities 
parcener a part, Vide Pleader, (3 F. 4.) | | ſhall be 

The ſheriff may render firſt to the eldeſt or youngeſt, or to ade. 
which he pleaſes. (Vide Lit. J. 249.) 

But if there be land m ice, and other land in tail, he ought to 


render to each a part of the land in tail. G. L. 173. a. 


Vide Chancery, (4 E.)—Pide pe, (C. 10.) 2 
miſhon out 


4 . . J hb 
So, if tenements, which deſcend to parceners, are the one of“ (C. A5 


leſs value than the other, they may make partition between them, Rent for 
that one ſhall have the one tenement, and the other the other, and —— 
that ſhe who has the tenement of the greater value, ſhall grant a — N 
rent out of it to the other and her heirs for owelty of partition. granted 
Lit. ſ. 251. 
And ſuch rent is not a rent-ſervice, but a rent- charge. Lit. 
253. 
J Avid may be granted by parol, without a deed, Lit. /. 25 2. 
Vide ante, (C. 5.) 
Buß if it was granted out of other land, it ought to be by deed. 
Co. E. 169. b. | 
If a rent be granted for equality of partition, without ſaying, out 
of what land, it ſhall be iſſuing out of the purparty of the parcener 
who granted it. Bid. | 
If a rent be reſerved, it amounts to a grant. G. L. 170. a. 
If huſband and wife grant a reat for equality of partition out of 
the purparty of the wife, it binds for ever, if the partition was 
equal. Co. L. 169. 6. 
If a rent be granted for equality of partition, the grantee 
and his heirs may diſtrain for it of common right, into whatſo- 
ever hands the tenements out of which, Sc. ſhall come, Lit. 


7 252. 5 


(C. 9.) Partition, when indefeaſible, 


If a. partition be made by writ de partitione facienda after the \O. g. 
appearance of the tenant, the judgment is, guod firma & fabilis If made oy 
imperpetuum teneatur, and therefore, it ſhall not be defeated. Co —— 
I. 168, ö. 171. as | 

Tho' made againſt a feme covert. G. I. 171. a. 

And tho? it be not equal, 15:4. 
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(C. 10.) 


Tf mide by 
commiſſion. 


(C. 11.) 
If made by 
conſent. 


P ARCENE R. 


8o it ſhall not be defeated tho' it is not equal, and any one ot 
the parties is an infant. C. L. 171. a. b. 

So, by the f. 8 & 9 W. 3. 31. if made without the appearance 
of the tenant, if ſhe does not appear within fifteen days after the 
return of the attachment, where an affidavit was made of notice 
to the tenant forty days before the return of the writ, and a copy 
of it left with the occupicr of the land. 

But by the ame ſtatute, if judgment be in a writ of partition, 
without the appearance of the defendant, upon motion ſhewing a 
probable bar, or that the demandant hath not title to ſo much, 
within a year after judgment, or (if the party was an infant, 
covert, non-ſane, or out of the realm) after the inability is re, 
moved, the court may order the defendant to plead, c. 

Or, it the demandant's title be admitted, but the partition ap. 
pears unequal, the court may award a new partition, 


So a partition by commiſſion out of chancery binds all of ful 
age, if part of the land in capite be alloted to each; for there is 3 
proviſo in the writ to ſuch intent. Co. L. 171. a. 

So, if it be equal, tho ſome be within age. Ibid. 

But an unequal partition by commiſſion does not bind any 
within age: for it is made, ſalro jure ſi, &c. Ibid, 

Vide Chancery (4 E.) | | 


So a partition of lands in fee ſimple by perſons of full age, 
ſound memory, and not covert, by agreement between them, 
never ſhall be defeated. Co. L. 166. a. | 

Tho? the part of one be not equal in yearly value to the part of 
the other. Lit. ſ. 255, Co. L. 166.32. 

So, by perſons within age, if it be equal. Co. L. 171. 4. 

So, if a baftard eigne and mulier puiſne make partition between 
them, the mulier ſhall be bound by it for ever. Co. L. 170. b. 

So, if huſbands ard their wives parceners make partition, which 
was equa! at the time of the partition, it ſhall not be afterwards 
defeated. Lit. ſ. 257. 

Neither by the wives after the coverture determined, or by 
their heirs. Co. L. 171.0. * 

Tho? by ſurrounding or neglect, the parts afterwards become 
unequal, Bid. 

So, if a partition be made between huſbands and their wives, 
not equal at the time of the partition, it ſhall not be defeated du- 
ing the coverture. Co. L. 166. a. 

Or, if ſuch partition be between parceners, where any one 13 
non - ſane, it ſhall be good during the life of the perſon non-ſane, 
Ibid. | ; 

So, if parceners make partition within age, and agree to it at 
full age, by taking all the profits of their parts, &c, it ſhall be 
good for ever. Lit. ſ. 258. 

So, if parceners make a partition of lands in tail, which 1s 
equal, it ſhall not be defeated by them, or their iſſues. Co. I. 
173. 6 | 


ny 


PARCENER. 


during the lives of the tenants in tail. Lit. /. 255. 


of the land are equal. L. /. 260. 


(C. 12.) When it may be defeated. 
But if a partition be of lands in tail, and one part is not equal 


agree to the partition. Lit. fe 255. C. L. 166. as 

So, if a partition not equal be of lands in fee, or tail, where 
any Parcener is within age, if ſhe does not agree to it at her full 
age; ſhe may avoid it at any time during her nonage, or after- 
wards. Lit. ſ. 258. Co. L. 166. a. 

So, if ſuch partition is made between huſbands and their 
wires; after the coverture determine, the wife or her heir may 
defeat it, G. L. 166. a. Lit. ſ. 256. | 


30, if the purparty of one parcener be evicted by a title para 


a warranty and condition in law, that the one ſhall enter upon 
the other and enjoy her part in parcenary, if ſhe be evicted, as 
long as the privity between them continues. Lit. /. 262. (Vide 
G. I. 173. bs) EM | 

Tho! the eviction be only of part of the purparty. Co. L. 
173. b, . 

or only of an cſtate of freehold z as, for life, or in tail, &c. 
Co. IL. 174. a. | 

So, if all the land in fee be allotted to one, and the land in tail 
to another parcener, and ſhe who has the land in fee aliens her 
part; her heir may enter into the land in tail to have a recom- 
pence out of it for ſo much as belongs to her. Ly. /. 260. 

So, if ſhe who has the land in fee makes an eſtate tail only; 
for the reverſion after the tail ended, is not of any account. 
GG. L. 173. a. : 

So, if the aliens only part of the land in fee, her heir may 
wave the reſidue, and enter upon the land in tail. Eid. 

Tho' it was not known that any part of the land was entailed: 
for every one ſhall be intended to be conuſant of her title, Co, L. 
173. b. 

But if the privity between the parceners be deſtroyed before 
eviction, then the parcener who was evicted ſhall not enter into 
the part of the other; as, if after partition between A. and B. 
the one aliens in fee, and then the alienee is evicted; the alicnor 
ſhall not enter upon the other: for by her alienation ſhe has diſ- 
miſſed herſelf to have any of the tenements as parcener. Lit. /. 


202. 
80 


So, if land in fee is alloted upon a partition to one parcener, 
and land in tail to another, it ſhall be good as long as both eſtates 
continue without alteration ; for it is not neceſſary that the eſtates 


in value to the other; after the death of one, her iſſue may diſ- 


(mt, the partition ſhall be defeated: for the partition imports If 


169 


80, if each part is not equal in value, it ſhall not be defeated 


(C. 12.) 
If it be not 
equal. 


(C. 13.) 
one pure 
party be 
evicted, 
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PARCENER. 


50 ſhe ſhall not take advantage of a warranty in law, Cy, J. 
174. 4. 

80, if land in tail be alloted to A. and land in fee to B. uh 
aliens, and aſterwards her heir enters into the part of A ſhec, 
not enter into the land in fee which was aliened : for by de 
alienation the privity was deſtroyed. G. I.. 172. . 

Yet if ſhe who had the land in fee aliens only for life, or year;; 
her heir ſhall not enter into the land in tail. G. L. 173. 4. 

80, if ſhe who had the land in tail, diſcontinues in fee, he 
iſſue ſhall not enter into the part of the other; for he has rem 
by a formedon for the land in tail. Lid. 


” 
| 
1 


(C. 14.) How it ſhall be defeated, 


When a partition by a commiſſon out of chancery is avoidable, 
it may be detcated by a ſcire facias, (Vide G. L. 171. a.) 

Or, by a writ of partition. hid. | 
So, if a partition be voidable for want of equality, ſhe wy 
would defeat it may waive aſſenting to her part, and enter int 

the part of the other. Co. L. 174. a. 
And by ſuch entry ſhe defeats the whole partition. Bid. 
But if a parcener be evicted after partition, and would tak 
advantage of the warranty in law annexed to the partition; ft 


does not defeat the whole partition, but ſhall have a recompence 

for that which the has loſt. Id. | | t 
And ſhe ſhall have a recompence for her moiety only, by whid 

the loſs will be equal. Bid. N 


(C. 15.) The Effect of a Partition. 


Upon partition made, the occupation and deſcent, which be 
fore were in common, ſhall be ſeveral and diſtinct. Sav. 113, 

But a coparcener, after partition, continues in the ſame pri 
of eſtate as before: for it does not convey, or make any alter 
tion of the eſtate. bid. 

And therefore, parceners ſhall have aid, and vouch, E. 
(which are founded in privity) after partition, as well as befor 
Tbid. 

So parceners ſhall be in from the common anceſtor, as befere; 
for the partition does not make any degree. Mid. 

So a partition of the demeſnes of a manor does not ſever then 
from the manor, as long as the manor continues in parcenat) 


Bid. 


Pp ARCO FTRA CTO. 
Vide Diftreſs, (D. 2.) 


17t 


PARDON. 


(A) By the King; Jn what Caſes gzanted. 


HE king, by his prerogative, may grant his pardon to all” 
' offenders attainted or convicted of a crime, where he has 
hope of their amendment. 87. P. C. go. a. 3 Ii. 233. Vide 
Parliament, (L. 46.) Vide Preregative, (D. 8.) 
And therefore, in high, or petit treaſon, a pardon may be 


granted by the king alone. 3 IH. 233. 
So, in murder. R. 4 11:4. 61. Sho. 284. (Vide Sal. 499.) 


In all felonies. 3 1. 233. _ 

So, if a man be convicted for manſlaughter, the king may par- 
don the burning in the hand. 3 f. 237. 

So, tho' he be convicted in an appeal, H. P. C. 252. (Vide 
. 237.) b | 

So, if convicted for hereſy, or other eccleſiaſtical offence, 3 
Inft. 238. Vide paſt, (E. 1.) 

So the king may pardon piracy. 3 1:7. 238. 

So the king may pardon any crime or offence before attainder, 
or conviction. 3 1. 233. 

The judgment againſt a petty jury in an attaint: for though it 
be the ſuit of the party, this judgment does not give ſatisfaction | J 


to the party. 3 1ſt. 237. | 
The impriſonment for two years in a judgment upon the ff, { 
V. 2. 35. 3 Inft. 237. 1 


So all that is forfeited to the King by attainder, he may rcitore 
by his charter. 3 1. 233. 


(B) In what, not. 


BUT by the /. 2 Ed. 3. 2. conf. by 4 Ed. 3. 13. a charter of 3 
pardon ſhall not be granted but in caſes where a man kills { 
mother per inſortunium, or ſe djendends, | 5 
And by the fat. 14 Ed. 3. 15. no charter ſhall be hencefor- þ 


ward granted of the death of a man, or other felony, except in 
caſe where the king may do it, ſaving his oath of his crown, and ; 
a charter to the contrary ſhall be held for none. J 
Yet theſe ſtatutes do not reſtrain the king's prerogative z but x 
they are a caution for his uſing it well. Semb. cont. St. P. C. 101, 
Oc, Acc. 4 Mod, 63. Sal. 499. (Vide Sho. 284.) 
And therefore, a pardon with a un ante of the ſtatute is 
uſual. St. P. C. 101. a, Mo. 752. Keig. 24. | ; 
So the king cannot, by his pardon, diſcharge the appeal of the 4 
party. H. P. C. 251. 3 It. 237. 9 
Or a thing in which a ſubject has a property, or intereſt, Vide 1 
Pf, (F.) 1 | 
So the king by his pardon cannot make reſtitution of blood, 
where the blood is corrupted by attainder; for it muſt be done 
by act of parliament. 3 lifts 233. 
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772 PARDON. 


(C) "ow expounded. 


A General pardon ſhall be expounded moſt ſtrongly againſt the 
king, and for the-benefit of the ſubject. 5 G. 48. 50. a, 
And therefore, where the king pardons all hrs fubjefs ; an alien, 
reſiding as a friend in the kingdom, ſhall be pardoned : for he i; 
a ſubject, though not a natural ſubject. Semb. Hab. 271. 

But a pardon to A. F all debts, {hall not be extended to a debt 

+ [So #s to by A. and B. 3 It. 230. . | 
I A pardon of all treſpaſſes, does not extend to the cutting of 

: wood in a foreſt, which amounts to waſt. R. Jon. 279. 
[The recognizance of a perſon indicted for beating a cuſtom. 
houſe officer, in diminut. reventionum dom. regis, was diſcharged 
on an act of grace, 7 G. though ſuch offences are excepted. Rex 


(D) By what Moꝛds it ſhall be. 


F the king pardons treaſon, murder, rape, O. it ſhall not be 

allowed, if the crime be not ſpeciſied in the charter. 3 Inf, 
236. | 

30 a commiſſion, or grant of an office, does got amount to 
pardon for high treaſon : for a pardon by expreſs words is necel- 
fary. R. 2 Rol. 50. 

So, if the king pardons I fe/onies ; this extends to petit tres 
ſon, as well as murder, manſlaughter, arſon, burglary, robbery, 
rape, &c. Co. L. 391. as 

So chancemedley, /e defendends, and petit larceny. Mid. 

So a pardon of all felonies, in which treaſon is excepted, vil 
be a plea to an indictment for felony againſt him who has con- 
mitted treaſon. Per Coke, Poph. cont. 2 Leo.428, 

So a pardon is ſuſſicient, tho' the words are not poſitive : as, 1 
pardon of outlawry, F any be, diſcharges him who is outlawed, 

: 3 Inft. 238. 

So a pardon of the alienation of lands which are holden in c- 

pite, ut dicitur. 3 Ist. 239. 


(E) What Dffences a Pardon diſcharges, 
(E. 1.) Spiritual Offences, &c. d 
I a ſuit be between party and party in the ſpiritual court pro ,. 


lute anime, or reformatione morum, the king's pardon, before 
or after the ſuit begins, diſcharges it : for the ſuit is for the king: 
R. 5 G. 51. a. KR. 2 Cro. 335. 2 Bul. 182. Cont. Cr. E. 


684. 
If a ſuit be in the Har- chamber, for a miſdemeanor. 5 Co. 5 l. 4. 5 
3 Inſt. 238. | 
So, where the ſuit is in the ſpiritual court, ex %. R. 5 


Co. 51. b. R. Cro. El. 684. 8 a 
; | 0 


- 


. | 


So, if a pardon be after ſentence in the far-chamber, or ſpi- 
Ntual court, it diſcharges the ſentence, and conſequent diſabili- 
ties, R. Gro. Care 55. Adm. 2 Cro. 335. : : 

If a ſuit be in the ſpiritual court tor ſimony, a pardon diſ- 
charges the penalty; tho” it does not enable to retain the bene- 
ce. R. Cro. El. 686. Mo. 916. 

If a man be convicted for hereſy, the king by pardon may 

iſcharge it. Inft. 238. | 
gy i a IT 5 by ſtatute to him who will ſue for it; 
the king, before ſuit, may pardon the whole penalty. Mid. 

And the moiety, or king's part, after the ſuit commenced, Bid. 
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(E. 2.) A Pardon of the Foundation diſcharges all dependant. 


So, if the king pardons the foundation, all dependant upon it Vd pop, 
Mall be pardoned : as, if a pardon be of an offence after a ſuit C. 
r it in the ſpiritual court; no colts ſhall be afterwards given. 

. 5 Co. 5 1. b. 2 Rel. 299. J. 2. R. Lat. 190. 

If a pardon be after an action commenced, and before judg- 
ment, the amerciament ſhall be pardoned, tho' it was not due 
before judgment : for the delay, for which it was given, was 
pardoned. C. L. 126. 1. X. 5 Co. 49. 

if there be a pardon of a treſpaſs, before butlawry for it, the 
king's fine is pardoned. 2 Rel. (179.) J. 10. 

If the contempt be pardoned, excommunication for it is dif- 
charged. 2 Rel. (178.) J. 45. Ju. 227. Cro. Car. 199, 

If a bill in the far-chamber, before pardon, be exhibited for 
matter within the juriſdiction of the court as to one defendant, 
and for a matter ſcandalous as to another, and after a pardon of 
all contempts the bill is diſmiſſed as to the ſcandal with coſts à the 
coſts are diſcharged by the pardon. R. Hut. 79. R. Cro. Car. 68. 

'Tho' a bill depending was excepted out of the pardon : for this 
relates only to matter againſt the other defendant. R. Hut. 70. 

Aſter an indictment for a forcible entry, and reſtitution upon 
it; if the king pardons the force, the defendant cannot after- 1 
werds proceed upon a traverſe to the indictment to obtain xeſti- 
tution. R. Tel. 99. 2 Cro. 149. 

Aſter treſpaſs for a batttery, and before judgment, if the king 
pardons the force, there ſhall be no capiatur. Cs. Car. 32. 

If a ſtroke be the 1 Apr. upon which death enſues 10 Apr. 
and the king pardons all offences till 4 Apr. by which the ſtroke 
was pardoned ; by conſequence the murder ſhall be diſcharged, 
R. Pl. Com. 401. | 

If an obligation be ad parend” mandat” ecclefie, a pardon, of rhe 
effence and excommunication, diſcharges the obligation. Mad. 
C. 71. 2 Lev. 36. 

[f the king, after verdict upon an obligation and non g ſuctum 
pleaded, pardons al! debts, and judgment be afterwards entred 
yet it ſhall be diſcharged by the pardon, and the defendant may 
plead it. 3 Inſt. 235. 

A pardon of a delt diſcharges all ſuits for it; or vice ver/@. 
3. 239. - 
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upon it is only a miſdemeanor) and a pardon is granted of 2 

- miſdemeanors, Sc. but not of murder or poiſoning, and after 

, wards the party dics, the felony is not pardoned. Nichvlas's c 
1748. For. 64.] 


PARDON, 


[If the felony has it's commencement before the pardon tig 
place, but not it's completion, the pardon ſhall operate in favoy 
of the priſoner, as it would have done had the felony been com. 
pleat before the pardon. This is the true ſenſe of the dodrin 
in Cole's caſe, Plowd. 401. ſupra. Duod neta. Nicholas; cak, 


1748. Fort. 64.] 
F) Chat not. 


UT a pardon of al! felonies, where the party is attainted, dos 
not diſcharge the attainder, or execution upon it. St. P. C. 
102. 6. H. P. C. 251. 3 Inft. 238. 

So a pardon $f the attainder, or execution, without mention d 
the felony, docy not pardon the felony. St. P. C. 102. 5. K 
P. C. 251. | 

Nor ſhall a pardon of the ſelony only, when a man is abjured, 
diſcharge him without mentioning the abjuration, St. P. (. 
I02, b, 

So a pardon of a felony of which he flands indicted is not goo, 
if he be not indicted, 2 P. C. 251. 3 Inſt. 238. 

A pardon of felany, without mention of bigamy, is not good, 
where the felon had prayed his clergy, and it was objected tht 
he was bigamus, and a writ iſſued to certify whether, c. N. J. 


So a pardon of ſeveral jointly of all felonies by them committed i 
not good; for felony is ſeveral. Ibid. 

So, if it ſays, by them, or any of them, committed. Ibid, 

So a pardon of a jelonious killing does not pardon murder, 
Ray. 13. K. cont. 3 Mod. 37. 

So a pardon to be acquitted of the eſcape of priſoners diſcharge 


him of a negligent, not of a voluntary eicape. Sr. P. C. 102.1, 4 

So a pardon of a felony for which he was attainted, & ann c 
gue ad dominum regem pro felonid predict pertinent, without words 2 
of reſtitution, does not intitle him to a debt due upon an oblig- be 


tion: for that was veſted in the king by the attainder, without: Wi: 
office, R. 2 Rol. (178.) J. 10. 

So a pardon of an outlawry for felony, does not reſtore his K 
goods or lands forfeited by the outlawry, without words of relt- 
tution. 2 Rel. (179.) J. 15. Vide infra. 

So a pardon of felony does not reſtore a diſability by cor- 
ruption of blood. P/. Com. 557, 8. 

Nor enable him to be tenant by the curteſy, if he has not iſu: 
after, tho' he had before the attainder. 13 H. 7. 17. a. 

If a man gives a ſtroke, or poiſon (which till death enſues 


A pardon to a parſon of a church of all contempts, &&c. ali? 
acceptance of a plurality, docs not reſtore him to the form«t 


church. X. John. 339. 8 


- 


1 PARDON. 


tiles & a pardon does not diſcharge a thing in which the ſubject 
wou 1s a property, or intereſt; as, if a ſuit be in the ſpiritual court 
com. or tithes, a legacy, contract or matrimony, Sc. R. 5 Co. 51. a. 


Or, for dilapidations. R. 3 Mod. 56. 

If an incumbent, c. accepts a plurality, the intereſt of the 
tron or king, to preſent, ſhall nor be diſcharged by a general 
ardon., R. Cc. Car. 357, 8. 

8o treſpaſs lies upon the ff, de malgfuctoribus in parcis, for the 
amends and recompence to the owner, tho' the king has pardoned 
he offence. R. Dal. 60. | 

So a penalty upon a conviction for deer-ſtealing, is not dif 
harged by a pardon ; for it is a forfeiture to the party grieved. 
Somb, 1 Sal. 383, 4s | 
So, after an indictment for a nuſance, and a fine upon it, if 
there be a pardon of a «fences; the nuſance may be afterwards 


ured, removed; for it is annoyance to the ſubject. X. Sal. 458. 
. So, if the king pardons the judgment given againſt the petit 


bury in an attaint, the party ſhall have reſtitution z for the right 
of the party is not diſcharged by the pardon. 3 Inf. 237. 

50 the xing cannot by his pardon diſcharge a nuſance, on an 
indictment for it: for the ſuit is given to the king, for the re- 
formation of the nuſance. id. x 
Nor, a recognizance or obligation to the king, for ſurety of 
the peace; before the condition broken, 3 /. 238. 

Nor, an action commenced gu ln, &c, upon a penal ſtatute, 
except for the king's moiety or part. Lid. 
r, a penalty given to the party grieved, Lid. 


rder, Nor pcralties given between the informer and the poor of the 
ariſh, Howe! v. Faines, T. 21 C. 2. Str. 1272s] 

ages Nor, a penalty for ſecuring a duty, given in recompence of a 

2.6 duty taken away: as, where the /?. 6 Ann. 16. gives 406. por 


ni an. for admiſſion of every broker, and that any not admitted, 
Orc; Ec. acting as a broker, {hall forfeit 25/. Ihe penalty ſhall not 
lige be diſcharged by an act of pardon of all offences the king may pare 
hout dr. R. 2 Mod. Ca. 103, 4. 

(Nor by an act of grace. Ludlam v. Lopez, A. 9 G. 
e his Kr. 529. ] 


reſtt So a pardon does not diſcharge a thing conſequent, in which 
the ſubject has an intereſt veſted in him: as, if colts are taxed in 

col the ſpiritual court, a pardon of the ence does not dilcharge the 
colts. R. 5 C. 5 1. 6. K. 2 Cro. 159. Cro. Car. 199. 

iſſue Tho' the party appeals after colts taxed, by which the ſentence 
8 ſuſpended. K. 5 Co. 51. 6. 

rſues Tho' coſts are awarded, and not taxed; for by the award 


de party has an intereſt in them. Co. Car, 9. Cont, 2 Rel, 
ter 304. J. 40. . 


ca/t So, if the party appeals after coſts taxed, and then the pardon 
e mes, and upon the appca! the former ſentence is annulled, and 

aſter colts given to the appellant ; theſe coſts are not diſcharged by 
mat the pardon: for the coſts being taxed in the original ſuit, the 
party had a right of appral, which was not taken away by the 

85 pardon; 
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Old Bailey is this; a ſign manual iſſues, ſignifying the king's is 


| Have a pardon of right. H. P. C. 250. 


pardon ; and by conſequence has a right to the coſts. N. C, 
Car. 47. 

So, a pardon, after judgment and coſts taxed in the far}, 
ber, does not diſcharge the coſts and damages given. 3 Inſt, 20 

So a pardon of an offence does not diſcharge a collateral uin 
ſubſequent to it. 

So, if the king pardons an intryſon and entry, this does ny 
diſcharge the profits ; for he ſhall have account for them agzing 
the intruder, or debt againſt his leſſee, if theſe actions are 1; 
pardoned. 2 Kol. (178.) R. 

[So the crown's ſhare only of a forfeiture is pardoned hy 
act of general pardon, but not the informers on an informata 
filed previouſly. IVeddel v. Thurlow, T. 10 Ann. Parker 2%, 

[So 9 G. 3. c. 37. which diſcharges perſons who have incumi 
penalties, if they pay the duty before, Sc. bars only ſumm 
actions, but diſcharges not defendant againit whom verdict un 
obtained before. Conch v. Fefferies, T. 9 G. 3. 4 B. AI. 216: 

If the king pardons an outlawwry, the fine to the king is not di. 
charged. 2 Rol. (179.) I. 10. ; 

If a man, bound in a recognizance to the peace, commin: 
felony ; a pardon of the felony does not diſcharge the breach of tl 
recognizance. 2 Rzl, (179.) J. 17. 

If a man be outlawed, a pardon of the outlawry docs not git 
the goods, without words of reſtitution, 3 Inf, 238. 


(G) Pardon, Dow granted. 


* 4 Pardon ought to be under the great ſeal. 1 BY. Rep. 40 
*The method of pardoning, on the circuit, and at tt 


tention of either an abſolute, or conditional pardon, and direcing 
the juſtices of gaol delivery, to bail the priſoner, in order to 9 
pear and plead the next general pardon, that ſhall come out 
which they do accordingly ; taking his recognizance to pertom 
the conditions of the pardon, if any. 1 Bl. Rep. 479.* 

If a man be found guilty of homicide /e defendends, he ii 


For, by the ff. Glo. . les juftices afſavoter au roy, et le rn 
en fra ſa grace, ſi luy pleijt. | ko | 

And therefore, the juſtices, upon his requeſt, let him to mai 
prize, and give a wr he chancellor containing the whole % 
cord of his acquittal, upon which certificate the chancellor ſl 
make his pardon, without ſpeaking to the king. S.. P. C. 1; 
(2 tft. 316.) ; 

But he ſhall not be diſcharged withbut a charter of pardon 
&. P. C. 15. a 

By the ff. 27 Ed. 2. fl. 1. 2. in every charter of pardon, th 


ſuggeſtion, and the name of him who makes it, ſhall be cw 3 
prized; and if the juſtices find the ſuggeſtion falſe, the chat 
mall be diſallowed; 1 . 


PARDON. 177 


And by the . 5 H. 4. 2. the name of him who makes the 
ſoceſtion ſhall be ſpecified in the pardon ; and it a felon becomes 
a Jef afterwards, he forfeits 100. to the king. 
But the effect of theſe ſtatutes is evaded by a a unte. 
$, P. C. 102. d. : | 
804 by the ff. 13 R. 2. /. 2. 1. in a pardon of treaſon, mur- 
der, r rape, if the offence be not ſpecified, the charter ſhiall be 
flowed. Conf. by the ff. 16 R. 2. 6. ; 
But a ſmall or immaterial miſtake, in a pardon, does not vi- 
tiate the charter: 28, if it ſays, in conſideration of ſervice by his 
family verſus the crown, where it ouglit to be, erga the crown. 
i Rl. 297) 5 

If the indictment be, J. B. of C. in com, D. and the pardon 
omits in com. D. For confiat. de perſona, R. 1 Rol. 297, 8. 

If the indictment be, A. B. of C. knight, and the pardon be of 
A, B. baronet, Pes 3 J. Holt cont. Comb. 84. 


BW 


II ow the Party ſhall take the Benefit of a 
n dr be P Parvon. 


F a pardon be by an act of parliament, in which there is no 7, Parlia- 
[ exception, the defendant {hall take advantage of the pardon, N 
| a . 46.) 
without pleading. &. P. C. 103. a 3 Infl. 234. Pl, 

Cam. 83, 4. 

Ad the court ſhall give him the benefit of the act, tho' he 
waives, or refuſes it. St. P. C. 103. a. 

So he ſhall have the advantage without pleading, where the 

act ſays, that he ſhall take advantage without pleading ; tho? 

there are exceptions in the ſtatute. St. P. C. 103. a. Semb. 

Lane 71. ; 

Where the exception goes only to particular perſons by name, 

2 Lev. 23. 

But, generally, when there are exceptions, the party ought to 

W plcad, and ſhew that he is not a perſon excepted. St. P. C. 

103. a H. P. C. 252. Cro. Car. 449. Pl. Com. 103. a. 

2 Le. 28. 3 Inf. 234. : 

So a ſpecial pardon thall not be intended, if it be not pleaded: 

23, if an entry of a judgment, where the plea was after a general 
pardon, be, nil de fine quia pardonatur ; for the pardon not being 
pleaded, ſhall not be intended. R. 1 Leo. 300. Cre. El. 153. 

So, if a _capiatur, or in miſericerdia be entred, where the plea 

was after a general pardon, it is well: for perhaps there was an : 
exception, KR. Ov. El. 768. 778. 

And if there be a general pardon, in which there are ex- 
ceptions, the court need not take notice of it, if i; be not pleaded. 

Lane 71. 

So, if a man has a charter of pardon from the king, he ought 

to plead it in bar of the indictment. 1 Nl. 297. 

do he ought to plead it, ſhewing his charter / pede Agilli. 

N. P. C. 103. a, H. P. C. 252. 

Vol. V. N And 


nu And if he pleads not guilty, he waives his pardon. R. Reg. 2. 
Ne Yet, if a pardon be of murder and manſlaughter, and he pleag 
2 | not guilty to the indictment for murder, and is found guilty of 
q. 1 manſlaughter, he ſhall afterwards have the benefit of the pardon, 
7 | Dub. Kele. 25. 

*On an indictment for returning from tranſportation, the 
king's ſign manual may be given in evidence ; and if not revoked, 
and the condition be literally, though not ſubſtantially, complied 
with, the priſoner ſhall be diſcharged. 2 Bl. Rep. 797.* 

"bf . [Defendant in an information for maihem ſhall have the hene. 

5 N fit of an act of grace, though he did not inſiſt on it at his trial; 
3 but ſhall pay proſecutor full colts. Rex v. Haines, P. 21 G, 2. 
1 1 Wil. 214.] 5 

9 So, if there be a variance in the addition, Sc. between the 
; charter and the indictment, he ought to aver that he is the ſame 

perſon. H. P. C. 253. 

And if the pardon be between the verdiẽt and the judgment, he 
may plead it, tho' he has not a day in court, for neceſſity; for he 
4 cannot have an audita querela, or ſcire facias, againſt the king, 

5 So, by the /. 10 Ed. 3. 3. a man pardoned ought to find fi 
158 ſuſficient mainpernors, before the ſheriff and coroners of the 
8 county where the felony was done; and the mainpriſes ſhall be 
| " ſealed with their ſeal, and returned into chancery ; otherwiſe the 
25 


= charter ſhall be holden for none. But this ſtatute is now re- 
1 pealed by the f. 5 C 6 M. M. 13. 
4 And therefore, when he pleads his pardon, he ought to hare 
a writ of allowance, teſtifying that he has found ſureties accord- 
ing to the ſtatute. 4 Mad. 62. Ray. 13. Per Holt, Sho, 28, 
Sal. 499. 3 Inſt. 235. | 
Or he may plead the pardon, with an averment that he has 
found ſureties, prout patet per recordum. 3 Inſt. 235, 
So, by the /. 5 & 6 W. & M. 13. which repeals the /. 
10 Ed. 3. The juſtices, before whom a pardon of felony s 
' pleaded, may at diſcretion remand the party to priſon, till le 
enter into recognizance with two ſureties, or if an infant, or 
covert, till they find two ſureties for good behaviour for {cyen 
EATS. 
l [There has been no inſtance, ſince this ſtatute of the court 
requiring recognizance for the good behaviour of a perſon pu. 
doned for murder. Rex v. Chetwynd, H. 17 G. 2. Str. 120% 
But there needs no writ of allowance, if there be a ſpecial u- 
obflante. H. P. C. 250. Cre. Car. 596, 7. 
So, if he has no writ of allowance, he ſhall not be hangel. 
H. P. & 153. | 
So it is not neceſſary for treaſon. R. Cro. El. 814. 
So, by the ff. 10 Ed. 3. 3. if he finds ſurety for his good belt 
viour, and after mainprize does contrary to the peace, the 
charter ſhall be held for none.—{Repecaled by the /f. 5 C 6 V. 
8 | & A. 13.) 
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PARDON. 


= And therefore, upon the peace broken, a /cire facias lies to re- 
cal the patent; and he ſhall be hanged for his firſt offence, H. 

262. 

a 2 i it appears by an indictment confeſſed in the ſame court 

5 where he pleads his pardon, that he has broken the peace; the 

urter ſhall be diſallowed. St. P. C. 104. a. 

But where there is a ſpecial non-ahſtante of the ſtatute in the 
orter, it ſhall be good, tho? the peace be broken. H. P. C. 25 2. 
50, if a man be outlawed in an appeal, and has a pardon, he 
egi to ſue a /crre facias, againſt the appellant, before allowance 
c the pardon. S'. P. C. 104. 5. 
con a pardon for a miſdemeanor, the defendant ſhall not be put 
o the bar, nor plead it on his knees. Rex v. Hales, M. 2G. 2. 


„. $16. ] 


(1) Exception in a Pardon. 


| J* an offence be excepted, a corporal or pecuniary penalty, 

dconſc quent to it, is alſo excepted. R. 5 Co. 47. a. 

If an offence and fraud, in not collecting or paying the re- 
enue, or other money to the king, be excepted; a penalty for 

inporting prohibited goods will be excepted. Dub. 3 Med. 241. 
If accounts are excepted in an act of pardon, a ſum due upon 

an account ſtated is excepted. R. 3 Lev. 135. 

So a debt for rent to the king, ſhall be excepted, tho' by ne- 

Welizence of the clerk it was not in charge in the excheguer. R. 

Ce. Car. 349. | 

lt a bond to pay a debt, &c. be excepted, a recognizance to 

W pay it ſhall be within the exception. R. Hard. 369. 

W lf burglary be excepted, a man attainted for burglary is within 

che exception. 3 Inft. 234. 

But where an exception goes only to the penalty, or forfeiture, 

nothing is excepted, but what is neceſſary for recovery of the pe- 

WT nalty ; as the proſecution : for the impriſonment and all corporal 

W puniſhment are pardoned. R. 5 G. 47. a. 

If all offences in taking away, or purloining the king's goods, 

money, e. are excepted, felony in purloining them will be par- 

W doned. Hard. 367. (Os. Car. 449.) 

5 exception of murder does not extend to a felo de ſe. R. 

Lex. 8. 
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(A) Pariſh, When taken fo2 a Dfoceſe. 


PAR OECTA ſigniſied antiently the precinct or dioceſe of 
the biſhop. Seld. de Dec. 80. [Edit. 1726. 3 vel. 1129. ] 
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(B) Dariſh. 
(B. 1.) What ſhall be. 


JN the time of Honorius, archbiſhop of Conterbury, Englund v 

divided into parithes. Camb. Brit. in the Introduftion, Cm 
Seld. Fr F T. 3 vl. 1208. 4 
Evxcry precinct which belongs to the ſame parochial church, i; 
one pariſh, Nom. verb. Pariſh. 

A pariſh was a precing within a dioceſe, which comprehendel 
one or more vills, or a leſſer territory. Seld. de Dec. c. 6, þ 3 
P. 80. 3 vel. 1120. \ 

For ſeveral vilis may be contained in the ſame pariſh. 

And therefore, parzchia is ſaid to be, /ocus in quo populus alicuju 
eccleſiæ degit. 5 Co. 67. a. 

So, plures hainletii petuerunt pertinere ad unam parochiam, N. 4 
c. 15. /. 9. | 

SO plures parochie potuerunt fertinere ad unam villam. Fl. 


Co 15. / 9. 
(B. 2.) What not. 


But if a place has not a church, churchwardens, and /acran 
tale, it is not properly a parith, 

So it ſhall not be a pariſh by reputation within the /. 43 H. a 
if it had not a parochial chapel, chapel-wardens, and /acramentali, 
at the time of the ſtatute. R. Sal. 501. 

Tho' it had a diſtinct overſcer, and maintained its own pot, 
Sal. 501. 

Tho? it had alſo a chapel-warden, by whom rates are colleCtci 
there, and paid to another pariſh. hid. 

So land ſhall not be within any pariſh, unleſs by preſcription, 
or act of parliament. Sri. 137. 

80 a place, Sc. may be extraparochial. 

Yet an cxtraparochial place is within a county. Per Hal, 
Shin, 685. - 


(c) ail. 
(C. 1.) What ſhall be. 


ILL A ex pluribus manſumnibus vicinatas G. IJ. 115. . 
[A vill muſt conſiſt of ten families, or have a conſtable, 0! 
at leaſt the reputation of a vill. Rex v. Denham, P. 8 6. 


B. S. C. No. 11. Str. 1004. Rex v. Grafton, P. 10 G. % 
B. S. C. No. 31. Str. 107:.] | 
And a vill is the gens, which comprehends fererll rs 


Co. L. 115 be 

For every borough is a vill; but not & converſo. Did. 

So every pariſh ſhall be intended to be but one vill, if it dos 
not appear to the contrary. C. L. 123. ö. 6 


o 
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So every place ſhall be intende:] a vill primd facie, if | it docs 
not appear to the contrary, C. I.. 125. 0. . 2 C. 203, K. 
Sal. 801. | : 

And therefore, if a fine be levied of lands in A. and the pa- 
nin of A. comprehends ſeveral vills, A. Z, Se. nothing paſſes 
but land n the vill of A. and not lan l in B. or other wills within 
the pariſh FE KR. 2 Co. 120. Vd. Fine, (i. 4+) 

Bat a fac of Jard in the pariih of A. pailes land in all the vills 
of the ame darith. . Vent. 170. 

80 fine in wich has a ſuperintendeney and conſtable 
wrica, wich extend over ſcveral ville, paſies land in thoſe vills. 
I Vent. 179. 


If all the houſes in a borough are decayed, yet it continues a 


| vill. Co. ts IIS. b. 


(C. 2.) What not. 


But it ſ::ll not be accounted a vill where there is not, and 


| never was 2 {aroctunat church. Cz. L. 115, 6. 


1 * 


So 042 v cannot be wit another vit: and therefore, if in 
reple uiu, the taking is 'uppolcd ima warren in A. and the deſend- 
at 2v0ws for rent out of a manor, which extends to A. and B. 
and the plain? alledges an atigument of dower out of B. and 
avers thit the warren in B. was within J. This is bad; for B. 
which ought to be intended a vil, cannot he within . which 
ougtic alſo to be intended a vill. K. 1 Sd. 10. 

An extra-paroctual place, conſiiting of two houſes, Sc. 300 
acces of land worth 300 J. per on nm, belonging to, and in the 
dec ipation of ſeveral perſons, are not ſulticient to conititute a 
vil.® Rex v Denham, P. 8 G. 2. B. S. C. No. 11. Str. I004.] 

Nor an extra-parociial place, a manor, formerly a nobicman's 
ſat, and park, fince converted into farms, and having five houſes 
occupied by five tenants, Kc v. Graſtan, P. 10 GC. 2. B. 8. 
C. No. 31. Sr. 1071.) 

[Nor cxtra-parochial plage, conſiſting of one capital meſ- 
ſuage, two old cottages, one new one, and one tenement, part 
of the capital meſſuage, all let to one, and inhabited by him and 
his under-tenants. Ice v. Showler, T. 3 G. 3. B. . 1 391. 


. 
Vide Chaje, (Co) 


PARLIAMENT. 
(A) It's Name. 


HE parliament is the higheſt and moſt honourable and ab- 

ſolute court of juitice wWichin the realm, compoſed of 

the bing and lords and commons of the rcalm. C. L. Ic. be 
D. 60. a. 1 
and is known by ſeveral names. 4 /. 2. 
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(B) It's Antiquity. 


7 HE parliament, / antiquitatem ſpeftes oft antiquiſſima, h tie 
> tatem eft honoratiſſima, ſi juriſaiftionem ęſt capaciſſima, 9 G, 
ref. | 

Tempore Ine & aliorum regum Saxonum fuerat conventus ſapientun 
fſpiritualium & temporalium. 9 Co. Pref. 


(C) When it ſhall be ſummoned. 


BY the /t. 4 Ed. 3. 14. confirmed by 36 Ed. 3. 10. a parliament 
ſhall be holden every year once, or more often, if need be. 

By the ff. 16 Car. 1. I. a parliament was to be held every third 
year. — But this was repealed by the ff. 16 Car. 2. 1. 

And by the ſame ft. 16 Car. 2. 1. it was enacted, that parlia. 
laments ſhall not be intermitted, or diſcontinued above three 
years at moſt : but wit'in three years after the determination of 
any parliament, or if occaſion oftner, the king thall iſſue writs 
for a new parliament, | 

So, by the f. 1 . S M. ft, 2. 2. it was declared, as the right 
of the ſubject, that parliaments ought to be held ſrequently. 

And by the . rg M. 2. a parliament ſhall be holden 
once in three years at leaſt: and after the determination of ey 
parliament legal writs under the great ſcal ſhall be iſſued for cal. 

| 4[Rut now ling a new parliament. 


* 1 G. 1. ö 
172 38. parliaments ſhall and may have continuance for ſeven years, and no longer, to be at. 


counted from the day on which by the writ of ſummons the parliament ſhall be appointed ty 
meet, unleſs ſooner diſſolved by his mayeſty, ] 


A writ of ſummons iſſues from chancery, by advice of the kings 
council, for ſummoning the parliament to aſſemble at the retum 
of the writ. 4 J. 4. Vide poſt, (D. 8.—E. 1.) 

But by the f. 12 Car. 2. 1. it was enacted, that the houſes 
then fitting ſhould be the houſes of parliament, notwithſtanding 
any want of a writ of ſummons or defect therein, or other defect. 

So by the . 1 . & M. 1. 

By the ,. 7 & 8 V. 3. 15. no parliament ſhall be diffolyed by 
the demiſe of the king, but ſhall immediately meet and fit for ſu 
months, unleſs ſooner prorogued, or diſſolved by the ſucceſſor. 

If no parliament be then in being, the Jaſt preceding parli 
ment ſhall immediately convene and fit as aforeſaid, 


(D) What Perſons compoſe it. 


THX parliament conſiſts of the king, lords, and commons 
Co. Los 109. b. Sal. 510. 

Of the king and three eſtates of the realm, viz. the lords ſyiri 

tual and temporal, and the commons, 4 Inft, 1. Ha, Parl. - 

| 0 
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Of the king and two eſtates. By the King at a Parliament, 
18 Jaco Rub is. : 
ut it is not neceſſary, that the lords ſpiritual or temporal 

ſhould always aflent to every act; for if all the lords ſpiritual are 
abſent, an act by aſſent of the king, the other lords and commons, 
will be good. ide pot, (G. 10.—R. 3.) 

80, if all the lords temporal are abſent, Vide pſt, (R. 3.) 

So, if the lords ſpiritual are preſent, and all diflent, Id. 

The lords and commons antiently fat together. 4 . 2. 
2 Bal. 173. Cont. Pref. Cit. Abr. 5. Vide poſt, (E. 2.) 

All the lords ought to be ſummoned. 4 Inft. 1. 4. | 

And all the knights for ſhares, citizens and burgeſſes ought to 
be elected, which are 493. 4 it. 1. 

And by the /. 5 Ann. 8. at the union, 16 peers and 45 com- 
mons are added for Scotland. 


(D. 1.) The King. 
The king is caput parliamenti. 4 Ii. 3. Ha. Parl. 1. in 


marge 
(D. 2.) The Lords Spiritual. 


The lords ſpiritual, viz. the archbiſhops and biſhops ſit in 
parliament by reaſon of their baronies; for they hold their bi- 
chopricks per baroniam. 4 Inft. 1. 45. 

And they ought to be ſummoned ex debito juftitie. 4 Ii. 1. 

The ſummons to the lords ſpiritual names them by their 
chriſtian name, and their name of dignity. 4 1nft. 5. 

But an addition of the ſurname does not vitiate the writ. Bid. 

A biſhop elect may be ſummoned as a lord of parliament, 
4 Inf. 47. . 

= to an abbot or prior named him by his dignity 
only. 4 Ill. 5. 

An abbot, c. tho' ſummoned, needed not to have come to 
parliament, unleſs he held per baroniam; for he was dead in law, 
4 Lis. 44, 5. 

So, tho' he had often ſerved in parliament. 4 yl. 45. 

And where the king granted to ſuch an one to be a lord ſpiri- 
tual of parliament, it was void. bid. 


(D. 3.) The Lords Temporal, 


Every duke, marquiſs, earl, viſcount, and baron of Eugland, 
by creation or deſcent, ought to be ſummoned to parliament ex 
debito juftitie. 4 Inte 1. 

If he be of full age. 4 It. 1. 

A ſummons to a temporal baron mentions his chriſtian name, 
and his dignity. 4 IA. 5. 

If he be a knight that is frequently added. IId. 
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And if his ſurname be added it does not vitiate the writ, 
Bid. 
If a knight or eſquire be ſummoned fy writ to parliament, he 


he cannot refuſe. 4 I ,. 44. 


(D. 4.) The Commons. 


The commons make the third eſtate of parliament, and confif 
of knights of ſhires, citizens, and burgeſſes. 4 I1nft. 1. 

And all ought to be elected by writ ex gebito juftitie. Ibid, 

And they repreſent all the commons of the realm. 16:4. 

The beginning of the commons' attendance in parliament 
ſeems to have been ſince the 40th year of H. 3. Cit. Alr. 
Pref. 11, 12. 


The firſt wit for the election of knights, citizens, and bur. 


geſſes, ſeems to have been in the 49 H. 3. Cot. Abr. Praf. 13. l. 


A writ goes to the ſheriff of every county in England and 


of Wales, comraanding, gr:d duos milites gladiis cinctot magis idenes 


& d'/cret;zs conttalds ttt, Oc. eiigt fac', Sc. Co. L. 109, b. 
4 Id. 6. 

Anno 49 H. 3. a writ of ſummons was directed to the ſherif 
of every county, quod wenire fac duos de legalicribus & diſcretirr 
mulitibus ſingulorum comitatuum. Drg. Sum. Parl. 3 Cat. Ab. 
Praf. 13. . | 

And from that time, the counties of Bedford, Berks, Pucts, 
Cambrinr!, Kent, Cornwall, Cumberland, Derby, Devin, Dorſet, 
York, E, Ghucgfler, Hereford, Hertford, Huntingdon, I ancofter, 
Leicefter, Lincaln, Biddteſex, Norfolk, Northampton, Neorthumler- 
land, N.ttingham, Oxford, Rutland, Sal:p, Somerſet, Southampton, 
Stafford, Suffolk, Surry, Sufjex, Warwick, Weſtmorland, W.lts, and 
Worcefter, have ſent each of them two knights. 

By the ,. 27 H. 8. 26. /. 29. every county in Wales ſhall ſend 
one knight to parliament. 

ty the fl. 34 & 35 H. 8. 13 the county palatine of Cheſter 
hence forth ſhall have two knights, to be elected by proceſs from 
the chancellor of England, to the chamberlain of Cefer, his lieu- 
tenant or deputy. 

By the %. 25 Car. 2. g. the county palatine of Durham ſhall 
have two nights in parliament, to be choſen on a writ from 
the chancelior, Sc. to the biſhop of Durham, or his temporal 
chancellor. 


A writ to the ſheriff of every county commands, % de qualibet 
ci uitate comituls tui duos cives, & c. 4 Inſt. 6. Co. L. 109. 6. 

Aur 40 H. 3. a writ of ſummons was directed to the citizens 
of 77 „ ind required them to ſend to parliament 2 de diſeretiati— 
but. caliaribus, & prieribus civibus, &c. Dug. Sum. Porl. 3. 
ens and burgeſſes were not afterwards ſummoned with the 
ats of ſhires to parliament, till 23 Ed. 1. but the king lent 
em commiſſioners, who affeſſ2d or Jevied upon them the fame, 


er 
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or a greater tax than was gragted by the knights of ſhires. Bra. 
Treat, de Burg. 25 ad 32. Dugdale mentions the ſecand ſummons, 
22 fid. 1. Dug. Sum, Parl, 7: 


A writ to the ſheriff of every county commands, quod de quo- 
let burgo duos burgenſes de diſcreticribus & magis ſugficientibus, &c. 
1 Inſt. 110, 

8o it was done anne 49 H. 3. Dig. Sim. Parl. 3. A writ 
was directed to the burgeſſes of every orough. 

Burgeſſes were not afterwards ſummoned to parliament till 22 
er 23 Ed. 1. Bin. Treat. de Burg. 25, & co Dug. Sum. Parl. 7. 

By the J. 27 H. 8. 26. / 29. the counties of Brecknock, Den- 


Vb, and every ſhire in ales (hall fend to parliament one knight, 


and every ſuire town (except Meri. ] one burgeſs. 


The writ for ſummons, or election, ſhall have no material al- 
teration, or addition, without act cf parliament. 4 . 10. 

By the //. & 8 M. 3. 25. there ſhall be forty days between 
the le and return of the writ of ſummons. 

And the lord chaacellor, &c. ſhall iſſue writs for the election 
with as much expedition as may be. 

And as well on calling a new, as on a vacancy, in parliament, 
the writs ſhall be delivered to the proper officer, to whom the ex- 
ecution of them belongs, and no other. 

Before the writ of ſummons iſſucs, the king gives a warrant to 
the chancellor, by bill figned, for iſſuing the writs. Vid 
DEwes 2. The form of the warrant, vide in D'Eues 2. 

If the perfon elected dies, or makes election for another place, 
tle ſpeaker iſſues a warrant to the clerk of the crown, upon mo- 
tion, to make a writ for another election at the vacant place. 
29 Nov. 1710, 

So, if the perſon elected accepts an office, be made a peer, &c, 
Lid. 

Tho' there be a petition depending for the election at the ſame 
place, if it be not againſt him who dies, Cc. 30 Nov. 1710. 

Or, there was not any candidate, but the perſons who are re- 
turned. Lid. | 

The writ of ſummons ſhall be, %. the king. 

Or, teſfe the chief juſtice, or guardian of the realm. 4 /. 6. 

(Ly at. 10 G. 3. c. 41. the ſpeaker, during receſs of parlia- 
ment, may iſſue his warrant to the clerk of the crown, to make 
out a writ for clecting a member in the room of one dead during 
receſs, on the death being certified under the kands of two mem- 
bers. He muſt give notice in the Gezerte, and not iſſue warrant 
ul fourteen days after; nor unleſs the return of the deceaied 
member was brought in fifteen days beſore the end of the ſeſſion 
preceeding his death. ] | 

Baut the ſpeaker is not to iſſue his warrant for a new election, 
uniels the death was certified, ſo that notice may be given 14 
Cys before the mecting of parliament, nor where a petition was 
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depending at the laſt prorogation or adjournment. ,. 15 G. 3. . 


37. 1. 


He may iſſue his warrant on a member's becoming a peer, in 
the fame manner as if he were dead. /. 2,* 


A man, attainted for treaſon or felony, cannot be elected; 
for the writ ſays, magis idoneos & diſcretos eligi fac, &c. 4 bift 
47. 8. 

So, temp. H. 7. perſons outlawed for treaſon cou!d not coms 
into parliament, till their attainders were reverſed. R. Bac. H. 

13. 
: Nor, perſons outlawed after judgment, or before, in a civil ac. 
tion. R. per all the J. 1 And. 293, 

Nor, perſons taken in execution upon a judgment. AM. 57, 

An alien cannot be elected to parliament, or, if he be elected, 
ſhall not fit. 4 I/. 47. 

Nor, a denizen. Bid. 

But a man, when naturalized, may. Did. 

A clergyman cannot be elected; for he is repreſented in conv. 
cation. 4 Inft. 47. M. 783. 

Tho' he be of the inferior order. 4 I/. 47. 

By the /g. 46 Ed. 3. No. 13. a man of the law, following buſ- 
neſs in the king's court, and ſheriffs, ſhall not be elected for coun- 
ties. Cot, Abr. Pref. J. Vide infra, 

A judge of B. K. or C. B. or a baron of the exchequer cannot 
be elected; for they are aſſiſtants to the peers. 4 Inf. 47. Ta 
men Thorp, a baron of the exchequer, was ſpeaker to the commons, 

1 H. 6. 

: By the f. 5 © 6 V. & M. 7. f. 2. no member of the houſe 
of commons thall be, directly or indirectly, concerned in farming, 
collecting, or managing of duties given by lottery, or other act, 
except commiſſioners of the treaſury, officers of the cuſtoms or ex- 
ciſe, and commiſhoners of the land tax. 

But he may bz a member of the corporation erected by the /. 
5 & 6 W.& M. 14. . 2. 

He may have a judicial place in the dutchy court, or other 
court, eccleſiaſtical or civil. 4 Inf, 47. 

By the /,. 12 & 13 V. 3. 2. after limitation in the houſe of 
Hanover, no perſon in an office or place of profit under the king, 
or who receives a penſion from the crown, ſhall be capable of ſerv: 
ing as a member of the houſe of commons.—But by the f. 48 
Aun. 8, this was repealed. | 

By the f. 4 & 5 Ann. 8. no perſon, who, in his own name, 
or in truſt, hath any new office or place of profit under the crown, 
then after created, no commiſſioner, ſub-commiſſioner, ſecretary, 
or receiver of the prizes, comptroller of the accounts of the army, 
commiſſioner of tranſports, ſick and wounded, for wine licenccs, 
nor agent for any regiment, nor governor, or deputy governor 0: 
the plantations, nor commiſſioner of the navy for the out-ports, 
nor any having a penſion from the crown during pleaſure, ſhall 

| be 


MS Xx mo EDS a A NM a Joc ac 


+, a wt  m—_—_ 


— — ct 0 


a mas WE 


as th. 


— x =——- 
* — — 


«at 


PARLIAMENT. 195 
de capable of being elected a member of the houſe of com- 


mons. f +[Theelec- 
Nor, by the ,. 6 Ann. 7. after the union. _— — 
And by that flatute, all diſabled to fit in the parliament of Eu- and he hall 

gland {hall be diſabled in the parliament of Great Britain, not fir or 
Nor, by the ,. 1 Geo. 56. any perſon, having a penſion — 


from the crown for a term of years in his own name, or 
in truſt. 

"*No judge of ſeſſion, juſticiary or exchequer in Scotland, is 
capable of being choſen a member of the houſe of commons. 
36. 2. c. 16.0 

' By flat. 15 C. 2. c. 22. commiſſioners of revenue in Ireland, 
of the navy, clerks in the following offices; treaſury, auditors, 
tellers, or chancellor of exchequers offices, admiralty, paymaſter 
of army or navy, ſecretaries of ſtate, ſalt, ſtamps, appeals, wine- 
licence, hackney-coaches, hawkers and pedlars, or having office 
in Minorca or Gibraltar, (except commiihon-offcers in regi- 
ments,) are excluded from being members of the houſe of 
commons. 

*By 22 G. 3. c. 45. every perſon who ſhall directly or indirectly, 
by himſelf or by any other to his uſe, hold any contract made 
with the commiſſioners of the treaſury, navy or victualling office, 
or the maſter general or board of ordnance or any other perſon, 
for or on account of the public ſervice; or ſhall in purſuance of 
any ſuch contract, furniſh any money to be remitted abroad, or any 
wares, or merchandize to be ufed in the ſervice of the public, 
ſhall be incapable of being elected or fitting or voting m the 
houſe of commons, during the time that he ſhall hold ſuch 
contract.“ | 

By the ,. 9 Ann. 5. no perſon ſhall be capable, Sc. who 
ſhall not have a freehold or copyhold for his own life, or a 
greater eſtate in law or equity, and for his own uſe, of the 
annual value of 600/. if a knight; 300/. if a burgeſs, &c. in 
England, t above repriſes and all incumbrances that may affect tl, 


the ſame. 9 It add. 

An infant within the age of 21 years cannot be elected. 4 If.. not to ex- 
47.—And by the /. 7 & 8 W. 3. 25. the election of an infant is tend to the 
void, and if being returned he fir, he ſhall incur the penalty, as if ES 2 
he ſat without being returned. a perſon 


By the f. 4 & 5 Ann. 8. confirmed after the union by the „f. quabficd to 
6 Aun. 7. if any accept any office of profit from the crown, while kaight ef 
a member, his election ſhall be void, but he may be capable of thire. 
being again elected. 

By the ff. 1 H. 5. 1. knights, &c, ſhall not be choſen, 
unleſs reſident within the ſhire the day of the date of the 
write of ſummons. —-By the /. 8 H. 6. 7. unleſs dwelling, 
and reſident. 

And by the ff. 1 H. 5. 1. citizens and burgeſſes choſen 
_ reſiant, dwelling, and free in the city or borough, and 
no other. 


By 
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Who cannot 
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and who 


may. 
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depending at the laſt prorogation or adjournment. f. 15 G. 3. . 
37. . 1.* 

He may iſſue his warrant on a member's becoming a peer, in 
the ſame manner as if he were dead. /. 2,* 


A man, attainted for treaſon or felony, cannot be eleQed; 
for the writ ſays, magis idoneos & diſcretos eligi fac, Sc. 4 750. 
47. 8. 

So, temp. H. 7. perſons outlawed for treaſon could not come 
into parliament, till their attainders were reverſed. R. Bac. H. 

13. 
8 Nor, perſons outlawed after judgment, or before, in a civil ac. 
tion. R. per all the J. 1 And. 293. | 

Nor, perſons taken in execution upon a judgment. M. 85. 

An alien cannot be elected to parliament, or, if he be elected, 
ſhall not fit. 4 It. 47. 

Nor, a denizen. Bid. 

But a man, when naturalized, may. Bid. 

A clergyman cannot be elected; for he is repreſented in como. 
cation. 4 Inſt, 47. W. 783. 

Tho' he be of the inferior order. 4 Int. 47. 

By the g. 46 Ed. 3. No. 13. a man of the law, following buſ. 
neſs in the king's court, and ſheriffs, ſhall not be elected for coun- 
ties. Cot, Abr. Pref. 7. Vide infra, 

A judge of B. R. or C. B. or a baron of the exchequer cannot 
be elected; for they are aſſiſtants to the peers. 4 Infl. 47. Tu 


men Thorp, a baron of the exchequer, was ſpeaker to the commons, 


31 H. 6. 

By the ,. 5 & 6 . & M. 7. /o. 2. no member of the houſe 
of commons thall be, directly or indirectly, concerned in farming, 
collecting, or managing of duties given by lottery, or other act, 
except commiſſioners of the treaſury, officers of the cuſtoms or eu- 
ciſe, and commiſſioners of the land tax. 

But he may be a member of the corporation erected by the /. 
5s & 6 W.& M. 14. . 2. 

He may have a judicial place in the dutchy court, or other 
court, eccleſiaſtical or civil. 4 /. 47. > 

By the ,. 12 & 13 V. 3. 2. after limitation in the houſe of 
Hanover,\ no perſon in an oſſice or place of profit under the king, 
or who receives a penſion from the crown, ſhall be capable of ferr: 
ing as a member of the houſe of commons.-But by the A. 4&; 
Ann. 8, this was repealed. | 

By the f. 4 & 5 Ann. 8. no perſon, who, in his own name, 
or in truſt, hath any new office or place of profit under the crow! 
then after created, no commiſſioner, ſub-commiſſioner, ſecretary, 
or receiver of the prizes, comptroller of the accounts of the army, 
commiſſioner of tranſports, ſick and wounded, for wine licenct5, 


nor agent for any regiment, nor governor, or deputy governor of 


the plantations, nor commiſſioner of the navy for the out-ports, 
nor any having a penſion from the crown during pleaſure, ſhall 
be 
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be capable of being elected a member of the houſe of com- 


mons. 7 | 1 
Nor, by the fl. 6 Ann. 7. after the union. ̃ —— _ 
And by that atute, all diſabled to fit in the parliament of En- and he ſhall 

gland {hall be diſabled in the parliament of Great Britain. — bo 


Nor, by. the /. 1 Geo. 56. any perſon, having a penſion 
from the crown for a term of years in his own name, or 
in truſt, . | 
"No judge of ſeſſion, juſticiary or exchequer in Scotland, is 
capable of being choſen a member of the houſe of commons. 
n G. 2. c. 16.0 
f By flat. 15 C. 2. c. 22. commiſſioners of revenue in Ireland, 
of the navy, clerks in the following offices; treaſury, auditors, 
tellers, or chancellor of exchequers offices, admiralty, paymaſter 
of army or navy, ſecretaries of ſtate, ſalt, ſtamps, appeals, wine- 
licence, hackney-coaches, hawkers and pedlars, or having office 
in Minorca or Gibraltar, (except commiiſon-ofhcers in regi- 
ments,) are excluded from being members of the houſe of 
commons. 

By 22 G. 3. c. 45. every perſon who ſhall directly or indirectly, 
by himſelf or by any other to his uſe, hold any contract made 
with the commiſſioners of the treaſury, navy or victualling office, 
or the maſter general or board of ordnance or any other perſon, 
for or on account of the public ſervice; or ſhall in purſuance of 
any ſuch contract, furniſh any money to be remitted abroad, or any 
wares, or merchandize to be ufed in the ſervice of the public, 
ſhall be incapable of being elected or fitting or voting in the 
houſe of commons, during the time that he ſhall hold ſuch 
contract.“ 

By the B. 9 Arn. 5. no perſon ſhall be capable, c. who 
ſhall not have a freehold or copyhold for his own life, or a 
greater eſtate in law or equity, and for his own uſe, of the 
annual value of 600/. if a knight; 300/. if a burgeſs, c. in 
England, t above repriſes and all incumbrances that may affect I V, 
the ſame. 9 Cr Provided: 

An infant within the age of 21 years cannot be elected. 4 Int. not to ex- 
47.— And by the ff. 7 & 8 V. 3. 25. the election of an infant is tend to wm 
void, and if being returned he fit, he ſhall incur the penalty, as if 208, 10 


a peer, or of 


painofgoo.] 


he ſat without being returned. a perſon 
By the fe. 4 & 5 Ann. 8. conſirmed after the union by the ff. _ to 


6 Aun. 7. if any accept any office of profit from the crown, while kaight of a 
a member, his election ſhall be void, but he may be capable of thire.} 
being again elected. 
By the f. 1 H. 5. 1. knights, Cc, ſhall not be choſen, 
unleſs reſident within the ſhire the day of the date of the 
write of ſummons.— By the ff. 8 H. 6. 7. unleſs dwelling, 
and reſident. 
And by the f. 1 H. 5. i. citizens and burgeſſes choſen 
— reſiant, dwelling, and free in che city or borough, and 
no other. 


By 
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By the %. 23 71.6. 14. knights of ſhires ſhall be notable kniglitz 


of the ſame county, or ſuch notable eſquires and gentlemen horn 
of the fame county, as ſhall be able to be knights, and not any of 
the degree of ycoman. 

By the /. 5 l. 1, one ſhallenter into the parliament-houſe til 
he hath taken the oath of ſupremacy, 1 El. before the lord ſte. 
ard or deputy. L 

Nor, by the /. 30 Car. 2. 1 /,. 2. after the ſpeaker choſen, 
till he take the oaths of allegiance and ſupremacy, and ſubſcribe 
and repeat the declaration againſt pxpery, between nine in the 
morning and four in the afternoon, at the table in the middle of the 
houſe in a full houſe, in ſuch order as the houte is called over, on 
pain of 5001. and being a popiſh recuſant convict, and incupalle 
of office, Sc. Vide pe, (E. 4.) . 

Nor, by the ff. 7 & 8 W. & M. 27. till at the time he ales 
the oaths, and ſubſcribes the duclaration in the %. 1 WW, . 3, 
he alſo ſubſcribe the aſſociation. — But by the /. 1 Arn, fel. 1.22, 
the affociation is taken away. 2 

Nor, by the /. 13 © 14 V. 3.6. and 1 Ann. ff. 1. 22. dl 
he take and ſubicribe the abjuration oath, . 

By the /. 7 V. 3. 4. any perſon, who after the 727, or 
the ordering of any writ, or after the vacancy, by himlelf or 
others, or by any means, beſore his election, gives to any 
voter, or to any county, city, town, Se. in general, any mo- 
ney, meat, drink, or preſent, Sc. is diſabled to ferve upon ſuch 
election. | 

Treating a corporation on the day of clection, is a breach 
of this ſtatute. R. in the caſe of Shan at Theifird, 20 Jen, 
1699. 

But all others, under the degree of a peer of the realm, may be 
elected. 4 t. 47. | 

As, a banneret. Bid. 

The heir apparent of a peer. Vide ſupra in mar g. 9 

So he, who is judge in the dutchy, or other court. 4 J,. 47, 

And the attorney or ſolicitor-gencral. 4 1½%. 48. cont, 

Every one profeſſing or practiſing the common law, though 
there was an ordinance of the peers in parliament, 46 Ed. 3. cont, 
4 Liſt. 38. Vide ſupra. 

A mayor or bailiffof a corporation. Cont, Bro. 38 H. g. Ti, 
Parl. 7. Acc. 4 Iuſt. 48. 

A ſheriff of one county may be elected in another; 25, 
1 Car. the ſheriff of Buckinghamſhire was clected in NH. 
4 . 48. 

And the king by his charter cannot exempt a man ſrom being 
elected; for fuch charter of exemption is void. 4 . 49. 

[By flat. 33 6. 2. c. 20. members, before they vote or fit in 
parliament, ſhall deliver in a ſchedule of their qualifications ac- 
cording to 9 Aun. and ſwear to it; except eldeſt ſons of peers, et 
of perſons qualified to be knights of a ſhire, members for unver- 


1 
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Sat. 14 G. 3. c. 58. repeals fat. 1 H. 5. and ſo much of 
Sth, 10th, and 23d H. 6. as relates to the reſidence of electors 


or elected. ] 


By the „. 1 H. 5. 1. chooſers of knights, Cc. hall be (D. 10.) 
reldent within the ſhire the day of the date of the writ of ha . — 
ſummons. By the /,. 8 H. 6. 7. ſhall be dwelling and cho 2 
ehdent, &c. | i 
a iy the ff. 8 H. 6. 7. every one of the electors ſhall have lands or 
tenements of the value of 409. per ann. at leaſt above charges: 
and the ſheriff ſhall have power to examine on the evangeliſts, how 
much he may expend by the year. 

By the //. 10 H. 6. 2. he ſhall have 405. fer ann. frechold in 
the ſame county. 

By the f. 7 & 8 IF. 3. 25. before he polls, if required by any 
candidate, he thall-ſwear he hath in that county freehold lands or 
hereditaments of 40s. per ann. and hath not polled before. 

And for perjury or ſubornation, be ſubject to the penalties of 
the . «© El. + Lai ia 

By the . 7 & 8 W. 3. 34. a quaker, inſtead of an oath in the the Al. 18 

uſual form, ſhall be permitted to make affirmation in all courts and 4. 18. 


h h 
places, ©c,—But the preamble ſpeaks of caſes, where- proceſs — 
ues for contempt.— Vide the ft. 10 Ann. 23. t enlarge. 

If a man has a frechold in artient demeſne, he may elect. Semb, Ammon 
cent. 4 List. 4, §- tion is to bs 


By the /. 7 & 8 W. 3. 25. none ſhall vote by reaſon of any — 
truſt, or mortgage, unleſs in the actual poſſeſſion, or receipt of 4 4 
the proſits; but a mortgagor, or ceſiu4 que triſt in poſſeſſion | 
{hall vote. 

By the ſame flatute, conveyances of any meſſuage, lands, 

Ec. in any county, borough, Sc. to multiply votes, are void; 
and but one - ſingle voice ſhall be admitted for one houſe or 
tenement, 

By the /. 10 Ann. 23. ſuch a conveyance, on condition, Sc. 
hall be abſolute; and he who executes, or, being privy to ſuch 
purpoſe, prepares it, or votes by virtue of it for a knight of the 
thire, forfeits 40 /. 

(By 13 G. 2. c. 20. the ſat. 10 Ann. c. 23. and 12 Ann. flat. 

Ic. 5. for preventing fraudulent conveyances, and perſons voting 
who have not been in poſſeſſion of 40 s. are extended to frechold- 
ers in towns that are counties of themſelves.) 

By the J. 7 & 8 W. 3. 25. none under the age of twenty-one 
ſhall be admitted to give a vote, &c, 

By the „. 5 & 6 W. & M. 20. /. 48. no officer in the exciſe 
ſhall perſuade or diſſuade any to vote, Cc. on pain of 100 J. a 
moiety to the poor, a moiety to the informer, and of incapacity to 
to enjoy any office of exciſe, or truſt, 

No peer hath a right to vote at eleQticns. R. nem. con. 14 Dec, 

1699. R. nem. con, 13 Feb. 1700. R. 24 OR. 1702. 
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Tf a peer, or lord lieutenant of a county concerns himſelf in 


elections, it is an infringement of the liberties of the commons, 


R. nem. con. 15 Feb. 1700. R. 24 Of. 1702. 
By the ff. 7 & 8. V. 3. 27. none refuſing the oaths in 


- ft. 1W. & M. 8. or, being a quaker, the declaration of 


fidelity in the . 10. & M. 18. which the ſheriff or chief 
officer, &c. at the requeſt of any candidate may adminiſter, ſhall 
vote, So. 

Nor, by the f. 6 Ann. 23 refuſing the oath of abjuration, or, 
if a quaker, to declare the effect thereof. 

If a man, who has a right to vote for two, gives a ſingle vote, 
he cannot afterwards give a ſecond vote for another. R. in a 
committee: but the conſideration of it poſipaned by the houſe. 21 
Dec. 1699. ' 

By the . 23 H. 6. 15. citizens, and burgeſſes, have always been 
choſen by citizens, and burgeſſes, and no other. 

And, by he ſame ſtatute, the precept to cities and boroughs ſtall 

to chooſe by citizens of the ſame city citizens, and if a borough, 
by burgeſſes of the ſame. 

And, by common right, in all boroughs the election ought to 
be by all the burgeſſes, where there is no preſcription, or conſtant 
uſage time out of mind, c. to the contrary. R. 8 May 1626, 
Vide Brady Tr. 60. 

And therefore, if the king grant to a borough by charter, that 
a ſele number ſhall elect, c. this does not take away the right of 
the other burgeſſes. 4 It. 48. 

So a by-law by the corporation itſelf, that a ſelef? number ſhall 
ele, does not avail. Bid. 1 

In a borough which has no charter, or burgeſſes, nor 
any cuſtom for it, the election ſhall be by all the houſchold- 
ers, and not by freeholders only. R. 21 May 22 Fac. Vid: 
Brady 60, c. 

But, by an original grant, or cuſtom, an election may be bya 
ſelect number. R. 4 Inſt. 49. 

So, by cuſtom or preſcription, it may be by burgage tenants, 
Vide paſt, (D. 12.) 

[By fat. 18 G. 2. c. 18. every elector, if required, ſhall 
ſwear that he has a freehold of 40 f. per annum, and what and 
where, and has had it a year, or come to it by deſcent, marriage, 
marriage-ſettlement, deviſe or promotion; that it was not granted 
on purpoſe to qualify; his place of abode ; that he is twenty-cne, 
and has not polled before.] 

[By V 3 & 4. elector muſt have been aſſeſſed to the land- a 
within twelve months, before, (except for chambers, &c. not uſu- 
ally aſſeſſed) and duplicates of aſſeſſment ſhall be kept among the 
records of quarter-ſeſſions, } | 

[By JJ. 5. perſon not qualified voting, or voting more than once, 
forfeits 40 J.] | N 

By. J. 6. taxes and rates are not to be deemed charges within 
the meaning of this act.] 

| | - #Pribery 


On CJ ie  p}t 2 


_— —— — c_—_— 


PARLIAMENT. 


*Bribery at elections for members of parliament. was pun- 

*able at common law, and is {till fo puniſhable, x BY. Rep. 

* 

55 2 G. 2. c. 24. every frecholder, &c. claiming to have a 
right to vote or be polled at an election ſhall, if required by either 
of the candidates, or any two of the electors, make an oath or af- 
Ermation, that he has not by himſelf or any perſon in truſt for him, 
received directly or indirectly, any ſum or ſums of money, office, 
place or employment, gift or reward, or any promiſe or ſecurity 
c. in order to give his vote at the election.“ 

*Bribery by lan is but colour, and is really bribery by gife. 
1 Bl, Rep. 317.“ 

*By /. 7. perſons taking money or reward for their vote ſhall for- 
feit o /. and be diſabled to vote at any future election; provided, 
* 11. the proſecution be commenced within 2 years.“ 

*Since this ſtatutà B. R. will be cautious of granting informa- 
tions at common law, till the time of limitation be expired; yet 
till, they will on circumſtances grant ſuch an information, 
to prevent colluſion with a common informer, and that the 
offence may be proſecuted at the ſuit of the king for the public 
benzfit. 1 Bl. Rep. 384.* | 

[ln an action on 2 G. 2. for bribery, it is not neceſf] 
to prove that the party bribed had a right to vote; if defendant 
gave the money, ſaw him vote, and his vote was not con- 
troverted, it is ſufficient, Rigg v. Curgenven, H. 9 G. 3. 
2110. 395+] 

The action need not ſtate a/ the parties for whom the bribe 
was given, nor is it neceſſary to prove that thoſe parties were 
candidates. 1 Bl, Rep. 523. Andr. 248.* 

Neither is it neceſſary that the perſon bribed ſhould give his 
rote according to the bribe, Id. 317.* 

*By /. 8. offenders, who within 12 months after the elec- 
tion, ſhall diſcover others ſo that they be convicted, ſhall be 
diſcharged from all penalties, if they themſelves have not been 
before convicted.“ 

On this clauſe, making an affidavit is a ſufficient affidavit to in- 
demnify the diſcoveror: but a conviction muſt follow; and a naked 
verdict only without a judgment, is not a ſufficient conviction. 
1 Bl. Rep. 665. 6.“ | 

And it will be good, though the diſeoveror himſelf be found 
gulty of bribery between the diſcovery and conviction. 1d. Bid. * 

*But whether the diſcoveror may be relieved, after verdict 
againſt him, by motion, or muſt be driven to his audit4 quereld, 
will depend on the diſcretion of the court, according to the cir- 
cumſtances of his caſe. Id. ibid. et 3 i. 35. 

[. 19 G. 2. c. 28. regulates the elections of cities and towns, 
which are counties in themſelves.] 5 i 

(By J. 31 G. 2. c. 14. perſons holding their eſtates by copy 
of court-roll, are not thereby intitled to vote for counties; if 
they vote, they forfcit 50/. to any candidate or whom they did 


not vote.] | 
| By 
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[By J. 3 G. 3. c. 15. a freeman ſhall not vote, unleſs admitted 
twelve months before firſt day of election, except intitled to free. 
dom by birth, marriage or ſervitude. ] 

LSVat. 3 G. 3. c. 24. requires annuities to be regiſtered with 
the clrk of the peace, twelve months before the firſt day dt 


election. 


As to the determination of tlie right of elections, Vide py 
(E. 15.—F. 3.) | ; 


(D 11.) By the J. 7 II. 4. 15. at tlie next county court after deliver 
The manner of the writ, proclamation ſhall be made in full county of the da 
of election. a f 
In a county, and place of parliament, and all prefent duly ſummoned, cr 
Vide ante, others, ſhall then in full county proceed to election, freely and 
5 (D19.) indiflerently, 

By the /. 23 H. 6. 15. the election ſhall £3 made in full county 
between eight and eleven in the forenoen. 

But it is ſufficient, if the election be begun within thoſe hours, 
4 Int. 48. | 

By the /. 7 & 8 W. 3. 25. the ſheriff ſhall proceed to an clec- 
tion, at the next county court after the receipt of the writ, unleſ; 
it be held on the day of ſuch receipt, or in fix days after: for then 
he may adjourn the court to ſome convenient day, giving ten days 
notice of the time and place, 

And by the ſame fatute, the ſheriff ſhall hold the county court 
for an election at the moſt public place, where it hath been mot 
ö uſually for forty years paſt. Vide infra. 
jr And the county court for the county of York, formerly held on 
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N a Monday, ſhall be held on a Medneſaday. c 

a But the ſheriff of Southampton, at the requeſt of any candidate, 7 

b — adjourn from Wincheſter, after all are polled, to the iſle of i 

i 70ht. | | 

| ſt may be judged, who are elected, by hearing of the voices, or 

view of the hands held up. Pl. Com. 123. 126. a. f 

But if the frecholders demand a poll, the ſheriff ought not to th 

reſuſe it; for upon view, he cannot judge who have frecholds. cl 

4 Inſt. 48. | | a 
And he ought not to refuſe it, tho? the party waives it. {. 

So, if the party demand a poll, he ought not to refuse el 

it. Bid. {0 

5 And now, by the f. 7 & 8 V. 3. 25. if the election be not fo 

determined upon view, with conſent of the freeholders, but a poll C0 

is demanded, the ſheriff with others deputed by him ſhall forth- | 

with proceed to take the poll, in ſome open place by the ſherif of 

appointed, = 

And the ſheriff, or his deputies, ſhall appoint ſuch a number (01 

of clerks as he thinks meet, for taking of it, who ſtall take the alc 

ſame in the preſence of the ſheriffl, Oc. and ſhall be firſt iworn ( 

by the ſheriff, Oc. to take the ſame truly and indifferently, and - 


to ſet down the name of each frecholder, and the place - his ' 
ree· 


rigs — my 2 


freeholl, and for whom he polls, and to poll none, unleſs ſworn, 
it any of the candidates require at. | | 

And the ſheriff, &c. ſhall appoint ſuch one perſon as each 
candidate ſhall name, to inſpect the clerk appointed for the taking 
the poll. ; | 

And the ſheriff, c. {hall proceed to poll all the freeholders, 
and not adjourn the court without conſent of the candidates to any 
other place, nor, by unneceflary adjournments in the ſame place, 
protract or delay the election, but procced in taking the poll from 
day to day, and time to time, without other adjournment, unleſs by 
conſent of the candidates, till all the freeholders preſent be polled, 
and no longer. | 

And the ſheriff, mayor, Oc. ſhall deliver to any who de- 
ſires it a copy of the poll, paying only for the charge of writing 
it; and ſhall forfeit 500 J. to the party grieved for every wilful 
offence againſt this ace. 4 | 

[By 16 Arn, c. 23. the ſheriff muſt deliver the check-books 
as well as the original poll-book to the clerk of the peace. Rex 
v. Davis, T. 9 G. 2. Str. 1048.] | | | 

[By feat. 18 G. 2. c. 18. J. 7, 8, 9. booths for taking the poll 
not exceeding 15, to be erected at candidates' expence, with the 
names of the hundreds on them, Clerks to be appointed. 
liſt of the towns for which each booth is appointed ſliall be made, 
and, on requeſt, delivered to each candidate z and no perſon to 
vote there, but whoſe eſtate lies in one of theſe towns, unleſs they 
do not lie in any place mentioned in any of the liſts, And > 
check-book to be allowed for each candidate. ] 

(By . 10 & 11. the ſheriff ſhall not adjourn the next county- 
court after receiving the writ for more than ſixteen days, and it 
may be adjourned to a Monday, Friday, or Saturday, notwith- 
ſtanding fat. 6 G. 2. c. 23+] 


By the fl. 23 H. 6. 18. the ſheriff, after delivery of the writ; (b. 12.) 
ſhall deliver, without fraud, a ſufficient precept under his ſeal to In a city ot 
the mayor or bailiffs of cities and boroughs within his county, re- borough, 


* . . i Vide ante, 
citing ſuch writ, and commanding them, if a city, to chooſe citi- (5. — 


zens, if a borough, burgeſſes for the parliament, 

And a ſheriff doing contrary to this, or other ſtatutes about 
elections, ſhall forfeit the penalty of the ff. 8 H. 6. 7. viz. 100 J. 
to the king, and a year's impriſonment without bail; and ſhall 
forfeit 100 J. to every knight, citizen, or burgeſs choſen in his 
county, and not duly returned. ; | 

By the f. 7 & 8 V. 3. 25. the officer forthwith, on receipt 
of the writ, ſhall make out the precept to each borough, &c. and 
in three days after receipt; by himſelf or proper agent, deliver it 
to the proper officer, Q. to whom the execution of it belong 
aud no other. RE 3 

[The precept for a borough mult be directed to the returning 
oſicer : if other words are added they are ſurpluſage, they may 

ſtruck hut; and parol evidence ſhall not be received to ſhew 

Vox; v. 0 thee 
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they had been there, and ſo tg make variance from the dectarz. 
tion and the record erroneous, Dickſon v. Fiſher, M. 9 G. 3. 
4 B. MH. 2267.] | 

And by the ſame flatute, ſuch officer ſhall indorſe on the pre- 
cept the day of his receipt in the preſence of him who delivers it, 
and forthwith give public notice of the time and place of elec. 
tion, and proceed to election thereupon within eight days after 


receipt of the precept, giving four days notice of the day of elec. 


tion. 

['The indorſement of the returning officer of the time of his 
receiving the precept is immaterial, and need not be proved on 
an action for bribery againſt a third perſon. Gray v. Smithye;, 
H. 9 G. 3. 4 B. M. 2273.] 

A citizen is the moſt worthy, but his election agrees in all 
reſpects with the election of a burgeſs. Per Helt, Mod. Ca. ;1, 

The election in a borough is by perſons, who hold by burgage 
tenure, or by the burgeſſes of a corporation. 1bid. 

The right of a vote for electing burgeſſes to parliament is in- 

cident to every burgage tenure, Mid. 
The election by the burgeſſes of a corporation is a perſonal 
privilege given by preſcription or charter, and is a right, veſted 
in the whole corporation, to be exerciſed by every member of the 
ſame corporation. Per Holt, Med. Ca. 52. 

By the f. 1 W. & M. 2 %%. 2. and the f. 2W.& M. 7. i 
is declared, that elections to parliament ought to be free. 


By the /. 7 H. 4. 15. after tlie election, the names of the per- 
ſons choſen (whether preſent or abſent) ſhall be written in an 
indenture under the ſeals of the chooſers, and tacked to the writ; 
which inderiture, ſo ſealed and tacked, ſhall be holden for the 
ſheriff's return to the ſaid writ for the knights of the ſhires. And 
this clauſe ſhall be added to the writ, et electianem tuam in plen 
camitatu tuo faftam diſtinfle & aperte ſub figillo tuo & ,gillis carin 


qui eleflioni illi interfuerunt nobis in cancellaria ad diem & licum in 


brevi contentum certifices indilute. 

By the /. 23 H. 6. 15. the mayor or bailiffs, c. ſhall retum 
to the ſheriff the precept they reccived by indenture between the 
ſheriff and them of the elections, and the names of the citizens 
and burgeſſes by them choſen. And the ſheriff ſhall make right- 
ful return of his writ, and of every return to him made by any 
mayor or bailiffs. | 

And if the ſheriff do contrary to this, or any other ſtatute for 


elections, Cc. he ſhall incur the pain inflited by the /. 8 H. 


6. 7. vin tool. to the king, and impriſonment for one yeat, 
without bail or mainprize, and forfeit 100 J. to every knight, 
citizen, or burgeſs choſen in his county, and not duly returned. 

By the %. 5 R. 2. /of 2. c. 4. if a ſheriff be negligent in make 


ing His return, or leave out of his return any city or borough, 


bound or of old wont to come to parliament, he ſhall be amerced, 
or otherwiſe puniſhed as was accuſtomed in times paſt, 
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If any ſheriff refuſes the return of the proper officer, and ac- 

cepts a return by an improper officer of the corporation, it ſhall 

be amended by the clerk of the crown, by order of the houſe to 

file the proper return, and take the other off the file. 20 Dec. 
710. 

11 he makes a double return, and one is waived and appears 

improper, it ſhall be amended by taking it off the file. 8 Dec. 


1710. | 
Vide paſt, (D. 14.) 


By the F. 5 R. 2. 4. if a ſheriff be negligent in making his 
return, he ſhall be amerced or puniſhed as was accuſtomed in 
times paſt, - | 

By the „. 7 H. 4. 15. and the clauſe afterwards inſerted, the 
ſheriff is commanded, quod electianem, &c. ad diem et locum in brevi 
gintentum nobis in cancellaria certifices. 

And where a ſheriff did not make a return in due time he was 
taken into cuſtody by order of the houſe, as for a breach of pri- 
vilege. 23 Oct. 1702. 

By the //. 10 & 11 V. 3. J. if a ſheriff make not a return on 
or before the parliament is to meet, or in convenient time, not 
exceeding fourteen days after election on a new 'writ, he ſhall 
forfeit 500 J. a moiety to the king, a moiety to the informer, 


By the „. i1 H. 4. 1. juſtices of aſſiſe may inquire of returns 


turn is contrary to the ff. 7 H. 4. 15. the ſheriff ſhall incur 100 /, 
to the king, and the knight unduly returned, ſhall loſe his wages. 

And the ſheriff alſo, by the#. 8 H. 6. 7. ſhall have a year's 
impriſonment without bail. 

But by the f. 6 H. 6. 4. the ſheriff or knight, Qc. may tra- 
rerſe ſuch inqueſt of office, before the jnſtices of aſſiſe. 

By the ff, 23 H. 6. 15. if any ſheriff make a return contrary to 
that, or other ſtatute for elections, Oc. he ſhall incur the penalty 
ol che „. 8 H. 6. 7. ante, (D. 12.) and alſo pay to every perſon 
choſen and not duly returned 100 J. to be recovered with coſts 
in debt againſt the ſheriff, his executors or adminiſtrators, by the 
party grieved, if he ſue in three months after the beginning of 
the parliament, or, in his default, by any that will ſue. 

And if any mayor or bailiffs return to the ſheriff any not duly 
choſen, he ſhall forfeit 40 J. to the king, and 40 J. to every per- 
ſon choſen and not returned to be recovered ut ſupra. 

And if any returned be put out, and another put in his place, 
le that is put in his place, if he take upon himſelf to be knight, 
citizen or burgeſs, forfeits 100 J. to the king, and 100 J. to him 


By the . & 8 W. 3. 7. continued by the ,. 12 & 13 I. 
3 5- and afterwards by the ff. 12 Ann. 1/e/. c. 15. made per- 
petual, a falſe return is againſt law, and any, making or pro- 
curing it, may be ſued by the party grieved, who ſhall recover 
double damages with coſts, 

| O 2 Al 
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All contracts, ſecurities, bonds, &c. to procure a return ne 
void, and he who makes them forfeits 300/. a third to the king, 
a third to the poor, and a third to the informer : and a retum, 
contrary to the laſt determination in the houſe of commons of the 
right of election for the ſame place, is a falſe return. 

By the ſame flatute, the Clerk of the crown ſhall enter the return 
in a book, (which, vr a copy of it, ſhall be evidence as much az 
a record,) and the not entring it in ſix days, or if he alter it, but 
by order of the houſe of commons, or give a certificate of any 
not returned, or wilfully neglect his duty, he ſhall forfeit 500, 
and his office, and be for ever incapable of it. 

By the ſame flatute, any officer who wilfully, maliciouſy 
and faſely returns more perſons than he ought, forfeits double 
damages, with coſts of ſuit to the party grieved, who may ſuc 
the officer, or him who procures ſuch return, at his election. 
Vide infra. | 

The houſe expects the ſheriff to make a return according 0 
law, and will not give him directions in caſe of difliculty ; tho 
the mayor to whom the precept was directed dies, and yet the 
burgeſles go to election, and part return one by one indenture, and 
the other part return another by another indenture. 9 Jan. 1699, 

If a ſheriff makes a falſe return, debt lies for the 100 J. upon 
the /. 23 H. 6. 15. R. Pl. Com. 118. 130. Aft. Ent. 72. 9i. 

So an action upon the caſe lies for a falſe return, after a deter. 
mination for him in parliament. Semb. Lut. 89. Sal. 502. Seb, 
cont, Sal. 505. 

Or, after the determination there becomes impoſſible ; as, if 
the parliament be diſſolved. Semb. per Holt, Sal. 503. 

So an action lies upon the /. 7 & 8 V. 3. 7. for a falſe retum, 
Lut. 185. 

If the plaintiff makes his caſe purſuant to the ſtatute. Sal. 

04s | 
| But an action does not lie for a falſe return, if it be not foundel 
upon ſome ſtatute for it is a matter only cognizable in parli- 
ment. Semb. Sal. 505. Vide Action upon the Caſe, (B. 8.) | 

And therefore, an action upon the caſe does not lie beſore the 
determination in parliament. R. Lut. 89. Per Holt, Sal. 503. 

Nor after a determination, by him againſt whom the deter- 
mination there was. R. Lut. 89. Sal. 503. 

Nor ſince the f. 7 & 8 V. 3. 7. where the return was con. 
formable to the laſt determination oſ the houſe of commons 
Semb. Lut. 189. 

So it does not lie by the common law for a double retur!. 
Cont. per 3 J. in B. R. but the judement vas reverſed in the an- 
chequer, and the reverſal affirmed in parl. R. 2 Vent. 37. 2.1% 
114. Pol. 470. R. 3 Lev. 29. Per Holt, Sal. 503. ; 

[Double damages may be recovered for any falſe return, tho 
there is no reſolution of the houſe of commons relating to tit 
right of election to that place. In excheg. chumb. Williams Wyn" 
v. Middleton, H. 19 G. 2. 1 Will: 125. ] 

[Action at common law will lie for a falſe or for a double '% 
turn; for there is damnum cum injuria in both caſes. D. 
Wiles C. J. id.] ; 
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courts of Weftminſfler-hall are not bound by reſolutions of 
the houſe of commons relating to actions at common law for ſuch 
returns; and the party may proceed there, notwithſtanding the 
order of the houſe. D. per Willes C. J. Bid.] 

By the . 7 & 8 W. 3. 25. no ſheriff, or under-ſheriff in a 
covnty, or city, or mayor, or other officer in a borough, Oc. ſhall 
give or take any fee, or gratuity, for making out receipt, dehvery, 
return or execution of any writ, or precept for elections. 


A knight for a ſhire had 45. per diem for his expences veniendo (D. 16.) 
ad parliamentum, ibidem morando, & exinde redeundo. 4 Inſt, 46. The wages. 

A citizen and burgeſs 25. per diem, Ibid. 

If nothi .5 done, but by the death of the king the parliament 
is diſſolved, 2, whether wages are due? id. 

And by the ff. 23 H. 6. 10. at the next county court after the 
dclivery of the writ, the ſheriff ſhall make proclamation, that the 
coroners, every chief conſtable, and the bailiffs of every hundred, 
ſhall be at the next county court to aſſeſs the wages of the knights, 
2nd all elſe that will come may, but the ſheriff, coroners and 
bailifs not coming, forfeit 40s. each; and then the ſheriff or 
under-ſheriff, in full county, ſhall aſſeſs a certain ſum on every 
hundred aſſeſſable, ſo as the ſum on all the hundreds exceed not 
the ſum due to ſuch knights, and ſhall afſeſs a certain ſum on 
every village aſſeſſable in each hundred, ſo as the ſum on all the 
yills in each hundred exceed nat the ſum on ſuch hundred. And 
if the ſheriff levy more on any place than aſſeſſed, or aſſeſs other, 
wiſe, he ſhall forfeit 20 J. to the king, and 10/. to him that will 
ſue by /cire facias againſt the ſheriff on this ſtatute, to be paid, if 
on ſuch ſcire facias he make default, or be convict, with treble 
damages, 2 

By the /. 12 R. 2. 12. lords, or ſpiritual perſons, purchaſing 
hands contributory to the wages of knights, they ſhall continue 
contributory, as they were wont. | 

By the ff. 23 H. 6. 10. the expences of knights ſhall not be 
levied of any villages, whereof it was not levied heretofore. 

Tenants in»antient demeſne were not contributory to thoſe ex- 
pences. Ct. Ab, 1. | 

Nor clerks of chancery, having benefices. Bid. 

Nor tenants of the biſhop of Londen, Did. 
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A member of parliament ſhall have privilege for himſelf, his „ (P. . 
ſerrants and goods. 4 Inf. 244 D'Ew. 43. 66. Dy. 60. a, . b 
Wl marg. lege. 

And therefore, he ſhall not be arreſted or ſued. DH. 43. 

8 his attendants ſhall not be arreſted. D' Ev. 83, 84, 85, 

29, 

Nor ſhall be ſerved with a fubpzna, citation or other proceſs, 
wo he be not reſtrained. 4 Inf. 24. D' Fw. 655. H. Parl 29, 
ne A ſuperſedeas goes for every action in particular, and not for all 

tions generally, Lat. 150. Dy. 60. 4. in marg, Seld. 3 vol. 
70 9. 1524, | 
ter | 03 Ang 
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And a ſuperſedeas goes to juſtices of aſſiſe, quod ſuperſede 
captioni afſiſſarum, c. ubi comites, et alii ſummoniti ad parliamey. 
tum ſunt partes quamdiu pariiamentum duraverit. 4 Inſt. 24, 

He ſhall not be ailaulted ; for the aſſailant was taken into cuſ. 
tody. 21 Dec. 1699. | 

Nor his ſervant. D* Ev. 656.658. 

By the f. 5 H. 4. 6. and 11 H. 6. 11. if any aſſault, or affray 
be made to a lord, knight, citizen, or burgeſs come to parliament, 
or other council of the king, by his command, proclamation ſhall 
be made three days that he yield himſelf in B. R. within a quarter 

of a year after, or the firſt day of the term after ſuch quarter, and 
if not, that he be attaint, and pay double damages to the party, 
to be aſſeſſed by enqueſt, or by the juſtices of B. N. and pay 
fine and ranſom ; and if he do, and be found guilty by enqueſt, 
the ſame penalty. 

The privilege of freedom from arreſt for their perſons, good; 
and attendants is demanded by the ſpeaker, when he is confirmed 
by the king. 21 Fac. Ruſh. 119. 

And if a member be arreſted, he may have a writ of privilege 
for his diſcharge. Dy. 60. a. | 

But a letter from the ſpeaker, for allowance of privilege, is not 
to be regarded. R. Lat. 48. 150. Dy. 60. in marg. 

It is no breach of privilege to file an original againſt him. . 

12. 

: [A member of parliament may be ſued in C. B. by bill. Dew. 
ius v. Burridge, M. 13 G. Str. 734. Ld. Raym. 1442.] 

If a ſervant of a member be arreſted, he need not have a vrt 
of privilege, but ſhall be diſcharged by the ſerjeant. DEu. 
249, 250. 

But if a ſervant procure himſelf to be arreſted, he ſhall be 

- puniſhed for the contempt. Ew. 254. 258. 
And if he procure himſelf to be a ſervant to avoid his debts, 
he ſhall have no privilege. DE. 373. 

So, if he be not a menial ſervant he ſhall have no privilege, 
DY Ew. 655. 315. 

[An attorney, though a menial ſervant of a peer, has no pri 
vilege of parliament. Wickham v. Hobart, M. 10 G. 2. vr, 
1065. J 

[Whether a gamekeeper, is intitled to privilege? Q; But if he 
is, it is neceſſary to have affidavit what and where the manor is 
that the lord is in poſſeſſion, and that the defendant is game- 
keeper. Cheſter v. Ufſdale,, T. 24 G. 2. x Will. 278.) | 

[Order of lords, 28th June 1715, does not extend to all thei 
ſervants, only ſuch as are neceſſarily and properly employed about 
their eſtates or their perſons. id. 

[So C. B. declared that privilege extended to infamous and {+ 
ditious libels tending to injflame the minds and alienate the offi" 
of the people from his mijefly, and to excite them to traiterous inſut- 
reftions againfl the gat crm. Rex v. Wilkes, P. 3 G. 3. 

Falſe 15 1.] 7 | 
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[But by reſolution of houſe of lords, 29th November 1768, 
and of houſe of commons, 2h Mvember 1763, writing and 
ubliſhing ſeditious libels is not intitled to privilege.] 


And a ſervant may be ſued, if he be not arreſted. Semb. 


I Mad. 146. 5 
Privilege ſhall be allowed in all cafes, except, treaſon, felony, 


or the peace. 4 Inft. 25. Cott. Abr. Pref. 8. ö. 

So a peer ſhall have privilege, if cited in the eccleſiaſtical court. 
eld. 3 vol. 2 P. 1478. 

So a peer ſhall have privilege, tho' he be not committed in 
time of parliament, except for treaſon, felony, or refuſing ſurety 
of the peace. R. 2 Car. Ruſh. 365. H. Parl. 30, 

Nor ſhall he be taken by attachment out of chancery. D' Exv, 203. 

[A Scotch peer (not one of ſixteen) arreſted, ſhall be diſcharged 
on motion, It does not appear whether the ſuit was alſo diſ- 
charged. Ld. Mordington's Caſe. Fort. 165.) 

So privilege ſhall be allowed in an action by the king, H. Parl. 
16.—Or an information. H. Parl. Zo. 

The privilege of a peer commences from the 0% of the ſum- 
mons, and continues for twenty days after the ſeſſion, and ſo for 
twenty days before and twenty days after every ſeſſion, upon pro- 
rogation, X. by the Lords 28 May 1624 and 27 Jun. 1628. 2 
Leu. 72. 1 Keb. 329. 

But the commons claim forty days before and after every ſeſ- 
ſion. 2 Lev. 72. | 

{On the diſſolution of parliament, the members have privilege 
redeundo for a reaſonable time. Pitt's Caſe, T. 78 8 G. 2. Fort. 
159. Str. 985. B. R. H. 28.] 

[If a member is arreſted within that reaſonable time, it is 
breach of privilege. 16:d.] 

[A member ſo arreſted may be diſcharged without a writ of 
privilege, on motion. 4b:d, and Fort. 342.] 

But it is on filing common bail; for it is a diſcharge to his 
perſon, not to the ſuit, 1bid.] 

But no member ſhall have privilege, when he is only a truſtee, 
R. 13 Feb. 1700. 16 Nov. 1699. R. 24 Och. 1702. 

Nor ſhall he have privilege unleſs for his perſon, when the 
houſe does not actually fit for diſpatch of buſineſs. Declared as 
a landing order nem con. 13 Feb. 1700, 

Nor ſhall he have privilege when he is a public officer, for a 
thing done in the execution of his office. R. 28 Nov. 1699. 

Nor ſhall he have privilege, if taken in execution. Vide pe#, 
(D. 20.) | 

Nor, if taken after his election, and before the ſeſſion begins. 

Or, if taken before his election, he ſhall not have it afterwards, 
R. in purl. 12 Mar. 1592. Me. 340. 

And by the //. 12 & 13 V. 3. 3. all perſons may ſue, or pro- 
ceed in any ſuit in the courts at Weflminfter, admiralty, court of 
arches, prerogative court of Canterbury and York, ard d legates, 


in cauſes matrimonial and teſtamentary, and all couits of appeal, 


azunſt any peer, or member, or their ſervants, immediately 
O 4 from 
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from the diſſolution, prorogation, or adjournment for more dug 
fourteen days till the time of meeting or re- aſſembling, ſo as 

arreſt not the perſon privileged, but proceed by ſummons, ang 
diſtreſs infinite, or by original bill, ſummons, and diſtreſs in. 
finite, till common bail filed, &c. | 

So by the Af. 11 Geo, 2. 24. in any court of record, Wales, ot 
county palatine, | 

And by the ff, 12 & 13 W. 3. 3. none ſtayed by privilege, 
ſhall be barred by the ſtatute of limitation. | 
And by the /ame ſtatule, no original debtor or accountant to the 
king ſhall have privilege but from arreſt. 

Nor ſhall a member have his privilege, when he has ond 
waived it. 20 Nov, 1702. 

[Waver of privilege muſt be in writing. Holliday v. Pitt, J. 
7 G. 2. J. &. H. 37. 

[It is never as to the perſon, only to give a power of ſuing, 
Lid. x 

= if he begins at law, he ſhall not have privilege, upon a bil 
in equity to be aided againſt ſuch ſuit. 1 Ver. 329. 

(If a peer, plaintiff, gives rule to examine witneſſes, it is not 
breach of privilege in defendant to examine. Earl of Der) x, 
Duke of Athol, T. 1751. 2 Vezey 298.) | 

[If peer brings action at law, it is not breach of privilege in de. 
fendant to bring bill for injunction. Hid.] 

The privileges, liberties, and juriſdiction of parliament are 
the right and inheritance of the ſubject, By the Commons 19 Jac, 
Ru 9. . 

3 ſhall be impriſoned by the ſerjeant for breach of pi- 
vilege till the matter be examined by a committee, and reported 
to the houſe. R. 13 Feb. 1700. | 

The lords have privilege from arreſt, Sc. as well as the com. 
mons. Seld. 3 vol. 2. p. 14778. 

[No peer has privilege of peerage or of parliament againſt being 
compelled by proceſs of courts of W:/tminſter-hall to pay obe⸗ 


dience to haveas corpus directed to him. Order, 7th Februry 


1757. 8th June 1757.) 

They ſhall not antwer to a complaint againſt them in the houſe 
of commons. Seld. 3 vol. 2 P. 1478. 

[Stat. 4 C. 3. c. 24. regulates franking letters; and this is 
amended by fat. 2 G. 3. c. 25.) | 

[By fat. 4 G. 3. c. 33. the creditor of a member, a merchant, 
may on afhdavit ſue out writ and ſerve him, and if he does not 
make ſatisſaction in two months, he ſhall be bankrupt from tl 
time of ſervice. } | 

[Merchant committing act of bankruptcy, creditors may ue 
out . and commiſſioners proceed, notwithſtanding pri- 
vilege, 

[But the perſon ſhall not be arreſted or impriſoned except for 
caſes made felony by the bankrupt acts. ] 

| py 157 


PARLIAMENT. 


[By fat. 10 G. 3. c. 50. peers and members may be ſued at 
any time, and the ſuit ſhall not be impeached or ſtayed by privi- 
lege; but the perſon not to be impriſoned.] 

The court may order the iſſues from time to time to be ſold, 
and plaintiff's coſts ta be paid, and the reſidue retained till the 
purpoſe of the writ anſwered, and then the iſſues or money rex 
| turned.) 


[Rule of court of B. R. C. B. or exchequer, may be inforced 
by diſtreſs infinite, ] 

[If member is illegally taken, and detained by proceſs of 
B. R. and is brought by habeas corpus to be charged in execution 
in CB. they will remand him, that he may be diſcharged by B. R. 


Barnes 199. 
(D. 18.) Aſſiſtants in Parliament. 


All the judges of the realm, and barons of the excheguer of the 
coif ſhall be attendant and aſſiſtant in domo ſuperiori parliamenti, 
4 Inſt. 4. 50. | 

So, the maſters of chancery. 4 Ii. 4. 

So, the attorney and ſolicitor general, 

And the king's council. 4 Int. 4. 

But the preſence of the judges, &c. is only for their advice, 
not for their conſent. Seld. 3 vol. 2. P. 1650. 4 Inft. 4. 


(D. 19.) Proxies, 


A commoner cannot have any proxy. 4 ft, 12. for he him- 
elf is elected. Ha. Parl. 11. 

But a lord in parliament may have his proxy. 4 List. 12. 

And ſuch proxy ſhall be a lord of parliment. Bid. And this is 
the conſtant courſe ſince 1 H. 8. Seld. 3 vol. 2 p. 1477. 

Let, antiently, a biſhop made a proctor of the clergy his 
proxy. 4 It. 12. And others not barons, Seld. 3 vc. 2 p. 
. 

And the uſual courſe is, for a temporal lord to make a tempo- 
nl lord his proxy, and for a lord ſpiritual, to make a ſpiritual lord. 
Did. 

A lord may name two or three for his proxies; as, 1 EI. 4 Inſt. 
12. Vide infra, the order 2 Chr. 

So, two or three conſuuctim Dy divi Ns 4 Inft. 12. Seld. 3 vol, 
2 þ. 1477. 

And in ſuch caſe, all preſent ought to aſſent or diſſent; for if 
ere be content and the two others not content, it is no vote. R. 
4 Int. 13. Ha. Parl. 11. ; 
TI he ſhall not have above two proxies, By order 2 Car. 
. 269. | 5 | 
„The proxy is appointed by the lord upon leave for his ab- 


«nce, 
And, 
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nothing, his proxy is thereby revoked. R. 1 E/. 4 If, 13. 


to loſe his wages. 


PARLIAMENT. 


And it has uſage for it a tempore Ed. 1. Seld. 3 wil. 2 p. 14% 

But he may be ſummoned with a clauſe, that he do not mat; 
2 proxy. Seld. 3 vol. 2 p. 1476. 

If a lord appears in parliament, tho' he ſpeaks or argue 


Ha. Parl. 11. 


(D. 20.) Abſents, 


By the ff. 5 N. 2. 4. if any ſummoned to parliament, vis. lord, 
knight, citizen, or burgeſs abſent hin ſelf without cauſe, he ſhall 
be amerced and otherwiſe puniſhed as hath been antiently uſed, 
That is to ſay, a lord by the peers, a knight, citizen, or burgeſz 
by the commons. 4 Lift. 43. 

By the /f. 6 H. 8. 16. none ſhall depart from the houſe of com. 
mons, without licence of the ſpeaker and commons, entred ir 


the book of the clerk before the end of the parliament, on pain 


And he who departs may be fined by the commons. 4 hy, 
44. D' Ew. 309. 

So a lord may be fined by the lords. 4 Inf. 44. 

So an information lies for a contempt. S-mb. H. Parl. 17, 18, 

But a burgeſs being ill, cannot be diſcharged for it. Cont, 
Bre. Parl. 7. 4 Inſt. 8 acc. R. acc. IV Ew. 244. 281. 30). 

Nor, a member detained in execution. D*Ew. 244. 2 Ed. 4. 
8. a. Per Dy. Mb. 57. and if he be, by the /f. 1 Jac. 13. he 
may be taken in execution again. 

Or, abſent upon an embaſſy. D'ZEw. 244. 

Yet, if a member, abſent for illneſs, requeſt his diſcharge, or 
his diſtemper be incurable, he may be diſcharged, and another 


elected in his ſtead. D' Ew. 307. 429. 


(E. 1.) Parliament ſummoned, and the Begin. 
ning ok it. 


T HE writ of ſummons to parliament iſſues at leaſt forty days 
before the beginning of a parliament. 4 Inſt. 4. Vide ant, 
(C.—D. 8.) 

The parliament cannot begin without the preſence of the king, 
either in perſon or by repreſentation. 4 IH. 6. 

The king is often preſent in perſon, 

Or, if the king be out of the realm, there may be a ſpeciil 
commiſſiom to the capitalis jufticiarius of the realm, to hold and 
proceed in the parliament. 4 Inf. 6. Vide Roy, (H. 1, 2.) 

And if the cuftos of the realm be engaged, c. there may be 3 
commiſſion to hold it in the name of the king, or himſelf. Ct. 
Ab. 19. 

80, if the king be infirm, a commiſſion ſhall iſſue to certain 
lords of parliament to hold, c. the parliament. 4 Inft. 6. 9 
it was 19 Fac. Ruſh. 39. Ha. Parl. 3. 

So, if a parliament begins by the king in perſon, it may, aftet 
prorogation by the king, be ſummoned before commiſſioners. 


4 Infl. 7. | i 
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If the king pleaſes that the parliament ſhall not begin at the 
of the return of the writ ſummons, a writ patent under the 
t ſeal teſte'd before the day of the return, and directed pre- 
latir, magnatibus, proceribus hujus regni, ac militibus, civibus, & 
burgenſibus, &c. ſhall be read at the day of the return in the up- 
houſe before the lords, and other commons there aſſembled, 
whereby the parliament ſhall be prorogued to another day. 4 
Inſt. 7. So it was 1 & 5 El. Hide pot, (M.) 
And in ſuch caſe the parliament does not begin till the day to 
which it is prorogued. 4 1ſt. 7. | 
The courts are bound to take notice of the commencements, 
prorogations and ſeſſions of parliament. 1 Lev. 296. cited Doug. 
97. 8. And that even when the proceedings are on a private 


ſtatute, Id. ibid. 
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(E. 2.) In what Place aſſembled, 


Antiently both houſes of parliament fat together, 4 IP. 2. 
> Inſt. 267. But it appears cont. per Prynne in his pref. Cat. Ab. 5. 

As, in 4 Ed. 1. 2 Inſt. 267. 

Anno 50 Ed. 3. the houſe of commons aſſembled in the 
chapter-houſe of the abbot of Weſtminſter. Cat. Abr. Pref. 13. B. 

Inft. 2. 
, 5 place was antiently Sr. Stephen's chapel. 

Every day before the houſe of commons aſſembles, prayers are 
fad in the houſe by the ſpeaker's chaplain. 

So, upon ſolemn days, as 30 Fan. 29 May, 5 Nv. &c. ſome 
divine is defired to preach a ſermon before the houſe. 3 Fan. 1710. 

But none ſhall be recommended to preach before the houſe, un- 
leſs he be of the dignity of a dean, or of a doctor in divinity. &. 


31 Jan, 1099. | 
(E. 3.) Things done at the Beginning of a Parliament. 
At the firſt day of the parliament, the king ſets forth the (k. 4.) 
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cauſes of ſummoning the parliament. 4 Ist. 7. — _ 
Or, the chancellor or keeper for him. Did. — 


Or another, tho? the chancellor be preſent; as, the chief juſ- 
tice. 4 Inf. 8. 

The king's chamberlain, &c. 4 Lift. 8. and marg. imb. 

When the commons go to chooſe their ſpeaker, the lords ap- 
point four juſtices, and two maſters in chancery, to be receivers 
of petitions for England, Ireland, Wales, and Scotland, which 
ſhall be delivered within fix days enſuing. 4 IH. 11. 

And three juſtices, and two maſters are appointed receivers of 
petitions for Gaſcaign, Guien, Poitiers, Normandy, Anjou, &c. 
which ſhall be delivered within fix days enſuing. 4 Infl. 11. 

Then fix of the temporal, and two of the ſpiritual nobility are 
appointed triers of the petitions of England, Ireland, Wales, and 4 
Setland ; who, or four of whom, aſſiſted by the king's counſel, | 
ſit in the treaſury chamber, and try whether the petitions are 1 
reaſonable to be propoſed to the lords. Vid. 
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(E. 4.) 
In the houſe 


of common. 


PARLIAMENT. 


As many are appointed triers of the petition of Gaſcoign, V. 
4 Infl. 11. 

And this courſe ſtill continues, tho Gaſcoign, Sc. are lp, 
Ibid. | 


By the /. 5 El. 1. every knight, citizen, burgeſs and baron of 
the cinque ports, before he enters into the parliament-houſe, or haz 
a voice there, ſhall take the oath of ſupremacy, (and by the |, 


7 Fac. 6. the oath of allegiance) before the lord ſteward or his de. 


(E. 5.) 
Choice of a 
[pe aKere 


puty, or ſuffer the penalties, as if he had fat without election, 
return or authority. 

By the ff. 30 Car. 2. 1. 2. no peer, or member of the houſs 
of commons, ſhall vote or fit during any debate, after the ſpeaker 
is choſen, till he takes the oaths” of allegiance and ſupremacy, 
and repeat and fubſcribe the declaration againſt tranſubſtantia. 
tion and invocation of ſaints, Sc. betwixt nine and four of 
the clock, at the table, in a full houſe, in ſuch order x; 
the houſe is called over, on pain to ſuffer as a popiſh re- 
cuſant convict, Sc. and a writ ſhall iſſue to elect a new 
member, c. | 
By the /f. 1 VW. & M. 8. every perſon, required by any act to 
take the oath of ſupremacy made 1 El. 1. or the oath of allegianc: 
made 3 Fac. 4. which are hereby abrogated, or either of them, 
ſhall inſtead thereof take and ſubſcribe the oaths of allegiance and 
ſupremacy here preſcribed, 

By the ff. 7 & 8 V. 3. 27. every member of the houſe of 
commons was obliged to ſubſcribe the aſſociation. But by 
the ff. 1 Any. 22. this part of the ſaid act is declared ta 
be void. 

By the /. 13 & 14 W. 3. 6. no peer, or member of the 
houſe of commons, ſhall vote or fit during any debate, after the 
ſpeaker is choſen, till he take and ſubſcribe the oath of abju- 
ration, (and by the /t. 1 Ann. 22. it ſhall be taken as there 
alzered,) at the time, place, and on the pain ut ſupra by the /. 

o Car. 2. 2. 

If there be not any lord ſteward, the treaſurer, or comptroller 
of the houſehold by common uſage is his deputy to all intents, 
D' Env. 122. 

If there be a lord ſteward, he may appoint others to be his de- 
puties to take the oaths. D' Ev. 40. | | 
And other lords may be appointed. 

Or any of the members, after they are ſwory, may be his depu- 
ties, for giving the oaths to others, D* Ev. 40. 


* @S 


Antiently there was no conſtant ſpeaker. 4 Inf. 2. 

But there was a ſpeaker 44 H. 3. Semb. D' Ev. 40. 

And the firſt - prolocutor named upon record was 51 Fd, 
3, wiz. Sir Thomas Hungerford, D'Ew. 40. Cot. Ab. Proj. 


12. & 
4 9. Co 
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But in the parliament rolls temp. R. 2. and from that time, the 
ſneaker is frequently mentioned. D' Ew. 41. 
None can be ſpeaker without election of the commons. 


In . 8, | | 
f 2 their election is free. D' Eau. 41. ä 
But the king may recommend, 4 J. 8. Cot. Ar. Pref; 


14. b. 

or, refuſe him. Bid. f 
Yet, antiently, there was no command for the election of a 
aker. D' Ew. qi. 
The firſt command for it was 2 H. 4. D' Ew. 41. 
And it was afterwards omitted, 7 & 8 H. 4. D' Ew. 41. 
But it is now uſual, and by long uſage neceſſary at this day. 


D' Ew. 41. | 5 * 
The ſpeaker elect diſables himſelf. 4 Ii. 8. 


Then he 1s preſented to the king in the houſe of. lords, 


and there excuſes himſelf. 4 It. 8. Ruſh. 480. And from 
the 6th year of H. 6. they have uſually made an excuſe. 
D Ew. 42. 

But ſometimes he does not make any excuſe; as, Mr. Harley 
did not, 13 V. 3. and, antiently, it was not made except 
for cauſe; as, 5 R. 2. was the firſt excuſe, and not allowed: 
1 H. 4. 6 H. 4. H. 5. 28 H. 6. 29 H. 6. it was not made. 
D' Ew. 42. 5 ; 

And before confirmation by the king, he was called ſpeak- 
er, when the commons were, ſummoned to attend the king. 
16 Mu. 1699. So, 21 OF. 1702. But uſually he is not 
fo called, 

If the ſpeaker be approved by the king, he prays. 1. freedom 
of ſpeech, and all their antient privileges. 2. pardon for miitakes, 
and that he may refort to the commons for a declaration of their 
intent. 3. acceſs to the king. 4 Inf. 8. 21 Fac. Ruſb. 119. Ha. 
Parl. 4. 

. Freedom from arreſt, of ſpeach, and acceſs to the king, and 
candid conſtruction of their proceedings. 3 Car. Ruſh. 484. So, 
fer Mr. Harley, 1702. 

The houſe of commons cannot aſſemble without their ſpeaker. 
4 Iift, 8. 

And therefore, if he cannot attend for ſickneſs, he ſhall be diſ- 
charged; as, John Cheyne, 1 H. 4. Wm. Sturton, 1 H. 5. Sir 
vun Tirrel, 15 H. 6. 4 Inſt. 8. 

After the ſpeaker choſen, and the oaths, according to the Af. 30 
Car. 2. and 13 I, 3. taken, a bill is read, and from thence the 
ſion begins. So, 23 OF. 1702. 

And atter a bill read, the houſe is ſummoned to attend the king, 
in the houſe of peers, to hear the king's ſpeech. 

Sometimes the houſe is ſummoned to attend the king, before a 
bill is read: fo it was, 16 Nov. 1699; ſoit is uſually done. So it 
was 1702. 1710. 

And the king's ſpeech was reported to the houſe by the ſpeaker, 


before a bill was read, 16 Nov. 1699. but the ſpeaker ſaid, that 
| he 
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he could not do it till the oaths were taken, according to the ſta- 
tutes, 21 OF, 1702. 5 | 
And it was not reported, till after a bill read, and com 
appointed, and other orders made, 23 Oc. 1702. 
After a bill read, and before committees appointed, We, 29 
Nov. 1710. | 
After the king's ſpeech is reported, the houſe uſually return 
thanks for it. So, 23 O#. 1703. 29 Nov. 1710. 
And appoints a day for the conſideration of it. 16 Nev, 1699, 
So, 23 Of. 1702. 
Then a day is appointed, in which the houſe will reſolve 
itſelf into a committee for the conſideration of it. 24 Ny, 
1699. 8 
And the houſe appoints a committee, for an addreſs upon their 
vote of thanks. = 

Or, to be drawn upon their vote, and the debate in the houſe, 
29 Nov. 1710. | | 

When the addreſs is reported from the committee, it may be 
agreed to, or amended by the houſe. 30 Nov. 1710. 

After the houſe agrees, it ſhall be preſented to the king by the 
whole houſe uſually. 30 Nov. 1710. 

And the members of the privy council are appointed to inquire 
the time, when the king pleaſes to be attended by the houſe, 30 
Nov. 1710. | 

The ſummons to attend the king is made by the uſher of the 
black rod. 

Or, by his deputy uſher. 16 Nov. 1699. 

When the ſpeaker reports the king's ſpeech, he prays a copy of 
it, and reads the copy. 16 Nov. 1699. 29 Nov. 1710. 

So the ſpeaker ought to be conformable to the command, or 
order of the houſe; and therefore, if he be required by the majo- 
rity to propoſe the queſtion, it will be a breach of privilege, i 
he diſobeys, tho' it be by the king's command. R. 16 Car. 3. 
Ruſh, 1137. | 


(E. 6.) The commons in parliament are the general inquiſitors for the 
committees realm. 4 Iz. 11. | 
And at the beginning of the ſeſſions, it is their principal care to 
appoint committees for grievances, Fc, Ibid. 
The general committees appointed after the reading of the fir 
bill, are, a committee for religion, for grievances, for juſtice, for 
trade, for privileges and elections. 13 Feb. 1700. 16 Nov. 1699. 
So, 23 Of. 1702. 
A committee is general, i. e. of the whole houſe, de quo vide gf. 
(E. 13.) or a private committee. 
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7. The committee appoints one of them for chairman. 4 If. 1% 
Chairnan, The Chairman reports the reſolution of the committee to the 


houſe. Bid. * 
Or, another whom the committee appoints for this purpoſe» 


Semb, 4 Laßt. 8 In 


— * 
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In a committee for a private bill, the chairman ſhall not fit with- (E. 8.) 
Committee 


out a week's public notice ſet up in the lobby. Declared for a fland- ; — 


ing order, 15 Feb. 1700. ; bil, 

And upon the report of a private bill, he ſhall inform the 
houſe, whether the allegations of the bill are examined, and the 
parties concerned have conſented, to the ſatisfaction of the com- 
mittee. Declared for- a flanding order, 15 Feb. 1700. So, 24 
Nov. 1699. 

Before - private bill be conſidered by a committee of the lords, 
a copy of it thall be delivered to every one concerned in it. Declar- 
id for @ ſanding order, 16 Nov. 1705. 

And if an infant be concerned, a copy ſhall be delivered to his 
guardian, or next relation of full age, not concerned in intereſt, 
nor in the paſſing of the bill. Declared for a ſtanding order, 
16 Nov. 1705. | 

By a ſtanding order of the lords 23 Ap. 1698. a committee 
ſhall take no notice of the conſent of any perſon to any private 
bill, unleſs he appear before them, or there be an affidavit of two 
perſons made, that he 1s not able to attend, and doth conſent to 
the bill, 

If a bill be for a ſale of land in ſuch a place, à d a purchaſe in 
another, the committee ſhall ſee, that the values are fully proved, 
and that there be an agreement for the purchaſe, and that the bill 
provides for the effectual purchaſe and ſettlement of the lands, as 
it is defired. Ordered 16 & tg Feb. 1705. 

And if truſtees are appointed by the bill, they ought to 
appear perſonally before the committee, and accept the truſt 
under their hands. Declared for a flanding order, 16 & 19 
Hab. 1705. | 

The lord, who makes the report of the committee, ſhall 
report that all orders were obſerved by the committee. Order 
16 Feb, 1705. 


$0 a committee is frequently appointed for other purpo- (. g.) 
les; as for inſpection of the journals of another ſeſſion. 27 Comminee 
Mu. 1699. — 

For inſpection of the journals of the peers. 4 

But it was not uſual till latter times to appoint committees to 
determine any particular thing, without a report to the houſe. Cot, 

Ab, Pref. 14. b. 


After a committee is appointed, the houſe may give any parti- (F. 10.) 


cular inſtruction to it. So, 27 Mov. 1699. 1 


90 a matter referred to one committee may be afterwards trans- miuce. 
ferred to another, 11 Jan. 1699. 


9 F E. in. 
If a witneſs refuſe to attend the houſe, or a committee, Ruben, 


he ſhall be ſummoned by order of the ſpeaker, or chairman, 1 nding 
do attend. the houſe, 


Or 2 com- 


But mitree. 
Vid: jeſs. 
\ (E. 153) 
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But no witneſs pays any thing for being ſummoned to the hoy, 
or a committee. Declared 29 Jan. 1699. 

Nor ſhall he be arreſted upon his coming to, or departure fro 
the committee; and if he be, the houſe upon motion will diſchary 
him. R. 15 Feb. 1699. 

An officer may be ſummoned to attend with the public books of 
a corporation, c. | | 

If any one directly or indirectly attempts to prevent a witne; 
from appearing, or giving teſtimony, or tampers with a witneſz i; 
reſpect of the evidence to be given to the houſe, or to a con. 
mittee z this is a miſdemeanor, and the houſe will proceed again 
him with ſeverity. R. 24 Of. 1702. 29 Nv. 1710. 

So, if a witneſs gives falſe teſtimony to the houſe, or a con: 
mittee. R. 24 Oct. 1702. 29 Nov. 1710. 


A committee cannot continue fitting after the houſe is 4 
ſembled. 

And if committees are adjourned, a committee cannot {t 
till committees be again revived. Declared for a flanding orien, 


23 Fan, I 699. 


The houſe will not proceed upon a petition, motion, or bill fir 
granting money to the king, charging the ſubject, or compounding 
or releaſing a debt due to the king, except in a committee of the 
whole houſe. Declared for a. landing order, 29 Nov. 1710. Vit 


p2t, (Hi 17.) 


A committee for juſtice may ſummon any judges, and examine 
them in perſon, upon complaint of any miſdemeandr in thi 


oſſice. 1 Sid. 338. 


The committee of privileges and elections uſually meets in the 
ſpeaker's chamber, and then adjourns iu to the houſe. | 

There ought to be to the number of five, who are named of the 
committee, before adjournment. | 

And there ought to be at leaſt eight of them continuing in the 
houſe, otherwiſe the committee does not proceed. 

But it is uſually ordered, that all the members pteſent hare 
votes. So, Journal 13 Feb, 1700. So, 23 OA, f 702. But, att 
ently, it was otherwiſe, 

A petition which concerns an undue election, or retur!, 
Ec. is uſually referred to the committee of privileges ai 
elections. | 

And the committee uſually appoints the day for hearing. 

Or the houſe may direct the hearing upon a particular days 


14 Dec. 1710. 


But it may be heard at the bar of the houſe. 1 Dec. 1710. 
And, antiently, it was referred to the determination of the big 
and the lords. Serb, Cot. Ab. Pref. 14. b.; 8 


PARLIAMENT, 


80 if, upon a double return ordered to be ſhewn to the houſe, it 
pears that there were equal votes for all the candidates, it may 
declared void, and a writ ordered for a new election, without 
2 reference to the committee. 1 Dec. 1710. 

80, if one of the parties returned waives his return, it may be 
amended by the houſe. 2 Dec. 1710. | 

This committee conſiders all matters concerning the return; 
election, and privileges of the members. Journal 13 Feb. 1700. 
16 Nov. 1699. 23 OF. 1702. 9.58 4 

Double returns are uſually determined in tlie firſt place; for the 
noule is not full before the determination of them, Fouinal 15 
Lab. 1700. 16 Nov. 1699. 23 OF. 1702. | 

It is uſually ordered, that all returns be queſtioned within four- 
teen days. Fournal, 13 Feb. 1700. 16 Nov. 1699. | 

So, witlün fourteen days after another return made. Feorrnal 
13 Feb, 1700s 23 OF. 1702. © | 

That any perſon, returned for two places, ſhall ele& for 
which he will ſerve within three weeks, if there be not any 
queſtion of the return for ſuch place. Fournal 13 Feb. 1700. 
23 Of. 1702. F ; ; . 

That all perſons, returned upon a double return, withdraw till 
their return be determined. Bid. 2 

And every member ought to withdraw when his return, elec- 
tion, or privilege is debated. Bid. 8 | 

And only two counſel of a fide ſhall be admitted. Fournal 
13 Feb. 1700: 8 

As to a petition concerning an election, or privilege. Vide pg, 


| (F. 3.) 


The ſerjeant ſhall give order to the door-keepers and meſſengers, 
to attend the committee of privileges and elections, and provide 
that none crowd the ſtairs below, or above in the gallery. Declared 


fer a flanding erder, 16 Dec. 1699. 


The witneſſes at the committee ſhall be examined ſeparately, and 
then withdraw; and the paſſage ſhall be free for this purpoſ:. 
Declared for a flanting order, 16 Dec. 1699, 

If the houſe judges a petition concerning election, frivolous or 
rexatious, it will order ſatisfaction to the party grieved, R. nem. 
aun, 13 Feb. 1700. R. 24 Of. 1702. | 

If it appears, that any perſon procurtd himſelf to be elected or 
returned, by bribery or corruption, the houſe will proceed with 
ſererity againſt him. R. nen. cen. 13 Feb. 1700. R. 24 O. 
1702. Vide pg, (G. 5.) 3 | 

By fat. 10 G. 3. c. 16. and 11 C. 3. c. 42. after day ap- 
pointed to conſider petition, the firſt time there are one hundred 
members preſent; the names of forty-nine preſent ate to be drawn 
out of the names of the whole h6uſe ; each party names one not 
drawn; each party ſtrikes out alternately one of the forty-nine, 
till they are refluced o thirteen ; theſe fifteen make a committee 
to determine the election; thirteen muſt be preſent. None can 
"te who have not been preſent every ſitting. They have power 
to ſend for perſons, papers, &c, and to examine on oath, Notice 
to be given ta all parties. If there are more than two parties 
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intereſted, the thirteen ballotted members nominate the two "I 


minees. Made perpetual, by fat. 14 G. 3. c. 15.] 


(F) Petitions. 
(F. 1.) By the Lords, or Commons, to the King, 


PETITIONS in parliament are ſome of grace, ſome 
right. 4 [nft. 11. | 

Some by the lords temporal, ſome by the lords ſpiritual, ſon; 
By the commons, ſome by all of them. lbid, 

The parliament ſhall not be ended, till all petitions are anſues 
ed, Did. 

Petitions ought to be certain, to which a certain anſwer may 
be given. Bid. | | 

The commons ought to petition the king, and acquaint hin 
with their grievances. 18 Fac. By the king to the parliament, 
Ruſh. 22. | 

A petition againſt recuſants preſented to the king by the Jod 
and commons, 1 Car, and the king's anſwer, Ruſh. 181. Th 


ike 4 Car. Ruſh. 516. 
(F. 2.) By other Subjects to the King. 


So any ſubjects may of right make a petition to the king fn 
redreſs of grievances. R. 27 Of. 1680, 

And if any traduce the right of ſuch petition, it is unlawful 
R. 27 Oct. 1680. 

But if ſubjects framed petitions to the king in a publick cause 
and collected a multitude of hands to it, it was a miſdemeau 
and fineable. R. 2 Cre, 37. R. Mo. 755. 

So, by the ft. 13 Car. 2. 5. no perſon ſhall ſolicit, or procure 
the hands or conſent of any, above the number of twenty, to an 
petition, remonſtrance, or addreſs to the king, or both, or cithet 
houſe of parliament, for the alteration of matters eſtabliſhed by 
law in church or ſtate, unleſs firſt conſented to and ordered by 
three juſtices of peace, or the major part of the grand jury, :: 
the aſſizes or quarter ſeſſions, or if in London, by the mayor, a 
dermen, and common council. And none ſhall preſent to the 
king, both or either houſe of parliament, any petition, reno 
{trance or addreſs, accompanied with exceſſive numbers of people, 
more than ten at once, on pain of a ſum not excceding 100 and 
three months impriſonment without bail for every oftence, to be 
proſecuted in B. R. the aſſiſes, or quarter- ſeſſions in ſix mont: 


after, and proved by two witneſſes. 


(F. 3.) Petition to the Commons. 


So a petition may be to the houſe of commons: as, for a fü 


election, or return of any to ſerve in parliament. ba 


PARLIAM ENI. 
But ſuch petition ſhall be within fourteen days after the com- 


mittee for privileges and elections is appointed, or within four- 
teen days after a ſubſequent return made. 16 Nov. 1699. 

And if 2 petition in another ſeſſion, for a matter not heard 
upon the petition in the former ſeſſion, varies from the firſt pe- 
tition, it ſhall be rejected: as, if the firſt petition be againſt two, 
and the ſecond againſt one member only. 28 Nov. 1699. 

And it may be referred to the committee to examine, whether 
the ſecond petition be of the ſame nature in ſubſtance with the 
firit. 29 Nov. 1699. 


the committee do not proceed upon it. 

If the petition be not ſigned, it ſhall not be received. 

So, if it be againſt no perſon in certain, it ſhall be rejected. 
30 OR. 1702. 

So every petition ought to contain ſuch certainty and particu- 
larity, that a ditect anſwer may be given. Ha. Harl. g. {Fide 
4 Infle- 11.) 


rejected. 18 Der. 1699. 


matter of the petition, and report it, with their opinion, to the 
houſe, 8 Dec. 1699. | 
Sometimes the matter of the petition ſhall be examined at the 
bar of the houſe. R. 24 OF. 1702. 

Aiter a petition received and read, the petitioner, by leave of 
the houſe, may withdraw it. 

All petitions ought to be diſcuſſed before the concluſion of the 
parliament. H. Parl. g. | 


4 (G. 1.) The Law and Uſage of Parliament. 


T HE parliament, ſuis propriis legibus et conſuetudinibus fubſflit: 
4 Inft, 15. 50, X 

All matters moved, concerning the peers or commons in par- 
lament, ought to be determined according to the uſage and cuſ- 


H. Parl. 14. 


(G. 2.) In preventing Annoyaũces. 


By the antient ulage of parliament, proclamation ſhall be made 
in Weftlminfter at the beginning, that none on pain that he for- 
feit all that he has, ſhall wear a privy coat, or armour, in London, 
WWtminfler, or the ſuburbs. 4 I. 14. | 

do proclamation ſhall be made, that no games or paſtimes ſhall 
be uſed to the diſturbance of the parliament. 4 I/t. 14. Order 
12 Dec. 1699. Ha. Parl. 13. 


P 2 39 


And if it be not the ſame in ſubſtance, it will be ordered that 


toms of parliament, and not by the law of any inferior court: 


211 


When a petition is preſented to the houſe of commons, ſome- (F. 4:) 
times upon diſcloſure of the ſubſtance of the petition, it will be The pro- 


ceeding 


Vans l : upon peti< 
Sometimes it ſhall be referred to a committee to examine the tions. 
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So it was ordered that the door of the ſpeaker's chamber be 
locked at the fitting of the houſe, and the keys laid on the table, 
24 Nov. 1699. R. for a flariding order, 24 Of. 1702. 

That the ſerjeant prevent footmen and others ſtanding on the 
ſtairs in the paſlage to the houſe, to prevent annoyance by them, 
Declared for u flanding order, 18 Fatt. 1699. 

That letters be not delivered by the poſtman, till the riſing cf 
the houſe, R: 24 Of; 1702. 


(G. 3.) In inquiring of Miſdemeanors, 


The commons are the general inquiſitors of the realm, 
4 Inſt. 11. 24. | 

And therefore, if a lord ſpiritual or temporal commit oppref. 
ſion, bribery, extortion, &c. the commons ſhall inquire of ic; and 
if, by the vote of the houſe, the crime appears to have been 
committed, they tranſmit it with the evidence to tlie lords, 


4 Inſt. 24. 


(G.4.) Common fame is a ſufficient ground of a proceeding in de 
What are Houſe of commons by inquiry, or by a complaint, if need be, tg 
—_ tor the king, or the lords. K. 1 Car. by the Commons, Ruſh, 217, 
an inquiry. ; 


(G. 5.) In Puniſhment of Offences, 


(0. ) One Long gare 41. to be choſen, and was removed, 8 5, 


In the lower 4 TInft, 23. 


houſe, r * ; * . Pp 5 a | 
1 The houſe will proceed with ſeverity 2gainſt any choſen |» 


done by the bribery, or corruption. 29 Nov. 1710. Vide ante, (E. 15. — 

members. Vid Officer, ( [.) 

Bribery. Hill writing a book to the diſhonour of the houſe of commons, 
of which he was a member, and for diſcovering the conference: 
of the houſe, after examination, was expelled, and commitced 
to the Tower for ſix months, and fined 500 marks, 23 E. 


4 Infl. 23. | 


(G. 6.) A mayor taking 4 /. for electing a burgeſs, was fined and in» 
Offences by priſoned, 8 EI. 4 It. 23. Wide ante, (D. 10.)* 


otheis. 


One committed to the Tower for ſtriking one, returned u 
record as a burgeſs to parliament: for he ought to take notice ct 
che record at his peril, Ibid. 
| So a man, who miſbehaved himfelf at elections, was ordered 
to be proſecuted by the attorney-general. 18 Nov. 1702. 
50, where the biſhop of Morceſler was cenſured for a violation 
ef the privileges of the commons, at the election of a knight '% 
the county of Norcęſter, there was an addreſs to the queen 'v! 
his removal from the place of lord almoner. 18 Nov. 1702. 
The lords addreſſed contra, but he was removed. MO 
After the impeachment of the duke of Buckingham, the uw 
verſity of Cambridge choſe him their chancellor, by which ti! 
dipleaied the houſe of commons, 2 Car. Ruſh, 372. 


How 


h 


PARLIAMENT. 


How the lords proceed upon an impeachment, vide pe, (L. 
15, Ke.) 


(G. 7.) Things done or ſaid in Parliament, ſhall not be queſtioned 
elſewhere. 


A thing moved or done in parliament ſhall not be diſcuſſed 


elſewhere. 4 Il. 15. | f : 
And therefore, the judges ſhall not give any opinion of a mat- 


ter of parliament. Hill. : 

If any abſents himſelf from parliament, if a ſuit or informa- 
tion be for it in B. R. he ſhall plead to the juriſdiction of the 
court, that it ought to be determined in parliament.—So, the bi- 
ſhop of Wincheſler, 3 Ed. 3. 4 Inf. 15. and an information 
againſt thirty-nine for the ſame cauſe, 3 & 4 Ph. & M. and fix 
ſubmitted, but nothing done to the others. 4 Inſt 17. 

By the ft. 4 H. 8. 8. all accuſations of members, for any mat- 
ter in parliament, ſhall be void, Ha. Part. 7, | 

No member ſhall be moleſted for a thing ſaid or done in par- 


lament, except by the houſe. By the Commons, 19 Fac. Ruſh, © 
z. But the king razed it out of the journal, ibm. 54. X. 5 Car, 


Ruſh, 663. 
The king ſhall not give credit to an information of a thing 


gone or ſaid in parliament, till he be informed by the houſe itſelf. 
By the Commons, 19 Face. Ruſh. 53. But the king raxed it out of 
the jrarnal, ib. 5 4. 

An addreſs, that the king would ſhew his indignation againſt 
thoſe who miſrepreſent proceedings in parliament, &, 28 Nov, 
1699. 
do none ought to be cenſured by another court for the pro- 
ceeding in parliament. Per Pym. 3 Ruſh. 1132, 

If a liel charge a member with criminal language held in 
parliament, the court will grant an information againil. the libel- 
kr, without .a dental of the charge by affidavit. Doug. 387. (372).* 

But for a matter out of pariiament, a member of parliament 
may be punithed elſewhere, after the end of the ſeſſion, if he be 
not queſtioned for it in parliament. R. 5 Car. Ruſh. 663.+ 

If for a thing not done in the way of parliament. id. 

As, a conſpiracy to inveigh againſt the judges or king's coun- 
{el in parliament, without an intent to proſecute them in a legal 
courſe, but with intent only to defame them, K. 5 Car. 
Ruſh. 663, 


(G. 8.) Liberty of Speech. 


Freedom of ſpeech is the antient and undoubted right and in- 


heritance of parliament. Claimed 19 Jac. Ruſh, 46. But di 


ol-wed by the king, ibm. 5 2. and then claimed by proteſiation, ibm. 53. 
Put the king razed it out of the journal, ibm. 54. 
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By the „. 4 H. 8. 8. all ſuits, &c. againſt R. Strode and his 
complices, or any other hereafter, for any bill, ſpeaking, or rez. 
ſoning of any thing concerning the parliament, ſhall be void, 

This ſtatute was a particular law. X. by all the Judges, 5 Car. 
Ruſh. 662. R. cont. in Parliament. Cro. Car. 604, 

But all members of parliament ought to have freedom of ſpeech 
upon matters debated in parliament, by the courſe of parliament, 

, R. by all the Judges, Ruſh. 662. | 

And none ſhall be put to anſwer elſewh-re for ſpeaking in par- 
liament, tho' it be ſuggeſted to be with a bad intent. R. i 
Parliament 1667, Vide Cro. Car. 604. | 

By the ff. 13 Car. 2. 1. there was a proviſo, that nothing in 
the ſaid act ſhould extend to deprive either houſe of parliament, 
or the members thereof, of their juſt and antient privilege of de- 
bating any matters propounded in either houſe, or at any con- 
ference or committee, or touching the repeal or alteration of an 
old, or preparing any new law, or redreſſing any publick grier. 
ance, But members ſhall have the ſame freedom of ſpeech and 
privileges as before. | 
And by theft. 1 W. M. 2. 2. it is declared, that the 
freedom of ſpeech and debates, or proceedings in parliament, 
pught not to be impeached or queſtioned, in any court, or place 
put of parliament. , 


(G. g.) Debates there ſhall not be divulged. 


So debates in the houſe of commons ought not to be divulged 
without the order of the houſe. 

So the lords ought not to take notice of any thing debated by 
the commons till it be declared to them by the commons, R, 
16 Car. 3 Ruſh. 1147. 

Nor the commons, of a thing debated by the lords. 3 Rab. 
1147 · | . 


(G. 10.) In Legem datione. 


(G. 10.) Every ad of parliament ſhall have the aſſent of the lords and 


2 commons, and of the king. 4 Inſt. 25. 2 Infte 157. 

a ſtature, If there be the conſent of one, or two of them, it is only an 
There ou;ht - 

gry ordinance. 4 Inf. 25. 


Re of So, if it be with the conſent of the king and the lords tempc- 

king, Joris, ral only, (without the ſpiritualty) and the commons. Sent. 

om 4 Lili. 25. Vile ante, (D. l.j—Poft, (R. 3.) 

Wo Or, with the conſent of the king, and the lords ſpiritual only, 
(without the temporalty,) and the commons, 4 Inſt. 25. 

And therefore, an ordinance by the lords, 6 Ed. 3. that none 
ſhall refuſe to ſerve the king as a judge, or otherwiſe, in Ireland, 
does not bind the ſubject. 2 Inf. 47, 8. : 

So, the 40 Ed. 3. that none of the profeſſion of the law ſhall 
be choien by the commons to ſerve in parliament. 4 1». 48. 

So a bill by the king to attaint any with the aſſent of the lords, 
without mention of the commons, is not a law. F. Parl. 3. 


PARLIAMENT. | 215 


A bill may be introduced by any member, (G. 119 


But it all be after an order of the houſe, upon a motion for 3 3 
fuch 2 bill; and it is ordered, that ſuch member prepare and # 
bring in the bill. 24 Nov. 1699. A 

And ſometimes a committee is ordered to prepare a bill. 4 
23 Nov. 1699. | : 


But a private bill ſhall not be brought in, without a petition 
which ſaggeſts the cauſes for it. Ordered and declared for a fland- : 
ing order, 15 Feb. 1700. Ord. 24 Nov. 1699. ab 

Nor, in the upper houſe, Declared for a flanding order. 4 
Dec. 1699. 40 

And ſuch petition to the lords ſhall be ſigned by all concerned * 
in the conſequences of the bill. Ord. 16 Feb. 1705. 5 

And it ſhall be referred to two judges, who ought to ſummon A 
before them all who may be concerned in the bill, and make a y 
report under their hands of the ſtate of the cafe, and their opi- +: 
mon of it. Declared for a flanding order, 16 Feb. 1705. 3 


2 


imes G. 12. 
A bill ſhall be read three times before it be paſſed, * : 1 ) 


A private bill ſhall be printed. 

So in the houſe of lords it ſhall be printed, and delivered to 
the clerk for the lords. Ord. 16 Nov. 1705. 

Three days ought to intervene between every reading of a pri- 
rate bill, Declared for a ſtanding order, 15 Feb, 1700. Ord. 
24 Nov. 1699. 

Ic ſhall not be read to the lords upon a day appointed for hearing 
of cauſes, before the cauſe heard. Ord. 14 and 18 Jan. 1705. 

When a bill is preſented upon an order of the houte, it ſhall be 
received and read the nrſt time, 23 Oc. 1702. 

Thc it be a private bill. 12 Dec. 1699. 

Or the firſt reading may be appointed upon a ſubſequent day. 
19 Dec. 1699. 

And if, upon receipt of the bill, no time be appointed for 
jcading it, it ſhall be afterwards read upon motion, or upon mo- Hh 
tion, a day ſhall be appointed for reading it. 20 Dec. 1699. 7 

Or, the firſt reading may be appointed immediately after the k 
receipt. 24 Jan. 1699. 

After the firſt reading, it ſhall be ordered that the bill be read 
a ſecond time, 16 Nov. 1699. | 

And ſometimes, that it be read a ſecond time at a certain day. al 
29 Nov. 1699. : 9 

Tho! it be a private bill. 30 Nev. 1699. 3 

If a day certain be not limited, for the ſecond reading, there 4 
ug to be a motion, upon which a day ſhall be appointed, q 

II Der. 1 699. | 

Or, upon motion for the ſecond reading, it ſhall be read im- 4 
mediately. | 
And ſometimes the ſecond reading 1s directed to be in a full 
houſe. 20 Jan. 1699. [ 


Sometimes after noon of ſuch a day. 25 Jan. 1699. 
P 4 Some- 
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(G. 13.) 


. 


(G. 14.) 
The duty of 
the ſpeaker, 
upon the 
reading. 


(C. 18.) 
Bill oppoſed, 
or debated. 


(G. 16.) 
Bill ingroſſ 
ed. 


(8. 17. 
Bil! paſied 
the houſe. 


PARLIAMENT. 


Sometimes upon fuch a day, and that nothing interyere 
24 Jan. 1699. 5 1 5 


After the ſecond reading, the bill ſhall be committed ts6 a com. 


Committeu, mittee to be conſidered there. Vide ante, (E. 6, 7, 8.) 


Sometimes it is committed to a committee of the whole houſt. 
Vide ante, (E. 13.) | | | 

If there he no objection to a bill, upon the ſecond reading, nor 
any blank in it, it ſhall be ingroſſed without a commitment. — 
So it was, 6 Feb. 1699. . 

Sometimes it ſhall be committed upon the ſirſt reading. 
D'Eavb. 1569. | Gar; 

So, bills of grace, as for a general pardon ſhall be paſſed upon 
the firſt reading, without more. D' Ev. 73. 464, . 
Sometimes the bill ſhall he, without an order to be committed 
or ingroſſed. D'Ew. 111. ; ; 

Yet, regularly, upon the ſecond reading, if it be not paſſed or 
rejected, it ought to be committed or ingroſſed. D. 464, 

And it ought to be committed or ingroffed upon the day 
when read; though antiently it has been done upon another day, 
D' Ew. 27. 33 | e 8 i: 


After the reading of a bill, it ſhall be delivered, with a brief d 
it, to the ſpeaker, who reads the title, and then reports the ſub. 
{tince of the bill to the houſe. : WE 
So, in the houſe of peers. D*Zw. 17. 


After the bill is read, and the effect of it reported to the houſe, 
it may be oppoſed by any member. 

And a bill may be oppoſed, debated, or rejected upon any of 
the readings. 
Upon the firſt reading. D' Ew. 17. 

Upon the third reading. D*ZEw. 271. 

But the uſual courſe is upon the ſecond reading. D'Ew. 1). 


After a bill is paſſed the committee, and reported to the houſe, 
it ſhall be ordered to be ingroſſed. $2.8. | | 

So, if no objection be to the bill, nor any blank, it may be 
ingroſſed upon the ſecond reading, without commitment. 80 it 
was done, 6 Leb. 1699 

But a bill tranſm'tted from one houſe to another, is not d- 
dered to be ingroſſed; becauſe it was ingrofled and comes in 
parchment from the other houſe, D'ZExv. 17. 20. 148. 
Jo bills of grace, as for naturalization, pardon, &c, are not 
ordered to be ingroſſid; becauſe they come to the houſe ingroſled 
in parchment, and ſigned by the king. D'Ew. 20, 


After the third reading of a bill by the clerk, and the effect > 


it reported by the ſpeaker, if nothing be ſpoken to it, the fpeaker | 


propoſes the queſtion, whether it ſhall be palled ? Ew. 45. 
13 | : Whet, 


When a bill is paſſed by the commons, the clerk, within the (0 18 
hill at the top upon the right hand, writes, ſoit baille aux ſeignenrs, Tranſmitted 


* for the aſſent 
D Ew. 45s Fits. Parl, I, : ot the other 
Then it ſhall be tranſmitted to the lords by ſome of the hooks YN 
. rom t 
commons. 8 5 


When a bill is preſented by the commons, to the other houſe, to tue lords 
the chancellor and lords riſe, and at the bar receive it from thoſe 
who bring it from the commons. D'Ew. 585, 


If a bill be paſſed by the lords, it ſhall be indorſed, foit baille (G. 19) 


5 From the 
G Commons, Dy. 9J- as | lords to the 


Then it is tranſmitted to the commons by two of the aſſiſtants commons. 
in the houſe of peers. 

Theſe being admitted into the houſe of commons, after three 
ungen at the table, inform the houſe, that the lords have Paſſed 
ſuch a bill, and they read the title. D* Zw. 45. 

If the meſſengers of the lords ſee the ſpeaker, at his entry inta 
the houſe of commons, they cannot deliver the bill, but ought to 
deliver it in the houſe. D*'Ew. 688. 

And where a ſpeaker received it at the door, and took it 
and delivered it to the houſe, it was returned to the lords, 
Du. 688. 


Tho' a bill be tranſmitted to the lords yet it remains a bill of (. 25) 
the commons. D*Ew. 5 76. | Ss 
if the lords make an amendment by the omiſſion, change, or bill by tha 
addition of any words, it ought to be written in paper with a re- lords. 
ference to the line where it ought to be made. D' Bw, 576. 20. 
And then the lords ſubſcribe the bill with theſe words, 4 c-/ty 
bill ce gue les amendments a meſme le bill annexe tes ſeigneurs ſont 
ofentus, DE. 576. | 
But the amendments ought not to be written in parchment. 
DP. 576. 534. 
When a bill, with amendments, is returned to the other houſe, 
there the bill {hall not be read another time, but the amendments 
only. D' Ew. 271. 7 
If the amendments are agreed to by the commons, the bill is 
amended by them. D*Zwv. 576. 
If one houſe does not approve the amendments of the other, it 
cannot reject them; but ought to reject the whole bill, or receive 
t with the amendments. D' Ew. 513. 537. 
But one houſe may make additions to the amendments of the 
other, D*FEw. 354. 
It the lords add a new clauſe, or proviſo to a bill it ſhall be in- 
protſed in parchment, and ſubſcribed, Vit baille aux commans, and 
then the kill with the clauſe annexed, ſhall be tranſmitted to the 
commons, with this ſubſcription, a cefly bill oveſque le ſchedule 
UW o "fron a meſme bill annexe les ſcigneurs ſont affentus. D'Ewa 
$7 , 20, 


The kiug uſually gives his aſſent to ts paſſed by both houfes, ( 21.) 
n perſog . | — 
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But he may declare his aſſent by letters patent, and appoint 
any one to notify ſuch affent, and the clerk to indorſe it, in the 
uſual form. D'*ZEw. 389. Dy. 93. 

And by the ff. 33 H. 8. 21. the king's royal aſſent by his let. 
ters patent under his great ſeal, and ſigned with his hand, and 4 
notified in his abſence to the lords and commons, is and ever was 
of as good ſtrength, as tho' the king had been preſent, and af. 
ſented publickly to the ſame, and ſhall hereafter be taken for , 
effectual. H. Parl. 40. 

When the king is ready to give the royal aſſent, the clerk of 
the crown reads the title of a publick bill, and if the king allows 
it, the clerk of the lords ſays, le roy le veult, D' Ew. 35. 116, 

If jt be a private bill, the clerk fays, fat fait came it &ft defire, * 
D' Ew. 35. 

Alter the other publick and private bills are approved, or dif. 7 
approved, the clerk of the crown reads the title of the act of ſub. 
lidy, to which the clerk of the lords gives the king's anfwer, wiz, fr 
fe roy remercie fes loyal ſubjetts, accept tour benevolence, et auſſt le | 
welt, D* Ew. 35. ou 

Then if there be an act of pardon, after the title read by the 26 
clerk of the crown, the clerk of the lords pronounces, Jes prelats, | 


feignevrs, et commons, en ce preſent parliament aſſemblees, au nom dt 40 
ca vous autres ſubjets, remercient tres humblement votre majeſte, at 
prient a Dieu vous donner en ſante bone vie et lingue. D' Ew. 35. 


But acts for a ſubſidy or a pardon ſometimes have the aſſent, 2c 
before other publick or private acts. D' Ev. 76. 116. 


If the king difallows the bill, the clerk pronounces, le ry : 
Savijera., D* Ex. 35. fere 
But if letters patent for his aſſent are not ſigned by the king, 1 
but the ſtamp of his name put to them by another, it is not ſuſf.- ind 
cient, Semb. Dy. 93+ x þ 
| | 4 nam 
After the royal aſſent given, the clerk of the parliament trans- A 
cribes every publick act iuto a roll, and ſubſcribes, le roy le veil!, 
D* ZW. 35. A 
So he tranſcribes every private act, and at the beginning far, you 
in parliamento inchoat” et tent, Fc. inter al” inaftita? ordinat” & fe- put, 
bilit” fit fequens hoc ſintutum ad verbum ut ſequitur, viz, —Then at A 
the end adds, ego A. B. clericur parliamenti virtute brevis ſiprndit ane 
domine notre regine de certiorund mihi dire it hiis annex? certific B 
fuperins hoc ſcriptum verum efſe tenor” af” parP ſupraditt in an bren If 
expreſs, In cujus rei teſlimonium, Sc. D' Fav. 36. put f 
Publick acts after inrolment are delivered into chancery, and A 
this is the original record. R. Hob. 109. | be pi 
But private acts are not inrolled, without the ſuit of the parts; 
and therefore the original bill, ſrled among the bills of parhament, In 
and marked with the great feal, as the courſe is, is the original Anni 
record of it, Hab. log. Ar 


Before the invention of printing, the ufage was, after the con. 
ctulion of a parliament, to tranſcribe all the acts in —_ 
3 
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and by 2 writ to every ſheriff of the kingdom command, quod Aa- 
tuta illa & omnes articulos in eiſdem contentos in ſingulis lecis in hal- 
liva ſua tam fra libertates quam extra, ubi expedire viderit, publice 


proclamart et Armiter teneri faceret. 4 Inſt. 26. H. Parl. 36. 


1 Ch. R. Arg. 5 l. "LE 

And this writ was ſometimes in Latin, ſometimes in French. 

uſt. 26. 
the ſheriff thereupon ploclaimed them in his county court, 
where a tranſcript was preſerved, that every one might read it, 
or take a copy of it. Bid. 

80, by certiorari, the tenor of the record of every act may be 
removed into the chancery, aad delivered by the hand of the chan- 

cellor into B. R. 4 Inft. 43. | 
| And by mittimus from B. R. it may be afterwards ſent to 
C. B. or the exchequer. Ibid. 

And the king by writ may command, that each court the a& 
frmiler obſervart faciat. id. | 

But proclamation by the ſheriff is not neceſſary; for every one 
ought to take notice of every thing done in parliament, 4 It. 
26. H. Parl. 36. 

And ſince printing has been uſed, the proclamation has been 


diſuſed. 1 Ch. R. Arg. 53. 


Upon any meſſage from the lords, the commons may deſire (0. 24.) 


a conference with them upon the ſubject matter of the meſſage. rr 
wit 


1; Feb. 1700. 2 
The commons ſend one of their members to deſire ſuch con- 
ference. 15 Feb. 1700. 
If the lords conſent to the conference, and appoint the time 
ind place, the member reports it to the houſe. 17 Feb. 1700. 
After a conference appointed and agreed, managers ſhall be 
named for it. Bid. | 
And inſtructions may be given to the managers. Ibid. 


After a queſtion is propoſed, a motion may be made for the pre- (G. 2.) 
nous queſtion, viz. Whether the queſtion propoſed ſhall be now The manner 


of putting 
put. 2 Nov. 1702. the queſtion. 


After the previous queſtion propoſed, the firſt queſtion may be 
amended : agreed. id. 
But not after the previous queſtion put. Agreed. Bid. 

If the previous queſtion be moved and ſeconded, it ſhall be 
put firſt, bid. | 
And if it be carried in the affirmative, the main queſtion ſhall 

be put. Bid. | 


In the houſe of peers, the lords deliver their votes /eriatim, be- (G. 26.) 
pinning from the youngeſt baron. 4 Inf. 34. The manner 

And they ſay content, or not content. Ibid. -o — 

If the vote be delivered conditionally, as if he ſays, content as of yeern 
for farth as it ſwerves not from the law of God and the church, and 
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imports no deadly fin, the condition ſhall be rejected. So it y, 
6 H. 6. 4 Iift. 35. 3 


(8. 27.) At a committee, upon a diviken, the mer goes to one 
— _ the hguſe, the yeas to the other: for to the queſtion they = 
At a com- or 19, 4 ut. 35. 
mittee. Tho' it be a committee of the whole houſe. 16:9. 


And then the number appears. Hd, 


Rey 28.) When the commons fit as an houſe, upon a diviſion, if it cn. 
=_— not be determined by the ſound of. the voices which | 
rc is the majority, the nes fit, and the yeas goes out of the houf. 
4 . 35. 

Then two are appointed to number the parties, one the yea; 
the other the noes, and deliver the numbers to the ſpeaker in the 


houſe. Pid. | 4 
(G. 23.) If a new thing\*vr aid, be demanded, the commons may an- 4 
1 ſwer, that they cannot conſent without conference with thei 
people. countries, 4 tft. 14. | 
| So it was anfwered g Ed. 3. when a new ſort of ſubſidy was 
demanded. 4 It. 34. 
| Tl 
(H) The ſubjeck Patter of Laws. 
(H. 1.) The Parliaraent is abſolute, 
THE parliament makes ſtatutes, &c, concerning matters ec- 
clefiaſtical, civil, capital, conimon, criminal, martial, ma- no 
ritime, Sc. G. L. 110. as to 
The legiſlative power of parliament is fo abſolute, that it can- I 
not be limited to things, or perſons. 4 Inf. 36. H. Parl. 46, | 
Parliamentum emnia pott. Per Mont. Ch. J. W 
The arduous and urgent affairs concerning the king, the ſtate 1 þ 


and defence of the kingdom and church, the maintenance ai | 
eſtabliſhment of the laws, and the redreſs of gricvances, are pro- ( 
per ſubjects for counfel and debate in parliament. K. 6; tt 
commons, 19 Jac. Ruſh. 53. But the Hing rajed it cut of the jour- 


mal. Ibm. 54. 1.5 
The writ of ſummons ſays, that the parliament is ſummoned | 
pro arduis et urgent” negotiis, nos, flatum et defenfronem regni et u. f 8 
clſiæ concernen”. | ale 
And therefore, not only things delivered by the king, or lis 1 
chancellor, are ſubjects of their debate; but alſo all other afſars, . 


H. J. P. 5. 
(H. 2.) May give the King a Legiſlative Authority. 


By the g. 28 H. 8. 17. power was given to the ſucceir of 


the king to repeal by his letters pateut, after his age of 2 
ä our 


PARLIAMENT; 


four years, any act which he had aſſented to before ſuch age. 
2 Rel. 164. J. 42. 


(H. z.) Diſſolution of a Marriage, &c. 


Bo the parliament may annul a marriage. Pr. ,. 8 @ 9g 
V. 3. 27. 

Dole a marriage, and make the children illegitimate. Pr. 
. 9 & 10 . 3. 11. H. J. P. 47. 4 Inft. 36. 

Diſſolve a former, and enable another marriage. Pr. f. 11 
& 12 . 3. 2. | 

Make a ſeparation between huſband and wife, for the ſeverity 
of the huſband. Pr. ft. 12 & 13 W. 3. 16. 

So it may make a baſtard to be legitimate, H. P. C. 47. 


4 Inft. 36, To 1 : 
Make the iſſue inherit in the life of his anceſtor. H. J. P. 47. 


4 Inſt. 36. 
(H. 4.) Conſultation about the King's Marriage. 


So the king adviſed with his parliament in relation to his mar- 
nage. Cots Ab. 9, 10. 


(H. 5.) Enabling a Sale, c. and practicable by the Rules 
of Law. 


So the parliament may enable a ſale, or ſettlement of lands, 
not practicable by the rules of the law; as, it may enable an infant 
to make a ſale for the diſcharge of debts, c. Per ft, 10 & 
1 N. 3. 46 
TY make a joiture during his minority. Pr. f. 9 & 10; 

3.8. | 
2 2 ſettlement of an eſtate upon marriage. Pr. l. 10 C11 

3. 38. 

Or leaſcs. Vide Pr. fl. 10 & 11 V. 3. 48. 

To execute a power. | 

So it may enable a lunatick to make a ſale, leaſe, Sc. Pr. 
4.9 & 10 F. 3. 16. 

To execute a power. 

So it may enable any, by marriage ſettlement or otherwiſe diſ- 
wled, to fell lands for payment of debts. 

To make a proviſion for wife or children. 

To the intent to ſettle other lands to the ſame uſes, 

So it may enable a charge to be transferred from one eſtate ty 
another. Pr. l. to & 11 V. 3. 27. Ly 

So it may enable a ſale of copyhold lands. Pr. f.g & to 


3.5. 
Su veſt them in truſtees for payment of debts. Pr. Af. 9 & 10 
3.32. 
So, it may make ſuch a will to be the laſt will, Pr. 2. 12 & 
13 . 3.27. 
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Fine and 
impriſon - 
ment. 
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It may adjudge a minor of full age. 4 I. 36. 
May make an alien a natural ſubject. Bid. 


(H. 6.) Matters Criminal. 


A bill of attainder may be againſt a man after his deat), 

4 N. 36. As. R. 3. was 1 H. 7. Bac. H. 7. 13. 
Ho againſt a man not arraigned, nor put to his anſwer, tho he 
was in cuſtody: as, againſt Sr. John Mortimer, 2 H. 6.—Againk 
the earl of Eſex Cromwell 32 H. 8. But ſuch procegding ought 
to be condemned. 4 Inft. 37. 

So an attainder may be by bill in all caſes where the parliament 
pleaſes. Cot. Ar. Pref. 10. Gt. Abr. 6. f 

So, by the ff. 1 Fac. 2. the duke of Monmouth was attainted 
for high treaſon. 

And by the ,. 8 W. 3. 4. Sir John Fenwick was attainted for 
the ſame offence. | | 

And by the /. 13 & 14 W. 3. 3. the pretended prince of 
Weles. 

So it is uſual by an act of attainder to enact, that ſuch an one 
ſhall be attainted, if he do not render himſelf at ſuch a day. 

So, by an act, an abſent man was attainted, with a reward to 
him who ſhould apprehend him, whether he were alive or dead, 
Cot. Ab. 6. 

[If a man is attainted unleſs he render himſelf at a certain day, 
and before the day is taken into cuſtody, he may plead it as a 
ſurrender. ahn Murray of Braughton's eaſe, 1746. Foſter 17, 
N. B. This was denied in Lord Duffus's caſe, in parliament, 
7 G. 2. Comyn's 440. 80 in outlawry. It was denied in Sr 
Thomas Armſtreng's caſe, 3 State Trials 895. But allowed in 
Roger Johnſon's M. 2 G. 2. Str. $24] 

[A perſon may be attainted by an incompleat deſcription, if it 
is not repugnant to truth; thus lord Forbes of Pitfligo was at- 
tainted by the name of lord Pitfligo. Fyfter 79.] 

[If an act enacts, that if 4 does not ſurrender on 12th Jul, 
he ſhall ſtand attainted from the 18th April preceding, he is ca- 
pable of taking lands by deſcent in the intermediate time ; and 
ſuch deſcent does not become diveſted or avoided by his not ren- 
dering himſelf to juſtice on 12th July, ſo as to prevent the for- 
feiture in prejudice of the crown. Lord John Drummond”: «ſe 
1751. Faller 88.] a 


So the parliament ſometimes makes an act for the baniſhent 


of a perſon. 
Tho? he be not before convicted far any offence. Cr. Arr. 


Pref. 10. 


So the parliament, by an act, may impoſe a fine or impri 
ſonment upon a perſon, without a trial by the law. Cat. dil. 
P ref. 10. 
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(H. 9.) Matter Civil. 


No tallage or aid ſhall be granted without the aſſent of parlia- {H. 9.) 
ment, by the common law. 2 nf. 59, 60. 528. 533. Ruſh. £ 
420. K. in Parl. 3 Car. Ruſh, 5 13. And by the petition of b 


right. 3 Car. . 590. : 
By the ff. 25 Ad. 1. G. conf chart. no manner of aids for an 


realm, and for the common profit of it. Vide 2 Int. 529. 

By ft. de tallagis non cencedendo, 34 Ed. 1. nullum tallagium, wel 
auxilium ponatur ſeu le etur, fine voluntate et aſſenſis archiepiſcoporun, 
epiſcoporumy, comitum, baronum, militina, burgenſum, et alioruts 
literarum com. de regno. Vide 2 Inft. 532. 2 Rol. 174. J. 5. 

Cuſtuma antiqua, viz. for every ſack of wool '6s. 8d. for 300 
woolfells 6s. 8 d. for one laſt of leather 13s. 4d. was granted by 
parliament. 2 I. 59. 4 Liſt. 29. 

And no cuſtom can be enlarged, or impoſed de novo, without 
the aſſent of parliament. 2 . 60, But ſuch grant is void. 
2 Inf. 61. Vide Preregative, (D. 48.) 

So, by the ,. 14 Ed. 3. {ifs 2. 1. the prelates, earls, and 
commonalty ſhall not be grieved with any aid, or to ſuſtain any 
charge, if it be not by common aflent in parliament. 2 Rl. 172. 
l. 35. | | 

by ft. 1 Ed. 3. 7. conf. by H. 4. 13. commiſſions to pre- 
dare men of arms, and convey them to the king, at the charge of 
the: ſhire, ſhall not be granted any more. 2 Kol. 172. 4. 25 

174. J. 25, Vide War, (B. 6, 7.) 

By the ff. 25 Ed. 1. 7. the king ſhall take ſuch aids, &c. with- 
out common aſſent no more. {ide 2 Tnft. 530.) 

By ft. 45 Ed. 3. 4. no impoſition ſhall be put upon wool, Ec. 
without the aſſent of parliament. 2 Rel. 175. J. 2. 

So no tallage or charge can be put by the privy council, with- 
out the aſſent of parliament, 2 Ru. 174. 4. 10. Vide Rey, 
(E. 5.) 
And tho' it was certified to the king by his judges, 12 Car. 
that when the ſafety of the kingdom requires, the king may by 
writ command all his jubjects to provide, Qc. ſhips, &c. for de- 
fence of the kingdom, and compel the doing of it in caſe of re- 
tuſal: and tho? judgment was given againſt Hampden for ſuch re- 
fulal, and the caſe afterwards refuſed to be argued, 2 Ruſh. 
355» 480. Oo. Car. 5 24. 3 Ruſh. App. 159. Let it was-af- 
terwards declared illegal by parliament, and judgment given 
aganſt the levyers of the tax. Cro. Car. Gor. 

And by the „f. 16 Car. 14. ſhip-money and the extrajudicial 
opinion of the juſtices and barons, and the writs, and the judg- 
= _ Hampden, are contrary to the laws, Cc. of this 
realm, Sc, 

Lid. The petition of right ſhall be firmly obſerved, c. and the 
Proceeding upon ſhip-writs, Cc. be vacated, Os. 

; ; By 


V gative, (Ds 
vccaſion ſhall be taken, but by the common aſſent of the whole $5.) * © 
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224 PARLIAMENT. 
(H. ro.) By the A. 25 Ed. 1. 6. conf. chart. all aids ſhall be employed 


wm common profit of the realm. Vide 2 1nft. 529, 


diſpoſal exa- 

mined ogy And a committee was appointed for examining how ſubſiiy, 

Parliament. given for the recovery of the palatinates were employed. 1 f, 
Rujh. 176. | 


(H 11.) Antiently no cuſtom was paid by native or alien, but for wool, 
. woolfells, and pells. 4 Lit. 29. 
be. he firſt cuſtom, viz. 65. 8 d. upon erety ſack of wool, 6. 
Fide Praron 8 d. upon 300 woolfells, and 13 s. 4 d. upon a laſt of pells, wy 
1 9 impoſed, as it feems, 3 Ed. 1. 2 1. 59. 4 Inft: 29. Dy. 43. l. 
1 By the f. 3 Ed. 1. upon merchants ſtrangers 3 4. 4 d. in! 
noble tra antiquam cuſtumam. Vide 2 Inft. 594 Font. 15. 
But this does not extend to wcol made into cloth. 4 If. 29. 
"The firſt ſtatute which impoſed a cuſtom upon cloths, was the 
21 Ed. 3. (Vide 4 Infl. 29.) : 
And another cuſtom was impoſed by the /. 27 Ed. 3. fl. 2.1. 
and 36 Ed. 3. 11. 2 Rel. 173. l. 15. (Vide 4 Iuſt. 3o.) 
By the equity of which, all cloths made of wool only, are nos 
charged pro ratd. R. 2 Jar. 2 Lift. 61, 2. 4 Inſt 31. 


(Hen) Tonnage and poundage was granted for the ſafeguard of tie 
— : ſea, and commerce. 4 /. 32. 2 Kel. 174. J. 20. 181. J. 10. 
dage ; bow Loft. 37. 
granted, nod 4 firſt poundage only was granted: as, 2 R. 2. Fl, 38, 
Afterwards tonnage and poundage. 
And that 6 d. per pound. 2 Nol. 175. JI. 25. FP. 38. 
Aſterwards 8 d. per poundage. 2 Rel. 175. I. 45. 
Afterwards 12 4. 2 Rol. 176. J. 15. 
Then 25. for tonnage, and 6 d. for poundage. As, 5 R. 2 
Font. 38. . 
Anno 21 Ed. 3. 2 5. for every ton of wine, and 6 d. per pound 
for all merchandize imported, being granted by order of the king 
and the peers, was firit eſtabliſhed by parliament. 47 L. 3 
Fort. 38. © 
And it was granted at firſt for years. 2 Rel. 175. . 5. 
Sometimes pro hdr vices (Vide 4 Inff; 32.) 
Sometimes the grant was intermitted. J1bid: 
Anno 3 H. 5. it was granted fot life; and never before: 4 I. 
32. 2 Infl. 61: 12 Co. 34. Horſt. 39. 
Anno 31 H. 6. it was granted for life, but woollen cloths a. 
cepted 3 as, ever afterwards. 4 1n/. 32. 
4 Ed. 4. and 12 Ed. 4. it was granted to him for life bit 
without a retroſpect. a Inf. 32. 2 Rel. 175.1. 50. | 
So 1 H. J. and ever ſince, it has been granted for life. 4 Inf, 
32, 3. As, 1 H. 8. not in print. 
So, by the //. 1 Ed. 6. 13. the ff; 1 Mar. .. 2. 18. the / 
1 #1. 20. the /. 1 Fac. 33. | 
By theft, 6 VM. M. 1. it was granted only for five * 


on 
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wi 


By the J. 12 Car. 2. 4. it was granted to the king for his life. 
0, by the /. 1 Face 2. N | h 

By the „g. 6 Ann. 11. a moiety of theſe cuſtoms inward wis 
granted for 96 years z and by the /. 1 Ges. 12. to the king and 

is heirs. | 
12 ft. 7 Ann. 7. J. 28. the other moiety was granted to the 
queen and her heirs.—80, by the /. 3 Geo. 7. the ſubſidy out- 
; . H. 6. 6. it was granted in Ireland, and was not due be- 
fore, 2 Nel. 179. J. 15. 1 

And therefore, where tlie King took it without a grant by par- 
hament, it was unlawful. 

% where the king had charged an annuity upon the ſubſidy of 
tonnage and poundage, it was avoided by parliament. 2 NR. 
176. J. 20. Vide Prerogative, (D. 48.) 


A ſubfily was an aid granted by parliament upon land and cn 12.) 
goods, viz. 4 . by the pound upon land, and 2s, 8 d. upon ney 
goods; and double upon the goods of aliens. 4 Ii. 33+ DV. 
43. ö. 
Ahe fifteenth is alſo an aid granted by parliament ; and it was 
at firſt quinto-decima pars bonwrum mobilium. But by commiſſion, 
$ Ed. 3. it was aſcertained in every town of Euglaud, and re- 
corded in the excheqrer, and afterwards granted according to ſuch 
aſ-Ament. 2 Inf. 77. 4 Inſt. 34. 

A tenth was, decima pars bonoruni, and rated according to the 
fifteenth. 4 In/t. 34. 

The commons did not uſe to give, beſides tonnage and poun- 
dage, any more than one ſubſidy, which amounted to 50,000 f. 
and two fifteenths, each amounting to 29,000 /. ant the clergy 
only one ſubſidy, which amounted to 20,000 I. 4 Inf. 33. 

Ann: 31 El. the commons firſt gave two ſubſidies and four fff- 
tenths. 4 1½. 33.—50, 32 H. 8. Vogt. 33. 

Aus 35 El. three ſubſidies and fix fifteenths. So, 39 .. 
(Vide 4 Lat. 33.) 

Ann» 43 Kl. four ſubſidies and eight fifteenths. (Vde 4 
Inft. 33+) | 

= 3 Car. they gave five ſubſidies, id. 

The manner of taxation of a ſubſidy was by two taxers, who, 
being authoriſed by commiſſion, choſe a clerk to act with them, 
and theſe fwore four or fix in each county to make ar! aſſeſſment, 
which was returned by indenture. Fog. 34. 


And the parliament may grant a tar, or tallage to the king, (H. 14) 
upon what terms of conditions they pleaſe, Seid. Jud. Parl. 17. Upon what 
Gt. Abr. 22. — 

As, 6 Ed. 3. that the king ſor the time to come ſhould not 
burthen his ſubjects: Cot. Abr. 13. | 

S0, 22 Ed. 3. a fifteenth was granted, upon condition that 
495, per ſack upon wool ſhould ceaſe, and the deceit of the mer- 
zhants ſhould not be pardoned. 2 Rel. 173. J. 30. 174. J. 15. 

Q 5 


granted. 
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So tonnage and poundage at firſt were granted upon condition 

2 Rel. 175. JI. 25. 50. | 
So a certain ſum may be granted abſolutely, and a large ſun 
upon condition. Cot. Abr. 19. 

[Commithoners muſt charge land tax on the ſeveral diviſion, 
parochial or other, according to the proportions aſſeſſed on then 
i under 4 V. & M. Weſlminjler land tax, H. 20 G. 2. Polo 
> | 74-] 

; Exchequer has a general ſuperintendance over all concerned ii 
the revenue: it is reſtrained where the commiſhoners have fin; 
Juriſdiction, not where they exceed it, or neglect their duy, — 
Ibid.] col 

[Commiſſioners of window-duty (and of others Sembl.) ar 6. 
only anſwerable for what they reſpectively receive; not for the 
deficiency of others; but the diviſion muſt make it good. N | 


v. Artillery Ground, P. 27 G. 2. Parker 167.] ms 

[he deputy poſt-maſter cannot demand any additional fun I 4 
for delivering letters at the houſes of the perſons reſiding in the = 
town. Barnes v. Foley, H. 8 G. 3. 4 B. M. 2149.) lis 


Letters muſt be delivered in all poſt towns on paying the leg! 
poſtage only. Rcuning v. Gocde bild. In C. B. T. 13 G. 3. hen 
B. M. 2153. 3 Will. 445.) tal 


11.15.) By the /. 25 Ad. 1. 7. and 34 Ed. 1. ff. 4. 3. it was enaded, mal 


A cauri0n that the aletelt upon wools be releaſed, and nothing taken for _ 

ſach grant in future. 2 Rol. 173. J. 40. 45. ag 

be after- By the /. 25 Ed. 1.5, 6. the king grants that he will ns and 

wards made. 2 : : the 
draw any aids, talks, or priſes into a cuſtom for any thing done 

heretofore. 2 Nol. 173. I. 30. 

So, 36 Ed. 3. a great ſublidy being granted, it was providel ** 

that it be not drawn into example. 2 Rel. 180. J. 10. = 

(H.16.) So the grant of a ſupply ought to begin in the houſe of con- b 

3 — the mons; and, if it be propoſed by the lords at a conference, it vil ery 

commons, be à breach of privilege. R. 16 Cars 3 Ruſh. 1146. 1 

A 


(Hl. 13.) No charge ſhall be impoſcd upon the ſubject, but in a com- p 
The method mittee of the whole houſe. Vide ante, (E. 13.) 2 


8 Yet, in private bills, this is ſometimes diſpenſed with. * 
No money ſhall be given to the king, but in a committee. 4 
If a motion be, that a ſupply be granted to the king, it ſhall 1 


be conſidered in a committee of the whole houſe. 15 Feb. 17% 


So, 25 Of. 1702. 30 Nev. 1710. we 

If it be reſolved in a committe in the affirmative, the chaimu * 
reports, that the committee has reſolved it, and directed bim u * 
report it when the houſe will receive it, and another day is 4 i 
pointed for the report. 18 Feb. 1700. So. 27 Of. 1701. 5 0 
Dec. 1710. hy 

When the report is made, the houſe appoints a day to reſo * 
themſclves into a committee to conſider of the ſaid ſupply. 1 a * 


O7. 1702. 2 Dec. 1710. 
Whey 


PARLIAMENT, 


When any reſolution is made in a committee, a day is appoint- 
ed for the report. 30 02. 1702. | 

When a ſupply is 1elvlved by the houſe, eſtimates of the 
charge are uſually directed to be laid before the houſe. 2 Dec. 
1 a company is eſtabliſhed by parliament for a particular pur- 

le (as inſuring /bips) with a limited fund), which is exempred 
{rom being taxed, and the company afterwards by charter has its 

wer extended (as to inſure houſes, Wc.) with an increafed fund, 
and they carry on their buſineſs under both jointly; the com- 
pany is liable to the land-tax for their whole {tock, and in their 
corporate capacity. Royal Exchange Aſſurance v. Vaughan, H. 30 
6. 2. 1 B. M. 155. J] 6 


By act of parliament, the ſucceſſion to the crown may be li- 
mited. Wide Roy, (A. 3.) 

By the ff. 7 H. 4. 2. the crowns of England and France, &c, 
are entailed to king Henry and the heirs of his body, and then to 
lis four ſons by name, and the heirs of their bodies ſucceſſively. 

By the f. 25 H. 8. 22. the crown is entailed to H. 8, and the 
heirs of his body, viz. to the firſt ſon of him and Q. Anne, in 
tail general and ſo to every other ſon of their bodies ſucceſſively 
in tail general; and for want of ſuch iſſue, to the ſon and heir 
male, and ſo to every other ſon and heir male of the body of H.8. 
ſucceſſively in tail general; and for want of ſuch iſſue, to the firſt 
nue female of H. 8. and Q. Anne, viz. to Eliz, in tail general, 
and ſo to every iſſue female, Cc. and for want of ſuch iſſue, to 
the right heirs of H. 8. 

By the J. 28 H. 8. 7. Q. Mary and Eliz. are declared illegiti- 
mate, and the crown entailed to the king H. 8. and the heirs of 
his body, viz. to the firſt ſon of him and Q. Jane, Cc. with 
power to H. 8. to deviſe, &c. g 

By the /. 35 H. 8. 1. after the death of H. 8. and prince Ed- 
ward, and the heirs of their reſpective bodies, the crown is en- 
tailed to Mary and the heirs of her body, then to E/iz. and the 
heirs of her body, &c. 

Alterwards by the f. 1 Mar. 2 /. 4. and by the f. 1 Mar. 
2 Parl 1. it is declared, that after the deceaſe of K. Edu. 6. the 
imperial crown, &c. did deſcend, remain, and come to Q. Mary, 
by due courſe of inheritance, and by the laws and ſtatutes of this 
realm. 

And by the ff, 1 El. 3. it was recognized, that in her majeſty 
and the heirs of her body, the imperial and royal eſtate, crown 
and dignity of this rcalm, was as fully inveſted, as the ſame were 
nk. Hen. 8. K. dv. 6. or the late Q. Mary at any time ſince 
the f. 35 H. 8. 1. 

By V. 1 V. & M. 2 Parl. 2. the crown ſhall be and continue 
to their majeſties K. Viſliam and Q. Mary, during their lives, 
and the life of the ſurvivor; and after their deceaſe, to the heirs 
of the body of her majeſty ; and for default of ſuch iſſue, to the 
princeſs Ann of Denmark, and the heirs of her body, Ce. 
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(H. 19.) 
How the 
limitation 
may be 
ſecured⸗ 


PARLIAME N T. 
By the f. 12 and 13 . 3. 2. in default of iſſue of the 7, 


princeſs Ann, the crown is limited to remain to the princeſs g, 


phia (daughter of Elia. Q. of Bohemia, who was daughter d 


K. James the Firſt) and the heirs of her body, being proteſtang, 

So parliament may appoint a regent, in caſe the crown iu 
afterwards deſcend to a minor; and /. 24 G. 2. c. 24. appointed 
Auguſta princeſs dowager of Wales regent, in caſe any of ha 
children ſucceeded to the crown under eighteen years of age. 

Stat. 5 G. 3. c. 27. impowers the king to appoint the queer, 
the princeſs dowager of J”ales, or ſome perſon deſcended fro 
George 2. and reſident in Great Britain, guardian of his ſucceſic;, 
and regent till the ſueceſſor is eighteen ; and eſtabliſhes a cou, 
of regency, and other regulations.] 


By the ff. 25 H. 8. 22. all ſhall ſwear to maintain the conter;; 
of that ſtatute, which entailed the ſucceſſion of the crown to th: 


iſſue of Q. Anne. 


By the /. 26 H. 8. 2. the oath there preſcribed is, to maintain 
ſuch ſucceſſion, and to repute the oath to any other perſon as nul 
and not to permit, or attempt, any thing to the hindrance thercy, 
on any pretence, or by any means. | | 

By the ff. 28 H. 8. J. all ſubjects ſhall ſwear to maintain the ſuc. 
ceſſion, &c. and if any other oath hath been made, to repur i 
as vain; and not to attempt, or permit, any thing to the hind, 
rance, Wc. 

By the /. 35 H. 8. t. all ſhall take the oaths for the mainte. 
nance of the ſuccethon of that act; and if they have taken june 
oaths, ſhall eſteem it of the ſame effect, as if they had taken 
this. | 

By the ,. 1 Il. 3: the parhament promiſe to defend the queen 
and the heirs of her body in their title to the crown, to the u- 
moſt of their power, and therein to ſpend their bodics, lands 
and goods, Oc. 

So, by the ff. 1 W. & M. 2 Parl. 2. and by the /. 12 K 
. 3. 2. the parliament ſubmit themſelves and their poſteritics to 
the limitations of the crown thereby ſettled ; and promiſe to mains 
tain the ſame with their lives and eſtates againſt all attempts, &. 

By the ft. 13 I. 3. 6. and the ff, 1 Ann. 22. all in oflice, C 


ought to take an oath to maintain the ſucceſſion limited by the (2 


(H. 20.) 
Zettlement 
of the king's 
revenue. 


act of 12 & 13 N. 3. 2. | 
By 2 1 Ann. 17. 2 Parl. if any attempt to hinder or de. 
prive the next in ſucceſſion from ſucceeding, he ſhall be guilty d 


high treaſon. 


So the parliament may appropriate a revenue for the ſupport af 


the crown. 
[By fat. 1 G. 3. c. 1. 800,000 J. per annum out of the aggregit! 


fund, is ſettied on the king for life : his majeſty having ſiguifico 


his conſent, that the hereditary-revenue might be diſpoſed of ir 
the publick utility, it is thereby made part of ſaid fund, And, as 


Mr. juſtice B/aci//one obſerves, the publick is a gainer of upavard: 5 
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$ the parliament may make a reſumption of a grant made by (H. 21.) 


the king: and this was uſual in times paſt, Cor. Abr. Pref. g. — 


(H. 22.) Matters Martial. 


To what the 


By ſeveral ſtatutes, none ſhall be charged to take arms himſelf, (H. 22.) 
or to find men of arms, without authority of parliament, if he au-yoriry of 


be not bound to it by tenure. 2 1. 528. parli-ment 


Nor, to go to war out of his county. Bid. is neceilary, 


Nor, to give wages to the conveyors of ſoldiers, nor to ſoldiers 


| going to Scetland, Caſcony, Cc. which ſtatutes are only declara- 
toons of the common law. 2 Inf. 528. Vide War, (B. 6, 7.) 


And the commons, 1 & 7 H. 5. made proteſtation, that they 
are not obliged to the maintenance of the king's foreign wars, 


2 Inſt, 528. 
By the ff. F right, 3 Car. + none ſhall be obliged to quarter + [Vide the 


ſoldiers or mariners. 2. 10 Cans 
And no com miſſions ſhall iſſue to execute tem by martial law. * 
At wasedone otherwiſe, 2 Car. Ruſh. 419. 
And therefore ſoldiers cannot be billettæd upon any ſubject 
zzainft his conſent. 3 Ruſh. 1215, 


So martial law cannot be uſed in England, without authority (H. 23.) 
ef parliament. 3 RUS. 1199. App. 76. ad 81. Martial laws 


To the king alone it belongs to make peace or war. Ar- (H. 24.) 
burtoledged by the commons, 19 Fac. Rib. 45. Vide Prærega- — . 
tue, (C. 1.) d oy his 

preruga:ive- 


(H, 25.) Matters Marine. 


The maintenance of the navy is a ſubject worthy of the parli- 
zent, and proper for it. 4 Inſt. 50. 
Fide Navigation, (I. 1, &c.) 


() Jt what Method Matters of Parliament ſhall 
be treated. 


T HE commons have a liberty to treat of matters in 

parliament, in what order they pleaſe. By 74s ions, 
1 Rufh. 53. But the king razed it out of the journal. 
* * 54+ 


Fide ante, (G. 7, &c.) 


(K) Ghat Things the Parliament cannot do. 


HF parliament cannot by any act reſtrain the power of a 


* tubſequent parliament. 4 Inf. 42. 
Q3 ww 
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Nor make a ſtatute, which a ſubſequent parliament cannot alter 
4 Iiſt. 42. Bac. H. 7. | 

So it cannot do any thing out of the limit of it's jur. 
diction : as, it cannot make a perſon inheritable in France. 


4 2 Jon. 12. 

0 Nor make a determination upon an original petition, in a matter 
2 which does not come beicre them by error, &c, Shin. 523. Vit 
. peſt, (L. 1, &c.) . : 

* go an act of parliament ſhall not change the laws of nature, 


b; And therefore, if an act ſays, that a man ſhall be a judge in his 
4 own cauſe, it ſhall be void. Per Hob. 87. 
Vide paſt. (L. 58.) 


1 (L) Judicature of Parliament. 
(L. 1.) Upon a Writ of Error, 


(L. 10 A writ of error lies in parliament of a judgment in B. . 


Whenitlies. 4 Inf. 21. 
But not of a judgment in C. B. 4 Inft, 22, Ha. 
F .& 21. ; - 
8 The judicature of parliament is; 1. Upon a writ of error, 2. 


Upon an adjournment. 3. Upon an appeal. 4. Upon an accuſz 
tion againſt a delinquent. 5. Upon a petition, 6. Upon privilege, 
Seld. Jud. Parl. 8. (3 Vel. 1590.) . 


- 


7 A writ of error lies in parliament of a judgment in 3, 

1 R. in the exchequer, in the exchequer-chamber, in chance, 

7 or before juſtices in ehre. Co. L. 71. b. 72. a. Vide Phadn, 

4 (3 B. 6.) | 

; And it ſhall be before the lords only, without the commons. I. 
1 H. J. 20. a. Hal. J. P. 19. R. 12 G. 63. 


Vet, a judgment there is virtually the judgment of the whole 
parliament. Vide Sal. 5 10. 

But error does not lie in parliament upon a judgment in C.. 
before it be affirmed or reverſed in B. R. Seid. 3 vol. 2 P. 1516. 
Skin. 5 23. 
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(L. 2.) Before error in parliament, there ought to be a petition, and: 
Pow tne licence under the king's hand. Per Cale, 2 Bul. 162. 
py... Upon a petition to the king in French or Z»g/ifh, and his fat 
T »- peti>= itia, a writ of error goes to the Ch, J. of B. R. to remove the 
tion. record in praſens parliumentum. 4 f. 21. 1 H. 7. 19. b. H. 
Far. 18. 

Thea the Ch. J. brings the roll, and a tranſcript of i, 
to the houſe of lords, and there leaves the tranſcript, aft 
it has been examined with the roll, and returns with the 
roll, itſelf, 4 Inf „ Rol. 14. 2 Bul. 162. Vide Pleadr, 

3 B. 13.) 
K And with the tranſcript leaves the writ of error, and the bil, 
pr petition upon which it was allowed. 1 H. 7. 19. b. 
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And it is ſufficient under the ſcal of Ch. J. tho' the writ 
of error commands the court to ſend the record ſub ſigllo. R. 


I R:l. 14. 


After the tranſcript is delivered by the Ch. J. into parlia= (L. 3) 
ment, the plaintiff in error aſſigns his errors. 2 Sand, 224. r sed 
(Vide 4 Tull. 21.) 3 . 

And the errors ought to be in writing, and left with the clerk 
of the parliament. 1 H. 7. 19. 6, 

When errors are aſſigned in parliament, a ſcire facias iſſues againſt 
the party, returnable at the fame, or a ſubſequent parliament, 

4 Inſt. 21. Seld. 3 vole 2 P. 15 26. 

And the plaintiff ſhall ſhew the errors in his bill, upon which he 

prays the /cire facies. 4 11/. 22. Ha. J. P. 20. 


After errors aſſigned, the defendant ſhall plead, in null: oft erra= (I. 4.) 


tum. 2 Sand. 224. — to 


If error in fact be aſſigned, it fall be ſent to B. R. to be tried. 
Ain. 5 23. 


The uſage is, that the lords only in the upper houſe give judg- (L. 5.) 
ment upon a writ of error. H. Parl. 19. Vide ante, (I.. 1.) 1 
80, always where the commons are petitioners, the judgment 
{hall be by the king, and the lords. H. Parl. 26, 27. 
And the lords ought to give the ſame judgment, which ought 
to have been given by the court that gave the firſt judgment. V ide 
Pleader, (3 B. 20.) 
And therefore, if the lords, upon error in ejectment, reverſe a 
judgment in B. R. given for the defendant and that the plaintiF be 
reſtored, B. R. ſhall not give judgment, that the plaintiff recover 
his term; but before a remititur centred upon the roll, application 
may be made to the lords, to give a compleat judgment. NR, Ga, 
Parl. 57. 4 Mad. 127. 


(L. 6.) Adjournment to Parliament. 


So, by the common law, a caſe of difficulty might be adjourned 
into parliament propter d:Ficultaten. Co. L. 72. d. 4 It. 105. 2 
. 408. Cot. Abr. 30. 

And after a determination there, a writ ſhall be, commanding 
the judges to give judgment accordingly. Cat. Abr. 30. 

By the f. 14 Ed. 3. 5. a prelate, two earls, and two barons 
ſtall be choſen every parliament, and commitlioned by the king, 
to hear complaints of delays, or grievances in chancery, B. I, 
C. B. or excheguer, ſhall cauſe the judges of the court where the 
dey is, to bring the proceſs before them, and calling the 
chancellor, treaſurer, juſtices and barons, as they thinx fic, to 
«kit them, thall make a good judgment, and ſend to the jut- 
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tices where the plea did depend, to give judgment, accordingly 
Sela. 3 vol. 2 P. 1530. ” 

And if the caſe. was of ſuch difficulty as they could not 
determine it, they ſhall bring it to the next parliament, whe; 
accord is to be what judgment ſhall be given; which inall be 
ſent to the judges, with command tv proceed to judgment with. 
out delay. | | 

By which ſtatute, the adjournment to parliament in caſes of dit. 
ficulty was affirmed. Co. L. 72. a. 

And remedy was alſo provided againſt delays in judgment, 
Lid. | 3 ©Iy 

But this proviſion was only for intervals of parliament, 


(L. 7.) Appeal to Parliament; When it lies. 


So an appeal lies in parliament from a decree in chancery, Alu. 
Ca. Parl. 15. 17. 20. 

And it lies as well, where by the decree the bill is diſmiſ. 
ed, as where relief is given without cauſe. Ca. Parl. b. 
67. 69. 76. 

And ſuch appeals haye been allowed without reſtraint, ſuce 
21 Jac. 1. Co. Parl. 81. 5 ES 

They were allowed by the commons, inter Skinner and Ef 
Tndia Company. Ca. Parl. 81. R. Cont. by the commons, Car. 2. 
and Ann. I | 

And they are claimed by the lords, tho' a member of the houſe 
of commons be a party. | | 

And Cate Ch. J. ſaid, that a defect in a decree ſhall be redreſſed 
only by a reference to the juſtices, upon a petition to the king, 

Rol. 331. ; 

; So an appeal lies from a decree in chancery in Ireland to the lord; 
of parliament here; and not to the parliament in Ireland. R. Ci, 
Parl. 83. + 

So it lies from a decree in chancery, upon exceptions to a decree 
by commiſſioners for charitable uſes. Ca. Parl. 110. 

So it lies upon a decree by the delegates. Ca. Parl. 110. quart, 
Cont. 2 Per. 118, 

So an appeal lies from a decree of the lords in the parliament in 
Ireland, to the parhament of England. + | 

But the lords of Ireland denied the juriſdiction of the 
lords in the parliament of Great Britain; and 25 Sep. 1715 
voted, that he who ſhall make ſuch appeal, ſhall be an enemy to 
his country. + | | 


which deelares that the houſe of lords of Ireland have no Juriſdiction to judge of, affirm, or reverſe 
any judgment, Sc there. FE. 


But an appeal does not lie to parliament upon a decree in con. 
cery upon the ſtatute for charitable uſes; for by the ſtatute uo juiile 
diction is given but to the chancery. 2 Her, 118. | ö 

| ES 27 ; [Not 
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Lor from an order of the lord chancellor (intruſted with the 
care of ideots and lunaticks, by the king's ſign manual) touching a 


Junatick, but to the king in council. Pitts cafe in the houſe of lerds, 


After an appeal to parliament, if the parliamertt be prorogued, 
the chancery ſhall proceed in the account. 1 Per, 344. 


(L. 8.) Accuſation in Parliament. 


The parliament will not proceed to judgment againſta delinquent 
without the accuſation of ſome body. Scid. Jud. Parl. 11. (3 vol. 
1. 1591.) 

For they cannot be accuſers, and judges. Seid. Jud. Parl. 11. 
(3 wl. P. 1591.) 


do they cannot join with the commons or others in an accuſation. 


Kela. Jud. Parl. 12. (3 vol. 2 P. 1591.) 
Apeer cannot be indicted in parliament. Sed. Jud. Parl. 40. 
(3 vol. 2 P. 1602.) 


There are four manners of accufation in parliament. 1, By 
appeal, 2. By complaint, or petition. 3. By information of 
the attorney general. 4. By the commons: and this by way 
of _— or impeachment. Seld. Jud. Parl. 11. (3 vol. 
2 P. 15 19. 

One peer might appeal another peer in parliament for treaſon, 
He. and thereupon deliver his gantlet and gages for his proof, and 
pray an anſwer, and, for default, judgment. Sed. Fud. Parl. 83+ 
(3 vil. 2 P. 1634.) 

But now by the /. 1 H. 4. 14. ſuch appeals are aboliſhed. 

And alfo all impeachments, or accuſations originaily by one peer 
againſt another. R. by the judges, and afterwards by the lords, 14 
Jah 1663. Life of Clar, 215, ad 222. 


A complaint may be the foundation of a proceeding in parlia- 
ment. 1. Ex parte regis. 2. Ex parte dominorum, 3. On the part 
of the commons. 4. Upon the complaint, or petition of a private 
perſon. (Vide Seld. 3 vol. 2 P. 1591.) 

As, it a peer petition the king, and by the king's command it 

15 referred to the parliament; the lords will proceed upon it, with- 
out an information, or other foundation. Sd. Jud. Parl. 54. 
(3 wt. 2 P. 1599. 
80, by the king's command, the parliament may proceed 
again't a peer upon a proceſs againſt him in another court: 
35, in the court of chivalry. Seld. Jud. Parl. 57. 33. (3 wil. 
2 P. 1609.) 

bo — indictment before commiſhoners removed into chan- 
wry, and by mittimus, to parliament. Seld. Jad. Parl, 40, 80. 
(3 wil. 2 P, 1606. p | / 7" 

How proceedings ſhall be upon a complaint to the lords, by the 
commons, Vide po, (L. 14, 15.) 


A complaint by a private perſon is not uſual for. a public miſde- 
ano, except where he has an intereſt in it. Sc. Jud. Parl. 66. 
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As articles were exhibited by the earl of Briſtol againſt the due 
of Buckingham and lord Conway, in the houſe of peers, for a mic. 
demeanor, 1 Ruſh. 262. 264. | 

Articles were exhibited by the lords and others of the privy 
council, and two judges, to the king, againſt cardinal Wis, 
4 Inſt. 89. | 

But a complaint in parliament originally by a private ſubject, 

er, or commoner, againſt another, for a miſdemeanor, as well a; 
= treaſon, is now illegal, if it be not by licence of the king, or by 
his attorney general. Life of Clar. 223. 

Yet upon complaint, that ſuch a one has abuſed the houfe, 0. 
any peer, the houſe may examine it, and inflict a puniſhment a; 
to them ſeems good. | 

Upon examination it appeared, that one combined to charge an 
innocent perſon for words in ſlander of the houſe; he was fined, 
impriſoned, and ſet in the pillory by order of the pecrs, without 
trial by a jury. 2 Mad. Ca. 340. 


(L. 12.) An information may be exhibited to the parliament by the 
— king's attorney general for high treaſon. Seld. Jud. Parl. 34,47, 
(3 vol. 2 p. 1600. 5, 6.) 
So, for any miſdemeanor. 
An information by the attorney general ſhall be exhibited - 
cio. 
Or by command of the lords, upon a complaint of the con- 
mons, c. to examine them. Seld. Jud. Perl. 14. 33. 62, (3 


vol. 2 p. 1592, 1599.) 


(I. 13.) So jf an indictment be againſt a pcer in B. N. for murder or 
By indict- other capital crime, it may be removed to the houſe of peers by 
AER certiorari, and there the proceedings ſha'] be upon it. 

A peer indicted of felony and murder, and tried and con- 
victed thereof before the lords in parliament, ought to receive 
judgment for the ſame, according to the proviſions of the act 2; 
G. 2. E. Ferrer's caſe, 1760. Foſler 138 

[If the day appointed by the judgment for execution, ſhould 
lapſe before ſuch execution done (which however the law will not 
preſume) a new time may be appointed for the execution, either 
by the high court of parliament before which ſuch peer {hall hate 
been attainted, or by the court of B. R. the parhament not then 
ſitting 3 the record of the attainder being properly removed into 
that court. 1d. ] 

Vide poſt. (L. 10.) 


(L. 14.) So the commons may exhibit an accuſation to the lords in par: 
By accule- liament, by petition or impeachment. (Vide Seld. 3 wil. 27. 


. 


tion of the 
commons, I 4 ) KT . a FE 
B, petition, The commons may exhibit a complaint in general by petition, 


without naming any perſon in particular: as, a complaint, of the 
farmers of the cuſtoms, for extortion, Seid. Jud. Parl. 1s 


(3 vol. 2 P. 1591.) 
Upon 
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Upon ſuch complaint by the commons, the lords may order, 
that the merchants, Oc. againſt whom the complaint was, be 
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(L. rs.) 
How it dan 
de 


ſummoned, and their anſwer heard. Seid. Jud. Parl. 13. (3 upon. 


wal, 2 b. 1592+) 


If upon examination of a complaint any one appears criminal, 
he ſhall be arraigned at the ſuit of the king: for when an accuſa- 
tion by the commons is general, it is not the ſuit of the commons, 
but of the king. Seld, Fud. Parl. 14. (3 vel. 2 p. 1592.) 

Or the commons may afterwards impeach the parties diſcovered. 


Sd. Jud. Parl. 14. (3 vel. 2 p. 1592.) 


For high, or petit treaſon, or fe!ony, or miſpriſion of treaſon, 
a peer ſhall be tried by his peers in parliament, upon an unpeach- 
ment. Vide Ruſh. 268. 

80, upon an indictment, if the king conſtitutes an high ſtew- 
ard. 4 I/. 23. 2 Ii. 49. H. Parl. 23. = 

And the lords are judges, whether it be treaſon, or not. 4 
Inf, 23. 

"But 2 biſhops ſhall not be preſent, 4 %%. 23. Sta. 153. a. 
10 Ed. 4. 6. be 

And tlie number of peers preſent ought to be twelve or more. 


2 Ii. 49. Sta. 153. 5. 3 Inſt. 28. 30. 
The trial per pares is of great antiquity. It was 8 W. 1. 


2 Inft. 50. 


The queen conſort, or dowager, ſhall be tried per pares. Bid. 


So all women, noble by birth or marriage, unleſs ſince the 
marriage, they have married under the degree of nobility. 2 Inf. 
50. By the /. 20 H. 6. g. 

But for offences under treaſon, felony, or miſpriſion, a peer 
ſhall be tried by a jury. 2 Inf. 49. 

So, upon an appeal. Bid. 

So, one of the nobility of another kingdom. 3 I. 30. 

90, all under the degree of nobility, for treaſon or felony. By 
the „. 4 Ed. 3. 2 Inſt. 50. 

Tor the indictment ſhall be found by a jury. 2 Int. 49. 3 
« 28, 

And if the inditment be found againſt a peer in B. R. or re- 
moved thither, he may plead a pardon before the juſtices there, 
10 he ſhall not confeſs, nor plead not grilty before them. 2 

« 49. 
So, if upon an indictment he does not appear, proceſs ſhall go 


on outlawry ; and he ſhall be outlawed per judicium coronatorum. 
id, 


80, by the ff. 25 Ed. 3. „l. 5. 2. for high treaſon, every one 


ought to be tried by people of his condition. 

And where the /?. 35 H. 8. 2. provides for the trial of treaſon, 
or miſpriſion of treaſon in B. R. or upon a ſpecial commiſſion in a 
county where the king aſſigns, it was enacted, that a peer, in 
ſuch caſe, ſhall have his trial by his peers. 

So, by the g. 1 & 2 Ph. & M. 10. (which provides, that all 
als for treafon ſhall be had according to the due courſe of the 

common 
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common law) it was provided, that a peer indicted ſhould anſyer 
the ſame indictment, and have his trial by his peers, 

So, by the ff. 5 El. 1 f 11. 13 . 2. 18 El. 1. and 2j 
El. 1. for treaſons by thoſe ſtatutes, 

So, by the re 27 El. 2. and 3 Jac. 4. for treaſons made by thoſe 
ſtatutes. 

90 it ſhall be in all caſes, where a new treaſon, or felony, i; 
made by a ſtatute, tho' the ſtatute does not expreſsly provide for 
it. Sta. 15 3. 6. | . 

A peer cannot waive his trial by his peers, and conſent to be 
tried by a jury. R. Kelg. 56. Vide Dignity. (F. 1, 2.) 

And if he will not put himſelf? upon his peers, judgment ſhall 
be againſt him as a traitor. Kelg. 57. 

[Every proceeding in the houſe of peers, acting in its judicial 
capacity, is a proceeding before the king in parliament, and the 
houſe is the court of our lord the king in parhament,} 

Ult is founded on immemorial uſage, and is part of the original 
conſtitution.] | 

{It is open for all purpoſes of judicature during the continuance 
of the parliament; it openeth and ſhutteth with the ſeſſion, 23 
B. R. with the term.) 

[Its authority is independent of any ſpecial powers derived from 
the crown, ] 

On the trial of a peer before it, for a capital offence, whether 
on impeachment or indictment, it is the ſame court, whether an 
officer with the title of ſteward of England, is appointed to pre- 
ide during trial, and until judgment, or not, tho' uſual and ex. 
pedient to make ſuch appointment.) 

Every peer votes on law as well as fact; the majority deter. 
mines. The high-ſte ward votes only as a peer. ] | 

[It actech in its Judicial capacity, in every order touching the 
tire and place of trial, putting it off from time to time, allowing 
counſel or not, &c. all before the appointment of high - ſteward; 
it has directed in what manner, and by what form of words he 
ſhould be appointed 4, therefore its exiſtence cannot depend on 
that appointment. It has received and recorded a priſoner's con- 
feſzon, which amounts to a conviction before his appointment t; 
it has allowed priſaners the benefit, of acts of general pardon, 
without the appointment of a high- ſteward, and after the com- 
miſſion diſſolved.] 

[The lords, an 12 May 1679, (on the proceedings againſt 
lord Danby and the five popiſh lords) declared that tlie oſhce of 
high- ſteward upon trial of peers on impeachments, is not nece!- 
ſary to the houſe of 15 but that they may proceed in ſuch 
trial if an high: ſteward is not appointed.) 

The commiffion then running thus, “ ac pre co quad gſicium 
« ſeneſchalli Augliæ { cujus preſentia in hac parte reguiritur ) il ar- 
« reprmus fam vacat; it was apprehended this implied the ne- 
ceſſity of a high- ſteward; and therefore by the committ-cs of the 
lords and commons, it was agreed the commiſſion ſhould be re; 
callzd. and a new commiſſion iſſue, with theſe words inſtead of 
them ; ac pro eo guad preceres et magnates in parliaments n/trs Ge 
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Nat nobis humiliter ſupplicaverunt, ut ſeneſchallum Angliz pro hac 


«ice conflituere dignaremur.—And all commithons ſince, on im- 
chments, have been in the ſame form.] 

The commiſſions ſtill run in the firſt form, on indictments, 
but the lords declare that the appointment of a high-ſteward alters 
not the nature of the court, which ſtill remainsthe the court of peers 
in parliament: this applies to indictments as well as impea hnents. J 

The commiſſion recites that A. is indicted, that the king in- 
tends he ſhould be judged before himfelf in this preſent parliament, 
that the office of fteward (whoſe preſence is required on this oc- 
caſion is vacant 3 and appoints B. ſteward for this time to exe- 
cute the othce, with all things due in that behalf. ] 

[This does not conſtitute a-court of the high-ſteward, a right 
of judicature, which the commiſũon ſuppoſes to be in a court 
then ſubfiſting before the king in parliament; he is to preſide as 
ſpeaker or chairman during trial, and till judgment ; and in that 
zeſpect, and no other, his preſence is required.] 

On indictments, before the high-ſteward is appointed, they 
order certiorari to remove them. It is made returnable before the 
king in parliament z it is received and read. They conſtrue acts 
of parliament relating to the conduct of the court and the right 
of the ſubject, at the trial, and make reſolutions thereupon, ILA. 
Kilmarnocl”s Caſe.] | 

Therefore, tho? the office of high-ſteward determines before 
execution done according tv the judgment, yet the court of peers 
in parliament, where that judgment was given, ſubſiſts for all 
purpoſes of juſtice during the fitting oh, the parliament, and may - 
therefore appoint a new day for execution. E. Ferrers's Cafe, 
1760. Lille 138.] 

[Vide ante, (L. 13. Officer, E. ;.)] 

Peers tried in full parliament, are intitled to the benefit of 7 
V. 3. c. 3. in its full extent. Zd, Kilmarnockt's Caſe. Iefter 


149. 247. 
By the common law, twelve at leaſt of the peers ought to be (I. 17.) 


preſent: for a verdict by a leſs number of peers would not be a _ an 

good, R. Ale. 622. pecrs ſhall 
And if more peers are preſent, the verdict ſhall y the ma- be required, 

jr part, ſo that twelve, at leaſt, agree to it. Kelt. 56. R. Me. 255 * 5 
22. 2.) 


And therefore it was uſual to have twenty-three peers at a trial, 
at leaſt. Kelg. 56. 

And to authorize the high ſteward to ſummon which peers he 
pleaſes. Mo. 621. 

But now, by the ff. 7 W. 3. 3. on every trial of a peer or 
peereſs, all the pecrs ſhall be ſummoned twenty days at leaſt be- 


fore trial; and every one appearing (having taken the oaths, Sc.) 4 
(tall have a vote. E 
Provided, that the ſaid act extend not to impeachments, or * 


other proceedings in parliament in any kind. 

[All the peers and ſpiritual lords are ſummoned, tho? the trial 
h in ſull parliament. Id. Kilmernach, Ec. caſe, 1746. Fſler 
2474] . 

But 
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[But ſummoning the peers is not at/olutely and indiſpenſably ne. 
ceſſary. D. per Fefter J. for the act provides, that every peer ſo 
ſummoned and appearing ſhall vote in the trial, which muſt mean 
throughout the trial, and biſhops cannot vote to condemn or ze. 
quit. Heſter 248.] 
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9 A peer cannot challenge any peer by whom he ought to be 
. tried. R. Mo. 621, 622. Ke. 54. in marg. f 

4 And therefore, a peer ſhall be a trier, tho' he was a commiſ. 
3 ſioner of cyer and terminer, before whom the indictment was taken, 
4 R. Kelg. 5 8. 

5 


* * 
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(L. 18.) If a perſon, charged in parliament with a crime, or miſe. 
Upon aa meanor, be abſent, a writ ſhall be directed to the ſheriff to ſum. 
—_ mon him. 4 Ii. 39. 
proceſs Or, to the party himſelf. 4 inf. 39. Seld. Fad. Parl. 166, 
againſt him. (3 vol. 2 p.) 

" If the party cannot be found, there ſhall be a writ to the ſhaif 
to arreſt all his goods and chattels. Seld. Jud. Parl. 23. gg. 
(3 val. 2 p. 1596. 1624.) 

If the party does not yet appear, there ſhall be a proclamation 
throughout all the kingdom, that he appear, otherwiſe ſuch judg. 
ment will be given againſt him. Seld. Jud. Parl. 95. (3 u. 
2 þ. 1621.) 

So ſometimes an act of parliament ſhall be made, that if be 
does not ſurrender himſelf before ſuch a day, he ſhall be at- 


tainted. 


(L. 19.) A peer may be impeached in parliament by articles exhibited 
In what at the ſuit of the king by the attorney-general z as, againſt the 
opches, earl of Briſtol. Ruſb. 249. Vide ante, (L. 12.) 

By articles exhibited by another peer. Ruſh. 254. 

So the commons may, by paro/, charge a peer before the king 
and lords. Seld. Jud. Parl. 24. (3 vol. 2 p. 1596. 1589, 9.) 

Or, a commoner. (Vide Seld. 3 vol. 2 p. 1598, 9.) 

So, before the lords at a conference. Seid. Jud. Parl. 30, 31, 
32. (3 wol. 2 p. 1598, 1599.) 

The right of impeachment by the commons was allowed by 
the lords, 20 June 1701, 

Upon an impeachment by parol, the lords by their committee 
may draw a particular charge, and deliver it to the party accuſed, 
Seld. Jud. Parl. 32. (3 vol. 2 p. 1599.) 

Or the commons, by a committee, may draw a particular 
charge, and ſend it to him. Seid. Jud. Parl, 32. (3 wil. 2þ 
1599.) | 

"or the party, being a peer, upon report of a conference, may 
make anſwer. Vid. 

But the moſt uſual procecding is, to ſend impeachment by 
ſome member to the bar of the lords, and afterwards to exhivi 
articles. Seld, Fud. Parl. 22. (3 val. 2 p. 1598, 9.) 


In 
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In the proceedings upon an impeachment by the commons, a (I. 20.) 
member attends with others at the bar of the lords, there, in the — what 
name of all the commons of England, impeaches ſuch an one, 
and acquaints the houſe, that the commons, in due time, will 
exhibit particular articles againſt him, and maintain them. Lords 
Jaurn. I, 15 Ap. 1701. : : 

" Tho' the commons impeach only for a particular grievance, th 
may afterwards exhibit other articles againſt him. Se/d. Jud. Parl. 
21. (3 vel. 2 p. 15959) 

And the delivery of articles is not neceſſary till the party ap- 
pears. Seld. Jud. Parl. 23. (3 vol. 2 p. 1596.) 

Except where the commons will file them upon record before. 


Had. Jud. Parl. 24. (3 vel. 2 p. 1596.) 


If articles are not exhibited againſt the lord impeached, the (L. 21.) 
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lords by meſſage remind the commons of it. Lords Journ. 5 — 
May 1701. 15 May 1701, 4 June 1701. ment. 


But the commons are judges of the proper time for exhibiting 
them. 31 May 1701. Yet the lords claimed a power to limit 


the time. 4 June 1701. 
When the articles are prepared, a member carries them to the 


lords. O May 1701. Lords Journ. 
But they are not read by the commons at the bar. Lords 


Journ, 9 May 1701. 

Articles of impeachment need not purſue the ſtrict forms of 
law. Seid. Fud. Parl. 22. 27. (3 vol. 2 p. 1595. 7.) 

After the articles are read, a copy of them is prayed, and 
awarded to the lord impeached. Lords Journ. 9. 24. Ray. 
$2, 
F And a day given to him to anſwer. Ray. 382. 


In an impeachment for a miſdemeanor, the lord impeached L. 22. 


does not find ſecurity. Lords Journ. ꝙ May 1701. Seld. Jud. barns — 
Parl. 101. (3 vol. 2 H. 1624.) — or 
Not. 


Nor ſhall be committed upon common fame, without à ſpecial 
matter againſt him. Seld. Jud. Parl. 29. (3 vol. 2 p. 1598.] 

Nor ſhall be committed, whether he be a peer, or a commoner, 
till judgment againſt him. Seid. Jud. Parl. 98. (3 val. 2 p. 
1624.) | 

50 a peer may continue in his place, except upon debate of his 
own cauſe, till judgment. Sc/d. Jud. Parl. 98. 10:, (3 val. 
1624, 5+) 

But +8 an impeachment is for a capital offence, he ſhall be 
committed to cuſtody. Se/d. Jud. Harl. 97. (3 vol. 2 p. 1624.) 

Yet, the commitment will ſometimes be omitted, at the diſ- 
cretion of the lords. Ray. 382. 

And where an impeachment is for high treaſon, generally, 
without ſpecial matter, it is uſually omitted. It was omitted in 
the caſe of lord Cluremden, tho? the commons complained ef it. 


Lif: # Clar, 251 ud 302. 
So, 
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So, if a commoner be impeached for a miſdemeanor, upon his 
anſwer he may be required to find ſurety for his attendance, S. 
Jud. Parl. 98. (3 vol. 2 p. 1624.) | 
And he may be committed for his refuſal, or till bail, Big. 

So, if he be in cuſtody before impeachment, he ſhall anſuer 
there. Seld. Jud. Parl. 101. (3 vol. 2 p. 1625.) 

90, if - committed for treaſon, he may be bailed by the lords, 
with the king's licence. Semb. Life Clar. 253, 257. 


(L. 23.) After anſwer by a lord impeached, a copy of it is made, aud 
Auſuer. ſent to the commons. Lords Journ. 14. 24. 
Then the lord impeached may petition for counſel, Ld 
Journ. 3 Jan. 1680, 
And for his trial. | 
The anſwer does not obſerve any ſtrict form. Ruſh. 274, 
He may ſubmit himſelf to the king's mercy. Seld. 3 wi. 24. 
1419. | | 
Or plead not guilty to the whole. 
Or, an act of pardon as to one article, and net guilty to the 
reſidue. 3 Ruſh. 1374. 


(L. 24.) After anſwer, the commons join iſiue by replication. 23 My 
Replication, 1701. 
we And may conſider, whether they will reply or not. Sed. Jul, 
Parl. 199. (3 vl. 2 p. 1628.) 

If the commons delay a replication, the lords remind them ot 
it. 21 May 1701. | 

But upon an information ex parte domini regis, the commons 
cannot reply, or demand that the defendant fhall be put to 5 
anſwer, Seid. Jud. Parl. 109g. (3 vel. 2 p. 1628. 1631, 118. 

So upon an impeachment, if the commons do not reply, the 
lords may. Seld. Jur. Parl. 109. (3 vol. 2p. 1628.) 

So to the replication, the defendant may rejoin, Cc. 

After iſſue joined in capital caſes, ſometimes a committee h 
been appointed of both houſes, viz. lords and commons, to adjut 
the preliminaries of the trial. 

Sometimes omitted, | 

And in the caſe of a miſdemeanor, refuſed, tho? deſired by the 
commons. 6. 10. 17 June 1701. 


4 2 - 5.) The witneſſes are ſwarn in the houſe, and examined by a con- 
* nelle. mitee upon interrogatories agreed in the houſe, of at the difer6- 


tion 7 the committee, Seld. Jud. Parl. 120. (3 w.2þ the 

: 1032. | | 
Or are examined wivd voce at the bar, upon the trial, 76 N 
June 1701. Ws. I 


If witneſſes are examined uporr interrogatories, the party et- 
cuſed ſhall have a copy of the depoſitions pro and con, after pub- 
lication in convenient time before the hearing. RIH. 267. 

If examined viva voce, the impeached lord may crofs-examar, 


16 une 701. 
June t7 * ö 
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After iſſue joined a day ſhall be appointed for the trial of the (L. 26.) 
impeached lord. rial, 
And the lords claim a power to appoint what day they pleaſe, 
though the commons inſiſt, that there ought to be a previous ſig- 
nification of their aſſent. 4 & 9 June 1701. 
And to do juſtice by the acquittal, or condemnation, of the 
peer, in a reaſonable time. 20 Fune 1791. 
At the trial, the articles ſhall be read, and the anſwer, 
and then the evidence. 16 June 170 
A lord, being a witneſs, ſhall be ſwo the chancellor at the 
table, and {hall give his evidence in his place, Bid. 
A commoner ſhall be ſworn by the clerk, at the bar, and there 
ſhall give his evidence. 1bid. 
The commons ought to be preſent before the peers; and none g 
ſhall be covered but a peer. Hid. 7 
If a peer, or manager for the commons, would have any queſ- 1 
tion, he ought to pray that the chancellor alk it. Did. 
If a doubt ariſes at the trial, no debate ſhall be in court ; but it 


ſhall be adjourned to the houſe. Did. M 
If ſeveral are impeached, the commons may proceed as they 4 
pleaſe: and therefore, they may try which they will firſt. 4 & 4 


g June 1701. 8 
No peer impeached for a miſdemeanor, ought to be without 


the bar. R. 12 June 1701. 
Nor ſhall be precluded of his vote in any cafe, except his own 7 
trial, 12 June 1701. | 


A peer hall have counſcl in a cauſe criminal, or capital. R. (L. 27.) 
Ry. 268. 2 


In all caſes of miſdemeanor. Seld. Jud. Parl. 103, Sc. (3 — 
vil. 2 p. 1625, 0, Ec.) 4 
And the counſel aſſigned has been impriſoned for reſuſal. 1 1 
> ur. 379. 4 
ut $9 the defendant, in a caſe of miſdemeanor, ſhall have a copy 'q 
ut of the articles. Semb. Seld. Jud. Parl. 107. (3 vol. 2 p. 1627.) A 
But in an impeachment for treaſon, or telony, counſel has not A 
to * allowed. Sed. Fud. Parl. 102, Sc. (3 wal. 2 P. 1625, 6, 
LES A 
Let in theſe caſes counſel may be allowed, at the diſcretion of 4 
the lords, Ray. 382. i 
= 57 Vat. 20 C. 2: c. 3o. all perſons impeached of high-treaſon, 4 
* rhercby corruption of blood, or for miſpriſion of it, thall make 
7. their full defence by two counſel.] 4 
4 1 
0 The duke of Sl was impeached for high treaſon 28 H. 6. (L. 28.) 7 
* Vide Art. 1, 2, 3. Seld. Jud. Parl. 27. (3 vol. 2 p. 1597.) — I 
4 For high treaſon in ſubverting the fundamental laws, and in- ment. For 
* noducing arbitrary power, Lord Finch, Sir Robert Berkley, Lord deaſon. 


. Hera wd, 2 Ruth, 6 6. R "+ 65. Vide Ru . art. e 
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(J. 29.) The duke of Suffolk was impeached 28 H. 6. for that, being 


2 — ambaiſador, he conſented to the delivery of divers towns, to the 
As an am- king of France, without the privity of the other ambaZador, 
baſſador. Vie Art. 4. (Vide Seld. 3 wol. 2 p. 1597.) 
The earl of Briſſal, that he, being ambaſſador, gave falſe in- 
formations to the king. 1 Kb. 249. 
That he did not purſue his inſtructions. Art. 2. 1 Ruſh. 250, 
That he purſued his embaſly for his own profit only, Ar, 
4. 1 Ruſh. 250. | 
Cardinal ey, that he made a treaty between the Pope and 
the king of France, when ambaſſador to H. 8. without the prizit 
of his king. 4 1»/f. 89, 156. 
That he joined himſelf with the king. 4 I/. go. 
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(L. ze.) The earl of Briſſal was impeached 2 Car. that he counſelled 


. . againſt a war with Spain, when that king aflronted us, to the dif. 
2 honour and detriment of the realm. Art. 3. 1 Ruſh, 250. 
5 That he adviſed a toleration of papiſts. 1 Kb. 25 1. 
, der 
That he enticed the king to popery. 1 Kb. 25 2. 262, 


Alichael De la Hudle was impeached 10 R. 2. that he incitel 
the king to act againſt the advice of parliament. Seld. Jud. Par, 


25, (3 . 2 þ. 1596.) 
The Spercers, that they gave bad counſel to the king. 4 If 


54+ 
The earl of Orford, that he adviſed a prejudicial peace. 8 44 


1701. | 
LA. Finch, that he, being ſpeaker of the commons, refuſed 


proceeding in the houſe, 
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Kd th The duke of Buckingham was impeached, for that he, being 
a dmiral, neglefted the ſafeguard of the ſea. Ruſh. 308. 
The earl of Orford, that he hazarded the navy, and had ne- 
glected to take ſhips of the enemy. 8 May 1701. 
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2 32) Michael De lu Poole was impeached, that he, being chancelior 
ws contrary to his duty. Se/d. Jud. Parl. 26. (3 wel, 2 þ+ 
1596.) 
Lord S-mers, that he ratified a peace, not approved by the pit 
ties concerned, under the great ſeal. 16 May 1701. 
That he put the great ſeal without warrant, Vid. 


And to a blank commiſſion. Vid. f 
That he made unlawful and irregular decrees, and orders, and : 
a delay of juſlice, Hid. | | | 
Alichael De lu Pole was impeached, that he purchaſed lands 0 
the king, which he had procured to be ſurveyed under their value. A 
Se/d. Jud. Parl. 24. (3 vol. 2 p. 1596.) x 
For a fraudulent purchaſe from the king. Sed. Jud. Parl. 20. £ 
(3 vol. 2 p. 1596.) : 
Zo, Jahn Lord Somers. 16 Moy 1701. b 
A The d. of Buckingham was impeached for plurality of ollict 5 
enating, or 2 Cnr Ruſh, 306. 4 
having # For purchaſing of offices. R. 306. 334. 1. 


plura:ity of 
offs. 
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The earl of Orford, for exerciſing incompatible offices. 9g ay 


1701. ; 
Zo the lord Halifax. 9 June 1701. 
The d. of Buckingham was impeached for giving a medicine to (L. 34. 
the king, without advice of the phyſicians. R.. 351. n — 
he king. 
8o the Spencer, father and ſon, were impeached, for that they : ps rat 


prevented the great men of the realm from giving their counſel to To the pub- 
the king, except in their preſence. 4 Inf. 53. ne good. 
That they put good magiſtrates out of office, and advanced bad. 


hid. | | 
The earl of Orford was impeached, that he encouraged pirates, 


8 May I 701. 


Sir G. Mompeſſon was impeached for the procurement of pa- (l. 46.) 
tents of monopoly. 18 Fac. Ruſh. 24. 27. Seld. Jud. Parl. Fox pro- 


31. (3 val. 27. 1598.) of illegal 
| parents» 
Lord Bacon, chancellor, was impeached for bribery, 18 Jac. (v. 37.) 
Rub. 28. Seid. ud. Parl. 31. (3 vol. 2 p. 1599.) For cor- 
The d. of Buckingham, for the ſale and purchaſe of offices, "2 = 
Rujb. 334. | 


The lord Finch, for unlawful methods of enlarging the foreſt, 
when aſſiſtant to the juſtices in q e. Art. 3. (Vide Rub. part. 
3 wl. 1. 137.) 

For threatning other judges to ſubſcribe to his opinion. Art. 
4 5, 6. (Vide Ruſh. part 3. vol. 1. 137.) 

For delivering opinions, which he knew to be contrary to law, 
Art. 7. (Vide Rub. part. 3. vol. 1. 137.) 

For drawing the buſineſs of the court to his chamber. Art. 8. 
(Vide Ruſb. part 3. vol 1. 138.) 


do an impeachment was exhibited for ſeveral extortions and de- (I. 38.) 
ceits to the publick. Sid. Jud. Parl. 19. (3 wel. 2 p. 1594, 5.) For —_— 
An article was exhibited againſt cardinal Joſey, for exerciſing dad. * 4 
legatine authority, to the prejudice of the prerogative, and op- 
preſſion of ordinaries, and houſes of religion. 4 1n/. 89. 
So, againſt the earl of Orford for converting the publick money 
to his own uſe, without account. 8 May, 1701. 


So an impeachment was againſt the earl of Orford, that he (. 39.) 
procured from the king, to himſelf, exorbitant grants in lands For — 
and money. 8 May 1701.—80, againſt Id. S:mers, 16 May — 

701, 

For taking money, &'c. from a foreign prince, without giving 
an account for it. 8 May 1701. | 

For ſelling goods, taken as admiral, for his own uſe, without 
accounting for a tenth to others. 8 May 1701. 

Lord Halifax, for obtaining grants of eſtates forfeited for re- 
bellion, 9 June 1701. | 
For obtaining grants of money, when there was a war and 
taxes. bid, 

R 2 And 
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And grants out of the king's woods. Did. 


(L. 40. In a proſecution by the commons upon an impeachment, to. 
Judgment it belongs to the commons to demand the judgment. Sed, Ju. 
— or 132, 133. 162. 176. (3 vol. 2 H. 1648. 1653.) 


ach t. 
'N By 8 And they ought to be preſent at the anſwer, or judgment 
> . de given. Seld. Jud. Parl. 158. (3 vol. 2 p. 1647.) 
manded. . : , . : 
And this always upon a judgment in capital caſes, though ithe 
not upon their accuſation. Semb. Seld. Fud. Parl. 158, (3 u. 
2 Pp. 1647.) 
So judgment upon an information ſhall be demanded by the 
king's counſel. S-/d. Jud. Parl. 176. (3 vol. 2 p. 1653.) 
But upon a judgment by the lords for a miſdemeanor, the com. 
mons need not be preſent, unleſs it be upon their impeachment, 
Seld. Jud. Parl. 162. (3 val. 2 p. 1649.) | 
(L.4z.) Judgment upon an accuſation in parliament belongs to the lords | 
By whom only, Seld. Fud. Parl. 133. (3 vel. 2 p. 1637.) Hard. 1;;, 
„ biven. And it is ſufficient, that a majority of the lords be preſent, in f 
. perſon, or by proxy. Seld. Jud. Parl. 144. (3 vol. 2 P. 1641, 


In caſes of miſdemeanor, the judgment ſhall be by the lords 
ſpiritual, as well as temporal. Seld. Jud. Parl. 136. 148. (34, 
2 p. 1638. 1643.) 

And after debate between them, the chancellor, c. puts the 
queſtion to the youngeſt baron, and ſo to each /eriatin, who al- 
wers content, or not content, Seld. Jud. Purl. 167. (3 wil. 2þ. 
1650.) Vide Dignity, (F. 2.) 

Judgment in capital caſes ſhall be pronounced by the high 
ſteward, Seld. Jud. Parl. 177. (3 vol. 2 p. 1653.) ide Dx 


nity, (F. 2.) * 
In cafes of miſdemeanor, by the chancellor. Seld. Jud. Pon. 
177. (3 vol. 2 p. 1654.) 
But in capital caſes, the lords temporal only are judges. &. * 
Jud. Parl. 156. 149, Sc. (3 v. 2 p. 1638. 1643.) | 
And the lords ſpiritual cannot vote in any matter relating to it g 
Seld. Jud. Parl. 150, Wc. (3 wil. 2 p. 1643, 4, Cc.) 2 
And uſually abſent themſelves from the houſe, when a capital } 
offence is proſecuted and debated before the parliament. Si 1 
Jud. Parl. 150. (3 vol. 2 P. 1643, 4, 5, 6.) 18 
Yet their abſence from the houſe is not neceſſary. Semb, Sell, | 
Jud. Parl. 15 3. (3 vol. 2 p. 1646.) a5 
[Lords ſpiritual may vote in all previous queſtions, in a pt. 7 
cceding in full parliament in a caſe of blood. Lords Journal, 139 a [ 
14 May 1672. Foſter 248.]. 1 
Lords ſpiritual never were or could be ſummoned on a coun 
of the high - ſteward; for there, in all points of law or practice 115 


he giveth the rule, as ſole judge in the court. Fefler 248. ] T 
['Che fat. 7 W. 3. c. 3. does not give the lords ſpiritual a 5% 

right in caſes of blood, which they had not before. 1bid.) T 
And a biſhop may officiate as ſpeaker of the lords during the 

trial, Sc. Seld, Jud. Parl. 156. (3 vol. 2 P. 1646.) 


$0 
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$ the judges ought to be preſent upon all trials for capital offen- 
ces, for their advice. Seld. Jud. Parl, 164. CZ vel. 2p. 1649.) 


Vide ante, (D. 18.) 


8o to the judgment of the lords, in capital caſes, the king's 
aſſent is requiſite. Seld. Jud. Parl. 136. 138, Sc. (3 vol. 2 p. 
1486. 1638. 95 Sc.) : 

But the* king's aſſent is ſufficient, tho“ the king be abſent, 
if he ſignifies his aſſent. Seld. Jud. Parl. 143. (3 vol. 2 p. 


641.) f 
| The the king be abſent at the trial, debate, &'c, Seld. Jud. 
Parl. 146. (3 vel. 2 þ. 1642.) N 

So in judgment for a miſdemeanor, the king's aſſent is not ne- 
ccllary. Seld. Jud. Parl. 144. (3 vol. 2 p. 1641.) 

80 it will be good, tho' the king diſſents. Semb, Seld. Jud. Pari. 


145. (3 vl. 2 p. 1642.) 


The judgment by the lords in capital caſes ſtrictly pur- 
ſues the law of the land. Seid. Jud. Parl. 168. (3 vel. 2 5p. 
1050. 1.) | 

And cannot omit any thing material. Seid. Jud. Parl. 169. 
(3 wil. 27. 165 1.) 

Nor add any thing to it. Seid. Jud. Parl. 170. (3 vol. 
29. 165 te) 

But the form of the judgment for the ſame offence at 
common law is not neceflary. Seld. Jud. Parl. 169. (3 vol. 
2 þ. 165 1.) 

And for treaſon in ſurrendering of caſtles, judgment for behead- 
ng only was given. Seld. 3 vol. 2 p. 1486. 


The lords for a miſdemeanor, have pronounced ſentence of 
perpetual impriſonment. 18 Fac. Ruſh. 28. 

impriſonment at the king's pleaſure. Seld. Jud. Parl. 171. 
(3 vl, 2 p. 1652.) 3 Inſt, 148. 

Fine and ranſom; as Sir G. Aompeſſon, 18 Tac. Ruſh. 28. Lord 
Bacon, Ruſh. 31. Seld. Jud. Parl. 171. (3 val. 25. 1488. 1652.) 
31. 148. . 

Forfeiture of goods and land for life, upon Sir G. Mompeſſon, 
18 Fac, Ruſh, 28. Earl of Suffolk, Seld. 3 vol. 2 p. 1518. 

Incapacity of office, &c. upon Sir G. Mompeſſon. 18 Fac. 
Rb. 28. and lord Bacon. Rriſh. 31. Seld. 3 wil. 2 p. 1497. 
3Inft, 148. | 

Incapacity to come near the king's court, upon Sir G. Mompeſſon. 
Is fac. Ruſh, 28. 3 Inft. 148. 

That he be infamous, and may not be of a jury, c. upon Sir G. 
Monpeſſon, 18 Jac. Ruſh. 27. 

i he be degraded of knighthood, Sir G. Aompeſſen. 18 Jac. 

. 27. 

That he be not pardoned by the king. 16:4. . 

| R 3 Perpe- 
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(L. 42.) 
The king's 


aſſert when 


neceſlary . 


— 


* 


(L. 43.) 
Wha- the 
judgment 
mall de. 
In capital 
caſes. 


(L. 44.) 


Judgment 
dy the lords, 
upon an im- 
pech ment 
for a miſde- 
meavuors 
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(L. 45.) 
Execution. 


(L. 46.) 
When a 
perſon 
impeached 
Mall be 
diſcharged, 
By pardon. 
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Perpetual baniſhment. Sir G. Mompeſſin. 18 Jac. Ruſh, 28. 
Seld. 3 vol. 2 p. 1505. 

That he make ſatisfaction to the party oppreſſed, &c, Seld, Jud. 
Parl. 173. (3 vol. 2 p. 165 2.) 

That his fraudulent purchaſe ſhall be annulled. Seid. Jud. Pan. 
174. (3 vol. 2p. 1653.) 

So, if he be a peer, that he never ſhall take his ſeat in parlia- 
ment. Ld. treaſurer, M. 3 Inſt. 148. | 

After judgment, in capital caſes, it ſhall be commanded to the 
earl marſhal to do execution, and to the mayor, aldermen and 
ſheriffs of London, the conſtable of the tower, &c. to be aſſiſtant. 
Seld. Jud. Parl. 182. (3 vol. 2 p. 1659. 

If he be a commoner, to the marſhal. Seid. Jud. Parl. 183. (1 
vol. 2 p. 1659.) | 

And it ſhall be in the power of the king alone to order execution 
to be done, 

Or the lords may iſſue a warrant for execution. 

So the king may remit all the parts of the judgment, except the 
beheading. Adm. 23 Dec. 1680. 

If judgment againſt a peer for a miſdemeanor be, that 
he be impriſoned, the gentieman-uſher ſhall have charge to 
conduct him to the priſon. Seld. Jud. Parl. 185. (3 wi. 
2 p. 1660.) 

If, againſt a commoner, the ſerjeant at arms attending the great 
ſeal. Jbid. 

And it ſhall be commanded to the conſtable of the tower, &:, 
to receive the body. Hid. 

If judgment be for damages, the lords may appoint how 
they ſhall be levied. Sed. Jud. Parl. 187. (3 val. 2 þ. 
1660.) | 

If they do not appoint a remedy, it ſhall be in chancery, and not 
elſewhere. Seld. Fud. Parl. 187. (3 vol. 2 p. 1660.) 

By the %. »#4 13 I. 3. 2. no pardon under the great {| 
ſhall be pleadahle to an impeachment by the commons in parli- 
ment. Vide peſt, (L. 46.) 


If the offence for which he is impeached be pardoned br 
an act of pardon, the pardon may be pleaded before the lords 
S Ho. 100. 

And it ought to be there pleaded: for if he be ſent to J. I. 
by habeas corpus, the court will not take conuſanc: of it, ben 
the commitment was judicially by the lords. N. Se. 10% 
Garth. 132 

'Cho' the parliament be adjourned, or prorogued. Vid Cum. 
132. Sho. 100, : 

But by the f. 12 & 13 N. 3. 2. no pardon under the great {ca 
is pleadable to an impeachment by parliament. 


Nox, before this ſtatute. Dub, Hard. 155. 


If 
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Ie an attainder be by the common law, for high treaſon, 
br the J. 33 H. 8. 20. it ſhall be of the ſame effeR and 
Akantave to the king, as if it was an attainder by act of 
arliament. f : 

And by the A. 49 EL. 2. an attainder for high treaſon, where 
the yarty is executed, ſhall not be reverſed for error. 

If the attainder be conarmed by parliament, a petition for mercy 
6ught to be exhibited to the parliament. H. Parl. 19. 

(L. 47. Recognizance taken by Parliament. 


$ the parliament has authority to take a recognizance dente 
parliament2. 1 . 7. 20. a. 


(L. 48.) Where the Lords have no original Juriſdiction. 


But the lords in parhament have no original juriſdiction of any 
macter mixt with fact: for it ought to come to them gradatim, for 
they are the laſt reſort. Sal. 511. 

And therefore, they cannot determine originally the right to 
goods, or inheritance, Sal. 512. 


Vide ante, (K.) 


(M) Continuance of Parliament. 


[* the king will not have the parliament begin at the return 

«of the writ of ſummons, it may be continued by writ till ano- 
ther day. 1 Aud. 295. Vide ante, E. 1.) — P/, (N.—O. 1, 
LP, I, 2.) 


(N) Adjournment of Parllament. 


| br E houſe of commons is a diſtinct court, and is not adjourned 
by the adjournment of the upper houſe. 4 J. 28. 

And this houſe, by the ſp:1ker, with the aſſent of the houſe, 
adjourns itſelf, 4 Int. 22. H Parl. 39. 

The king claimed the fole power to adjourn the parliament, 
- for Rufo. 35. But it was diſallywed by the commons, 4 Car. 

$37 

but the king, by letters patent, may adfourn the parlia- 
ment after the ſeſſions begun, as well as the houſe itſelf: and 
by ſuch adjournment all matters continue undetermined. DH. 
319. 345. ä 

And fo it was 27 El. Vide the form of the letters patent. 
I Ew. 318. 

And ſuch adjournment may be by commiſſioners, as it was 28 
& 29 El. Er. 382. 4 Inft. 7. 

Or, by the king in perſon. J) Eav. 55 1. 

R 4 So 
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31. 1 $i. 413. Vide poſt, (P. 2.) 
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go the king, by the ſpeaker, commanded, that the houſe be 30. 
journed to a ſubſequent day. 2 Rh. 608, 

Yet, an adjournment of the upper houſe by the chancellor, with 
the command and in the preſence of the king, is not an adjourn. 
ment of the houſe of commons. D' Av. 550. 621, 

Or, by the king himſelf. D'Ewv. 551. 

A fertiori, if by the. chancellor, without the ſpecial command 
of the king. d. 

So the ſpeaker ought not to adjourn the houſe by the king's 
command, without the aſſent of the houſe, R. 16 Car, 3 


Ruſh. 1137. 
(O) Pꝛozogation. 
(O. 1.) Of what Effect it ſhall be. 


N ONE can prorogue the parliament but the king. G. J. 


110. a. 

The prorogation makes a ſeſſion of parliament. 4 In}. 27. 

And all bills, which had not the royal aflent, begin 4: 
novo at the next meeting of parliament. 4 1. 27. H. 
Parl. 38. ; | 

So all orders, and every thing before them, determine, ex- 
cept a ſcire facias, and a writ of error, Per Cur. 17 Car. 2. 
1 Lev. 165. 

So a writ of error ſhall he diſcontinued by a prorogation. 1 er, 


| And if a new writ of error was taken teſtc'd the laſt day of the 

parliament, returnable at the day to which it was prorogued, it 

was doubted, whether it was not diſcontinued by the prorogation, 
i Lent. 31. 

But afterwards the law was declared, and is now fo taken, that 

a writ of error does not determine by a prorogation of parliament, 


R. by the lords in parliament. 2 Lev. 93. 


(O. 2.) How prorogued. 


The king may prorogue the parliament, 

And none but the king, in perſon, or by commiſſion. 

The form of the commiſſion, Jie D' Ew. 75.94. 
ut, tho' it be by proclamation, prorogued to a certain day, it 
may afterwards, by procjamation, be affembled in the mean tune! 
As the parhament 19 Jac. was adjourned to 8 Feb. and afterwards 
ailembled 20 Nev. K. 39. a 
Ihe parliament, 19 Car. 2. was prorogucd to 10 0% 
1607, and afterwards ſummoned by proclamation for the 2; 
Fly preceding, upon account of a war with Hellund: and 
becauſe peace was concluded, it was again put off to thc 10 (7, 


] S:d. 338. 
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(P. 1.) Diſſolution. 


H E parliament ſhall not be diſſolved but by the king. Co. I. 
T 110. 4. Hut. 62. 

The king ſhall be preſent at the diſſolution, in perſon, or by re- 
preſentation. 4 Inſt. 28. 

As, if he diſſolves it by commiſſion : as, 2 (ur. Ruſh. 399. 

The form of the commiſſion, vide D* Exv. 275. 330. 390. 

But without the command of the king in perſon, ſignified by 
the chancellor, Cc. or by the king's commiſſion or letters patent, 
the parliament cannot be diſſolved. Dum. 547. 

By the //. 8 H. 5. 1. the parliament was not diſſolved by the 
king's return into the kingdom, where it was ſummoned and held 
by the guardian of the kingdom. 4 It. 7. Nor, by the ft. 4 Ann. 

8, / 22, A parliament called by the lords juſtices, by arrival of the 
king or Queen into the realm. 

Nor, by the /. 2 U. A. 6. by his majeſty's voyage, or ab- 
ſence out of the realm. 

Nor, by the /. 7 & 8 . 3. 15. 4 Ann. 8. & 6 Ann. 7. ſ. 4. 
by the death or demiſe of the king, queen, or her ſucceſſors ; but 
hall continue to act (or, if prorogued, fhall immediately convene 
auch ity or, if none in being, the laſt parliament ſhall convene and 
lt) ix months, and no longer, unleſs ſooner prorogued, or diſſolved 
by ſuch ſucceſſor. 

When the parliament is to be diſſolved, the commons are ſum- 
moned to the upper houſe, and then the chancellor, by command 
of the king, diflolves the parliament. 4 Int. 2B. 

By the . 10 Car. 1. 7. it was enacted, that the parliament 
ſhould not be diflolved, or adjourned, but by act of parliament.— 
And that parliament was declared and cnacted to be tully diflolved 
aud determined +, So, by the /. 13 Car. 2. 1. +[By the f. 

By J. 6 M. & M. 2. no parliament ſhall have continuance 13 * 
longer than three years, from the day on which, by the writ of 
ſummons, it is appointed to meet. Which by the ff. 6 Ann. 7. /. 7. 


extends to the parliament of Great Britain, | In; the 5. 


1 Geo. 1. f. 
2. 38. all parliaments may have continuance for ſeven years, and no longer, to be accounted from 
the day on which by the writ of ſummons ſuch parliam-nt ſhall be appointed to meet, unteſs ſuch 
parliament ſh1} be ſooner diſfolved by the king, his heirs, or ſuccetbors. ] 


Every parliament determined by the death of the king. 
Tho! there were a ſtatute which ſaid, that it ſhould not be 
Gfolved without the conſent of both houſes, without expreſs 
words for the co1.t nuance after the death ot the king, R. 14 Car. 
2. Kelg. 14. 5 Ide the 


ſtatures 
quoted 


2 9790 2 above which 
(P. 2.) The Effect of a Diſſolution. — 
this 
When a parliament is diſſolved, appeals, or writs of error, 
pending in parliament, do not | abate by the diſſolution; but 


I the 
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the next parliament ſhall proceed upon them in the ſtate which 
they were in at the diſſolution, without beginning de ny, 
Raz. 383. 

So an impeachment by the commons, is not altered by a diſſolu. 
tion. Ray. 383. 

For the proceeding againſt the party impeached may be in the 
next, or a ſubſequent parliament. Carth. 132. 

And therefore, the party impeached ſhall not be bailed in B. R, 
after the diſſolution. Cont. in Ld. Danby's coſe. (Vide Skin. 56, 
162.) Acc. Carth. 132. 

Yet, by a diſſolution, a writ of error is ſuſpended: and there. 
fore, a defendant in execution ſhall not be bailed upon the recog· 
nizance given upon the writ of error in parliament: for, if there 
ſhould be a diſſolution before judgment affirmed, the party 
would be at large. R. by all the judges. 1 H. 7. 20. 4. Vil: 
ante, (O. 1.) 

And the writ itſelf is determined: for there ſhall be another writ 
of error at the next parliament. R. 2 Cro. 342. 

And execution ſhall be taken in B. R. upon the judgment. X. 
Ray. 5. R. Fon. 66. 


(Q) Selon of Parliament ; Mhat (all be. 


1 F the parliament meets, and paſſes any ſtatute, that makes a 
ſeſſion. 4 In}. 28. | 

So, if error he brought there, and judgment in it, tho” no ſtatute 
paſſes, it is a ſeſſion. As, 18 R. 2. 4 I. 28. 

But if no judgment be given, nor act paſſed, it fhall be called 
convention, but not a ſcſhon. 4 . 28. K. Halt. 61. 2 bl 
235. 237. 1 Vent. 22. H. Parl. 38. 

Tho' orders are made, and bills agreed on. 777, 61. 

Tho' bills paſs each houſe of parliament, if there be not the royal 
aſſent, or diſſent, R. 1 Rol. 29. 

If an act eontinues to the next parliament, and the parliament 
begins, but is diflolved before any ſeſſion made, the act is not 
determined. Bid. 

I an act paſſes the royal aſſent, the ſeſſion does not conclude til 
a prorogation. 4 Inff. 27. Ha. Parl. 37. 

Or a diflolution. Ha. Parl. 37. | 

And for avoiding doubt in this point, by the ff. 1 Car. 7. it was 
enacted and declared, that the aſſent of the king to that or other 
acts ſhall not determine the ſeſſion And rhe ſame proviſion was 
by the „. 12 Car. 2. 3 %. 7. and by the ff. 22 and 23 Gar: 
2. 1. 9. 

FR a parliament may have ſeveral ſeſſions. Hul. 61. | 

Yet each ſeſſion, for ſeveral purpoſes, ſhall be a ſeveral parli 
ment in law, 4 [ff. 27. | 
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(R) Ack of Parliament. 
(R. 1.) Relates to the Beginning of the Seſſion. 


VERY act of parliament relates to the firſt day of the ſeſ- 
E ſion, if it be not otherwiſe provided by the act itſelf. 4 fl. 25. 


0. N. Pl. Com. 79. b. H. Parl. 35 
And therefore, if an act takes away the benefit of clergy for an 


te offence, the felon ſhall not have his clergy for an offence, commit- 
85 ted after the firſt day of the ſeſſion, tho' committed before the royal 
ſe Alent given. 1 And, 295» 

ty 

d: 


(R. 2.) How long it ſhall have Continuance. 


If an act be to have continuance for three years, and from thence L 
N. to the end of the next ſeſſion of pariiament, it ſhall continue to the 
end of a ſeſſion which begins after the three years, tho? a ſeſſion 
within three years continues ſeveral months or years after the three 
fears. 1 Vent. 22. 


n 


2 (R. 3.) What ſhall be an Act of Parliament. | | 


te Every act of parliament ought to be enacted by the aſſent of the 7 — 
king, lords, and commons. 8 Cz. 20. b. The Prince's Caſe. 4 Inſt. * 
{2 25. Pl. Com. 79. a. Ha. Parl. 31. | 
ul. And therefore, if it appears to be paſſed without. the aſſent of 
the commons, it ſhall be void. Mo. 824. 
Or, without the aſſent of the lords, or, of the king. Pl. Cm. 79. 


yal . Ho, Parl. 32. Vide ante, (G. 10.) > 
90, if it be by the aſſent of the king, the lords ſpiritual only, 
nt and the commons, it is but an ordinance, and no act of parlia- 


wt ment. 4 %. 25. 
Or, by the king, the lords temporal, and commons. Mid. 
til hut it is not neceſſary, that any of the lords ſpiritual aflent, if 
fiere be a majority of the lords aſſembled in parliament. Seid. 
J wal. 2p. 15 28. 


ras do, if all the ſpiritual lords aſſent conditionally: for the condi- 
jer on is void. 4 Inſt. 35. 

ras Or, if the ſpiritual lords are abſent. 3 Rub. 1344. 

ar. 90 it is not material that the aſſent of the king, lords and com- 


nons be particularly expreſſed: for, per aſſenſuum parliamenti, com- 
prehends tlie aſſent of all. Fon. 104. 
50, if by the roll it appears, that the bill was ſent to tlie 
ods, by the commons, with a proviſo annexed, and no pro- 
— in extant upon the record, yet it ſhall be a good ſtatute 
9. 110. 
And if the journal of parliament be variant from the record, it 
$023 not prejudice: for that is no record. Hob. 110, 111. 
80 
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So it is not material in what form it is expreſſed: ſor; 
may be in the form of a charter. CG, L. 98. 8 Co. 1g, ty, 
The Prince's Caſes 
50 Or, by way of a grant by the king in parliament, (;, 

98. 

And therefore, if the king grants per conſilium fidelium ſulliy, 
rum, and it has always had the reputation of an act of parliamen, 
it is ſufficient. 8 Co. 20. a, The Prince's Caſe. Jon. 103. 

So, if the act be penned, de concilio prælatorum, comitum, bars. 
num et aliorum de reguo naſiro ſtatuimus, &c. (Vide 8 G. 20. a, Ty 
Prince's Caſe.) 

So, if it be certified as an act of parliament by the chancellor 


when ul tiel record is pleaded, and a tertiorar! goes to him to cer. 
_ tify; tho' the royal aſſent be not expreſſed. 3 Ke. 587. 


General acts are always inrolled by the cler, of the parliamen, 


and delivered to the chancery; which inrolment in chancery males 


the original record. R. Hob. 109. Vide ante, (G. 22.) 

But private acts are not inrolled without ſpecial ſuit; but the 
original bill, with the aſſent of the lords and commons and royal a. 
ſent indorſed, and filed, and labelled with the other bills to which 
the great ſeal is annexed, which remain with the clerk of patlia 
ment, is the original record. Hob. log. 


(R. 4.) What not. 


But acts which paſſed in parliament before time of memory, 
(which by the /. I. 1. 38. is limited to the coronation of R. 1, 
who began his reign 6 July, and was crowned 3 Sept. 1189) 
are not pleadable as ſtatutes, or acts of parliament. H,. C. I. 

4, Ce. 

. And therefore, all ſtatutes before the conqueſt, or in the 
times of JW. 1. W. 2. H. 1. Steph. H. 2. are incorporated and 
part of the common law: but, if they ſhould be found in records 
or hiſtories, they ought not to be reputed as acts of parliament, 


Hi. C. L. 3. 


So acts which upon the roll, or record, appear to be paſſe, 
without the aſſent of the lords, or of the commons, are not ſtatutes 
Hab. 111. ; 


(R. 5.) How it ſhall be determined, whether it be a 
| Statute or not. 


The judges ought to take notice of a general law; and therefore, 


ouglit to determine whether it be a ſtatute, or not. G. L. 98.0. 
Hift. C. L. 16. 1 Leu. 296. Dy. 93. 


And therefore, a man cannot plead to it, nul tiel record. 805 


28. a. The Prince's Caſe. 


So it ſhall not be proved by a journal, Hab. 110. 0 


«a 


IA 
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Or alledged, that the aſſent of the commons was conditional, 
mm a if no journal, or record of it, be now extant; the 
judges, by antient pleas, common allowance, &c. may determine, 
whether it be a ſtatute, or not. Hit. C. L. 16. 20. 

To a private act, if it be not produced in an exemplification un- 
der ſeal, the party may plead, nul tiel record. Hiſt. C. L. 16. 8 G. 
28. b. The Prince's Caſe. 

Vide ante, (G. 22.—R. 3.) 


(R. 6.) What ſhall be a General Act. 


All acts which concern the king, who is the head of the com- 
mon wealth, are general laws, of which the judges will take no- 
tice, without pleading. R. 8 G. 28. a. The Prince's Caſe. R. 4 G. 
13. 77» Qs 

59 if they concern the queen: for ſhe is the king's wife. 8 G. 
28. l. The Prince's Caſe. 

Or, the prince: for he is the eldeſt ſon of the king, and the heir 
apparent to the crown. R. 8 G. 28. b. The Prince's Caſe. 

And therefore, the f. 2 R. 2. 5. de ſcundulis magnatum, is a ge- 
neral law; for it touches the prelates, nobles, and great officers, 
whoare of the king's council, R. 4 Co. 13. 

do, the ff. 35 H. 8. which concerns the capacity of the queen. 
8 Co. 28. b. The Prince's Caſe. R. Pl. Com. 231. a. 

So, the ff. 11 Ad. 3. which makes the prince duke of Gruwall. 
8 Co. 28. b. The Prince's Caſe. 

$0 a ſtatute, which concerns the whole ſpiritualty, will be a 
general law: as, the ff. 21 H. 8. 13. R. 4 G. 756. a. 1 
Breu. 208. : 

80, the ff. 13 El. 19, and 18 El. 11. 4 Co. 76. a. 1 20. 5. 
1 Brawnl, 208. 

So a ſtatute, which concerns all officers in general: as, the ff. 
V. I. 26. that no ſheriff, or other miniſter, take reward, Sc. 
40. 76. a. 

90, a ſtatute, which concerns trade in general. 4 Cz. 76. 5. 

do the f, 1 Fac. 22. which relates to ſhoemakers, c. is a gene · 
nl law. R. Lut. 1410. | 

So, the J. 2 Ph. & M. 11. which relates to woollen weavers, 
E, for the penalties are given to the king. Sin. 429. 

9, a ſtatute, which concerns all the lords generally: as, the ft. 
Marl. 3. 4 Co. 76. b. 

do, if it concerns all perſons generally, tho' it be but a ſpecial or 
particular thing: as, a ſtatute which concerns appeals or aſliſes, or 
other particular action. Ibid. 

Elegit, attaint, Sc. Ibid, 

The /. Mert. 6. and 4 H. 7. 17 concerning wards, Bid. 


The /. IF. 2. + de malefaftoribus in parcis; and charta de fargſta. Li W. 


605. 138, b, 
The . 22 Ed. 4. 7. and 35 H. 8. 17. of woods in foreſts, cha- 
les Irs R, 8 G. 138. 5. 
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(R. 7.) What ſhall be a Private Act. 
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But a ſtatute, which concerns only a particular ſpecies or ti 
or perſon, will be a private act, of which the judges will ny 
take notice, without pleading it: as, the /. 18 El. 6, touch. 
ing the colleges only in the univerſities. Elan and Winckypy, 
4 G. 76. a. Ty 

So, the /. 1 El. 19. which relates to biſhops only. 4 G. 56,,, 
KR. 5 G. 2. a. 13 Ed. 4. 8. ö. 

So, the ff. 23 H. 6. 10. which relates to ſheriffs only. 4 00.1 
5. Cont. per 2 Ch. J. 1 Lev. 86. Semb, cont. per Hale, 2 Lev, 10g 
Acc. per Mont. Pl. Com. 65. Dy. 119. 

2 *It is now decided that this ſtatute is a public act, and therefor 
the court will take notice of it, though it be not pleaded, And i 
it appear in a declaration, by the aſſignee of the ſheriff, on ſuc 
bond, that the bond is void, by the proviſions of the ſtatute, th 
court, on motion, will arreſt the judgement, after verdict again 
the defendant, on a plea of on eff fatum. 2 Term Rep. 569,* 

So, a ſtatute, which relates to licences by ſing H. 6. to corps 
rations. R. 13 Ed. 4.8. 6. DE, 

So, the f. 1 WW. & M. 18. for toleration of diſſenters, R.! 
Sal. 168. 

So a ſtatute, which relates to a particular place or town, will: 
a private law, tho? it concerns all perſons: as, if it relates to ſuch; 
manor, town, c. 4 Go. 76. be Shin. 350. 

Or, to divers particular towns, 4 Co. 76. b. 

Or, to one, or divers particular counties. Bid. 

So, in a general act there may be a private clauſe: as, inthe}, 
3 Fac. 5. the clauſe, which gives the benefices of recuſants in fu 
particular counties to the univerſity, is a private law, R. 10G 

7. b. 

: The judges will not take notice of a private act, unleſs i k 

pleaded. ; 

Tho” it makes void all proceedings to the contrary, in ſuch 

place. R. Skin. 350. 407. 


(R. 8.) When the King ſhall be bound -by an AQ « 


Parliament. 


If an act ſpeaks of the king indefinite, being named in his pc ; 
tic capacity, it extends to all his fucceſſors. R. 12 Co. 110. 
6 Co. 27. a. | 

So, to a queen, if the crown deſcends to a female. 12 Cs. 11% / 


But, generally, the king ſhall nor be reſtrained of a liberty 
or a right which he had before, by the general words of an at d 
parliament, if the king be not named in the act. PI. Cem. 24% : 
Yet, if a ſtatute be intended to give a remedy againſt a W ons, i 
the king, tho' not named, ſhall be bound by it: as, by the 1.32 . 
8. 28. to prevent a diſcontinuance by the huſband of the lan a 
his wife during coverture, R. 2 If. 681. 8 ] 


2 
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Go, in all ſtatutes made againſt wrong to preyent fraud, or the 
decay of religion, the king is bound. R. 5 Co. 14. 5. 

And therefore, the king ſhall be bound by the ff. V. . 2. 1. de 
dens. 5 Co. 14. b, a R , . 

So, by the A. WW. 2. 5. againſt tortious uſurpations. Id. 

So the king, though not named, is bound by acts for the ad- 
rancement of religion, or of learning, or providing for the poor ; 
25 the act 10 Cay. for uniting livings in Ireland. Rex v. Archbiſhop 
Armagh, P. 8 C. Str. 5 16. 


(R. 9.) Repeal of a Statute ; What ſhall be. 


An act of parliament may be repealed by the expreſs words of a 


ſubſequent ſtatute, or by implication, 

So, if a ſubſequent ſtatute contrary to a former, has negative 
words, it ſhall be a repeal of the former. 

So, if a ſubſequent ſtatute enacts a thing inconſiſtent with a for- 
mer: as, the //. 1 K 2 Ph. & . ft. 2. 2. which ſays, all eccleſraſ- 
tical juriſdlictian of biſhops, & c. Hall be in the ſame gſtate as to preceſs, 
Oe. as it ab temp. H. 8, repeals the ff. 1 Ed. 6. 2. which ſays, 
preceſs ſball be in the king's name, Cc. R. 12 C. 8. 

Soif the ff. 1 Ed. 6. 2. be repealed by the ff. 1 & 2 Ph. A. 
. 2. 2. and this is repealed by the „. 1 El. 1. as to all particulars 
not expreſſed afterwards, and the „. 1 El. revives expreſsly the //. 
2; H. 8. 20. which is contrary to the /. 1 Ed. 6. 2. the A. 1 Ed. 
6, 2. continues repealed. R. 12 Co. 8. 

So, if a ſubſequent act be contrary to a former in matter, it 
{hall be a repeal of the former, tho' the words are affirmative : 
as, the „. 1 & 2 Ph. & MM. 10. that all trials for treaſon, c. 
ſhall be according to the commen law, is a repeal of the ht. 33 H. 8. 
23. that any examined before the king's counſel,” who confeſſes treaſon, 
Ec. ſball be tried in the county where the king pleaſes. R. 11 G. 
63. a. 

1 he ff, 1 Ed. 6. 14. which takes away chantrics. is a re- 
peal of the f, V. 2. 41. which gives a cefſevit di cantar: 11 Ca, 
63. a. 

hut a later ſtatute, general and affirmative, does not abrogate a 
former which is particular: as, the %. 5 EI. 4. that none -uſe a trade 
without being apprentice, does not take away 4 & 5 Ph. & M. 55 
that no ꝛweaver uſe, Sc. R. 6 Co. 19. b, 

do a ſubſequent act, which may be reconciled with a former, 
ihall not be a repeal of it. R. 11 C. 63, 64. 

As, the ff. 16 R. 2. 5. that a perſon attainted in a premunire, ſhall 
forfeit all lands, does not repeal the /. de denis, as to lands in tail 
againſt the iſſue in tail. 11 Co. 63. b. 

Tho! there are negative words: as, the f. 1 U 2 Ph: & I. fo. 
that all trials fhall be according to the courſe of rhe common law, and 
ant otherwiſe, does not take away 35 H. 8. 2. for trial of treaſon 
beyond ſea. R. 11 G. 63. a. 

So an act, which repeals a ſtatute by which another was 


repealed, will be a revivor of the ſtatute which was repealed, 
R. 12 Go, 7. | 
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So, tho' the words are, that no flatute not expreſsly menting; 
ſpall be revived, if thereby another ſtatute is revived which 
mentions it to be in force: as, the ff. 21 H. 8. 13. of pluralitieg 
being mentioned to be in force by the /. 25 H. 8. 21. which waz 
revived by the /i. 1 El. 1.; tho' it ſays that no ſtatute repealed h 
the 1 & 2 Ph, & MM. .. 2. 2. hall be in force, if it be not ſpec. 
ally revived. 

Yet if a ſtatute be repealed by ſeveral acts, a repeal of one act, 
and not of all, does not revive the firſt ſtatute, R. 12 C. 8, 


(R. 10.) How a Statute ſhall be expounded, 


*Where the words of a ſtatute are doubtful, general uſage my 
be called in to explain them, but where they are clear, the uſage 
of a particular place cannot controul them. 1 Term Rep, 726.0 


. 10.) = Every ſtatute ought to be conſtrued according to the intent df 

* oh IF t: and therefore, if a corporation be miſnamed, it 

the intent, e parnament: an- ) P Named, 1 

Vide Pars, it appears that it was intended, it is ſufficient. R. 10 G. 57.6, 

1. The ſtatute of limitations does not begin to run againſt a ſc 
reigner, until he come into this realm. 3 Wil. 145. 

Where the /. 18 Ed. 1. 1. quia emptores terrarum ſays, every 
one ſhall hold of the lord paramount jecundum quantitatem terre; 
this ſhall be conſtrued according to the value: for fo was the it- 
intent. Pl. Com. 10. 57. b. 

Thoc' it be a penal ſtatute.» PI. Com. 10. Hard. 208. 

For every {tatute ought to be expounded, not according to 
the letter, but according to the intent. 2 Rel. 318. Pl, Cm. 
353.363. 

[If the enacting words can take in the miſchicf, they ſhall te 
extended for that purpoſe, though the preamble docs not warrant 
it. Baſſet v. Baſſet, Al. 1744. 3 Attyns 203.] 

[In an incloſing act, if the lands to be incloſed are to be fub- 
ject to the ſame charges and incumbrances as the owner's former 
lands were, it means incumbrances on the eſtate, (as dower, Sc 
and not the being ſubject to the repair of a church. Aoncyfter v. 
Watſon, P. 3 G. 3. 3 B. M. 1375-] 

['Che ff. 22 C. 2. c. 11. which enacts that a certain toll ſhall be 
paid for wharfage and cranage of goods brought unto, ſhippel 
off, loaden or unloaden at Brool's wharf, does not extend to ſuch 
goods as are not landed there, but put on board lighters, while 
the veſſel is moored and faſtened to the wharf, Stephen v. (4/ 
T. 3G. 3. 3 B. M. 1408.] *1 Bl. Rep. 413. 423. 


(K. 17.) The preamble is a good means for collecting the intent. 
——— 50 the ground and cauſe. of the making of a ſtatute explains 


(R. 12.) So a ſtatute ought to be conſtrued according to the reaſon and 
By the rules rule of the common law. Pl, Com. 16. . * Though it bs 


ot the com-- private act. 3 Wilf. 496.6“ The 
| | 


mon law, 
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The ft. Marlb, 25. provides, that the vill be not amerced by 


the juſtices in eyre, if a ſuſſicient jury appears; which was con- 
{rmable to the common law, by which jurors who make default, 
tho' twenty-four are ſummoned, ſhould not be amerced if twelve 
appear. 2 It. 148. 1 

Aſter the „. of Waft. Gloc. 5. which gives waſt againſt tenant 
by curteſy, or dower, againſt whom it lay by the common law, 
hall not be brought againſt their aſſignee, tho' he be within 
the words of the ſtatute; becauſe it does not lie againit their 


aſſignee by the common law. 2 1/7, 301. ; 


do the judges expound a caſe within the miſchief and cauſe of (R. 13.) 


an act, to be within the ſtatute, by equity, tho? it be not within 
the words. Co. L. 24. bo Hard. 208. Vide paſt, (R. 15.) 

As, if a ſtatute be remedial, it ſhall be extended by equity to 
other caſes within the ſame miſchief. 


And therefore, where the f. 11arls. 6. provides, that a feoff- conveyance. 


ment to the heir, to defraud the lord of ward, c. be void, it 
extzndz to a grant, fine, recovery, leaſe and relcafe, conſirma- 
ton. or other conveyance. 2 t. 110. 

Where the . I. 2. 1. prohibits, gud illi quibus tenementum 


fait datum nan haveant poteſlatem alieuaudi, the heirs of the donees, 


by equity, are under the fame prohibition. PI. Om. 13. 6. 
do, the %. 3 & 4 Ann. c. 9. relative to promiſſory notes, muſt 
hare a ſiberal conſtruction, it being made for the benefit of trade 
and commerce. 3 N,. 3, 4. | 

(Va the expiration of ſeveral inſolvent debtors' acts, and the 
rival of them, the court held equitably, “that the priſoners 
„heul have another term after the then firſt term allowed 
* riem to lodge their petitions. JI i{liams v. Rougheedge, H. 
32 C. 2. 2 B. MH. 747.) 

(Sat, 2 G. 2. c. 22. continued by 29 G. 2. c. 28. expired 
i Fane 1759, Stat. 32 C. 2. c. 28. commenced 15 Fune 
17593 lothere was a chaſm of fourteen days. The court declared, 
tier would conſtrue cquitably, and that T rinty term 1759, ought 
tbe eonũdered as the term in which ſuch priſoners (as had been 
precluded by the expiration of the former act from compleating 
their diſcharge under it) were charged in execution, and therefore 
bey had Mebaelmas term for the firſt term next after their 
bang charged in execution. Infotvent Deòtara“ caſe, MH. 33 G. 2. 
2 Þ. M. 901.) 

but a prohibition by an inferior convcyance, does not extend 
tO luperior way: as, the /. 31 II. 9. 13. which exempts from 
the, lands, Wc. which by ſurrender, difÞ!ution, forfeaure, c. or 
her means, come la the king, does not extend lands, Cc. which 
come to the king by a ſublequent act of parliament. 2 C. 46. b, 


So, if a ſtatute makes the ſecurities given by the ſureties of the (R. 14 
mers of the exciſe, to be exempted out of the 22 of oblivion, To other 
Vol. . 5 1 fortieri pertons. 
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4 fortieri the ſecuuitics of the framers themſelves ſhall be Exempted, 
R. Hard. 424. 

The f. Marlb. 6. which gives remedy to the lord for his wai 
againſt a feoflce by colluhon, extends to the heir, or feoſſee of th 
feoffee, and all thoſe who have a conveyance from the lord h 
fine, or otherwiſe, by colluſion, 2 l. 112. | 

But if a {tatuie begins with inferior perſons, the general wat 
do not extend to ſuperior perſons : as, the /. . 2. 41. / alla 

priores, euſlodes heſpitalium, et aliarum domorum veligicſarum, dg 
not extend to a biſhop. Dy. 109. b. (Vide 2 If. 457.) Va 
poſt, (R. 26.) 

So the ff. 13 El. 10. which reſtrains leaſes by colleges, dem 
and chapters, parſons, vicars, and others having ſpiritual prong 
tions, does not include biſhops. 2 Co. 46. b. 


(R. 18.) So, in all caſes within the ſame miſchief, the caſe hall h 
To all caſes conſtrued within the intent, tho? it be not within the letter of i 
within the ſtatute. Vide ante, (R. 13.) 
chief. As, the ft. Marll. 29. which gives remedy to the ſucceſſor d 

bona eccliſiæ repetenda, extends to treſpaſs for cutting down tree, 


2 Lit. 15 2. 


(R. 16.) So a caſe, out of the miſchief intended to be remetlied by 
my 8 ſtatute, ſhall be conſtrued to be out of the purview, tho it it 
miſchief, Within the words of the ſtatute. 2 f. 386. 


ſhall be out 
of the purview, tho* withia the letter of the Ratute. 


All ſtatutes in pari materid, are to be conſtrued as one law, 
Doug. 30.* 


(R. 77.) Therefore a ſtatute ſhall be extended to caſes provided by a ſubſe 
So a ange quent ſtatute : as, if extendors value goods too high upon the þ 
provif on Jon Burnet, 13 Ed. 1. they ſhall take them at the fame price 
_— by 2 as was provided by the ,. de Merc. 11 Ed. i. Hard. 211. 
en The f. M.Ch 9 H hich £ barones ds quit 
Ds. M. Ch. g H. 3. g. which ſays, omnes bars q 
que portubas habennt emnes libertat” et conſuetudines ſuas, ſhall 
reſtrained to ſuch ſiberties as are not taken away by ande 
branch of the ſame ſtatute; and therefore they ſhall not hold 
placita corene. 2 Inft. 31. 
A ſtatute made in athrmance of the common law extends t! 
all future times. 2 1:/t. 236. 


(R. 18.) 8o, for neceſſity, that there be not a failure of juſtice, a fl. 
— tute thall be expounded contrary to the words: as, the J. A. 
be expound. CFH. 9 H. 3. 12. which ſays, gued affiſz non capiant' niſ in ſut 
ed contrary comitatibus ; but an aſſiſe of a commote in the marches of Va 
e the letter. hall be taken in the county of Glzce/ter, tho! it lies out of the 

county: for te lord of the marches ſhall not be a judge in li 
own calc. 2 Iii. 25. | 


2 80 


PARLIAMENT. 259 


80, the ff. of Mert. 3. which gives a rediſeiſin, to be tried by 
the firſt jurors; it ſhall be tried by others, where there was no 


firſt jury. 2 12ſt. 84. 


10 The ft. of Marlb, 4. which ſays, nullus ducet diſtrich extra cont, 

F does not extend to a caſe, where the manor is in another county. 
Inst. 106. | 

rord ; 2 fb. of Marlb. 22. ſays, nullus jurare faciat tenentes ſus con- 

Bate wa waluntates, but they may be ſworn to preſent articles of a court 


dor baron. 2 /. 142. 


80 a ſtatute for ſuppreſſion of wrong, or for publick good, (R. we 


eng hall be taken by equity, tho” it be penal againſt the offenders. Tho" the 
UINGe Pl, Cm, 82. a. 17. b. — 


As the ,t. of Glec. 5. which gives treble damages, &c. in waſte fome re. 
aint tenant for years, extends by equity to a tenant for half an ſpec. 
ll be year. Pl. Com. 178. ; : 
ue The f. V. 2. 11. which gives debt againſt a gaoler for an 
eſcape of one committed for arrearages of an account, extends 
san eſcape of any committed in execution for debt. PI. Com. 
178. a. 35. 6. 
85 fa 7 Glee. 5. which gives remedy for waſte againſt a 
leſſee, extends to a deviſee for life, or years. Pl. Cm. 10. a. 
The /. 1 Ed. 2. de frangentibus priſonam, ſays, that a felon wwhs 
brats priſon ſhall be guilty of felony : but it ſhall not be ſo, if the 
riſon was on fire, PI. Com. 13. b. 


But a penal ſtatute, generally, ſhall not be taken by equity: (R. 40. 
and therefore, the ſtatute againſt maintenance ſhall not be con- But, gene- 


ly, ſtrued by equity. R. Pl. Com. 86. ö. — — 
Nor a ſtatute, which gives a penalty in an attaint. Pl. not be token 

| jm. $6. ö. by equity. 

udſe The ff. de malefaForibus in parcis does not extend to thoſe in 

he / foreſts, P/. Com. 124. a. 

1 do the general words of a penal ſtatute ſhall be reſtrained, for 

| e benefit of him againſt whom the penalty is inflicted. 

qui As, the /. W. 2. 11. that the body of an accountant fhall be com- 

ll be ite, by the auditors te gael, without ſaying, at what time; but 

= e cannot be committed by them, if it be not immediately upon 


be account. Pl. Com 17. b. | 

do, where the ff. 19 G. 2. c. 34. /. 2. directs that the ſheriff 
hould proclaim the order in council againſt offenders under that 
h in two market towns near the place where ſuch offence was 
omitted; the word near ſhall be taken to mean a reaſonable 
cinity, though not equivalent to next. 1 JF. 164. 1 Bl. 


, 20.0 


ji lf a ſtatute for any offence gives a forſeiture of body and goods, 

f (hall be reſtrained to the liberty of his body, and is not taken 
* be capital. R. Hob. 270. 

' 


The H. F Ghe. 1. fays, damages ſhall be recovered in mortd anceſſer 
in offiſe; but they thall not be recovered againſt an occupier 
"© 1 Not tenant to the writ, tho' they thall be recovered 
S 2 aguinſt 
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againſt him in an aſſiſe, when the diſſeiſor is inſuf; 
2 Inſt. 287% 

[The fatute 7 G. ff. 2. J. 8. enacts, that all eontract ( 
South-Sea ſtock, or an abſtract ſigned by the party ſhall be; 
giſtered, or in default to be void; and all ſuch entries {hal RY 
preſs the name of the perſon for whoſe uſe ſuch contrad v 
made, Plaintiff and defendant made a contract, and plaintif x. 
giſtered the contract verbatim, and under it, this is for my pro 
per uſe and benefit, and figned it with his own name; it wasn. 


ſolved to be well, W|Wilkinſon v. Myer, P. 10 CG. 2 Lt, Roy, 


cien; 


1350. Str. 585.0 ir 
| 4 
(R. 21.) So a ſtatute, made for the benefit of the king, ſhall be cen 
oY 5 ſtrued moſt beneficially for him: as, the . 17 Ed. 2. d. Pr ab 
taken bene. Regis, which ſays, that the king ſhall have the ward of his lem a | 
ficially for . ſeiſed in fee, extends to his tenant ſeiſed in tail. PI. Com, Il. 
the king. | * 
(R. 22.) If a ſtatute ſays, that a thing for the publick benefit mar þ We 
hes wg done, it ſhall be conſtrued that it muſt be done: as, the 
E e 23 H. 6. 10. ſays, the ſheriff, Sc. may bail, he ſhall be boundy ret 
licatory. bail. (ide Sal. 60g.) Vide Bail, (F. 10.) the 
So where the /. 14 Car. 2. 12. ſays, churchaardens and mr 
ſeers, &c. may make rates 1 reimbuiſe the conſtable; an indicman t 
lies againſt them, if they refuſe it. R. Sal. 609. m0 
wr 
(R 23.) So aſhrmative words in an act of parliament do not take an [1 
Affirmative the common laws Pl. Cem. 112. b. 5 
—— N And therefore, where by the /f. 1 El. 2. a miniſter, who dhe Al 
the common not read the common prayer, ſ all loſe the profits of his hencie a 4 
* for the firſt oftence, and being convicted, c. for a ſccond oſtercs doc 
ſhall be deprived; yet he might be deprived by the kigh commi bon 
fon erected by the power of the common law for the ſirſt ofenc 4 
without a conviction, c. or the methods directed by the ſtaut d 
R. 5 C2. 5 b. De Jur. Eccl. , ure 
50 general words do not take away a particular privilege, ot 
benefit: as, the /. V. 2. 18. which gives an git does wt a 
take away the privilege an infant has, that he hail not be fu A 
during his nonage, if an elegit be againſt the heir of a conul, * 
being an infant. 2 1. 395. - 
(R. 24.) So, where Sorihrvark choſe ſcavengers by cuſtom, tle j A 
Nera for- 14 Car. 2. 2. Which ſays, conflable and churchewordens, &c | " 
n Baſfer-aueet, and choſe, does not take away a cuſiom 0 cam 
chooſe at the leet. Dub. 2 Ad. 41. ; | 
"uh 
K 25.) So the fl. 23 El. 1. which gives 201, per month againk 2 K va 
Nor tor cufant, does not take away the penalty of 124. for every Ka p 
aner given by „. 1 El. 2. 11 CG. 63. l. . 
The bare recital in a ſubſequent ſtatute is not ſufſicient t 6 5 
peal the poſitive proviſions of a former one, 2 T A. 36 1 
; : —/ 
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But where affirmative words in ſenſe contain a ncgative 
a; where a new ordinance is made, which directs the form { 
* of the proceeding, it ſhall be otherwiſe, Pl. Com. 113. 
0 


A ſtatute, which begins with a prohibition to inferior perſons, 5 a 26.) 
A . orgs 
bes not extend to perſons of a ſuperior degree: as, where by hich begia 
wo ft, . 1. 3» fines or amerciaments ſhall nat be levied for with inte- 


er by ſheriff ar ethers, it does not extend to B. R. 2 Ii. doi perfony 


J do not in- 
165, 166. 3 clude ſupe- 

do, where an act of oblivion excepts accounts by feriffs, bai- von. 
fr, or ether effcers 3 accounts by ſuperior officers, as cofferer, K. r. 0 
Et are not excepted. R. Hard, 442. | 

80 the „l. Mall. 29. which gives treſpaſs to the ſucceffor of an 
bot, prior, or other prelate of the church, does not extend to 
4 biſhop. 2 Ii. 15 1. 

But where a ſtatute begins with inferior courts, and concludes, 
©) jn aliis curiis, this extends to ſuperior courts z otherwite the | 
words, vel in aliis curiis, are void. 2 Lift. 137. | 

As, the „. Marlb. 19. quad in comitatu, hundreds, curia baren', | 
l aliis enriis the tenant full not be favorn t9 his effoign, extends to 


the courts of Weftminſler. tbid. 


So where the words of an act of parliament are againſt com- (R. 27.) 
mon right and reaſon, repugnant, or impoſſible to be per- —_—_— 
formed, they ſhall be controuled by the common law. 8 C. trolled by 
118, a. Bonham. the commun 

And therefore, where by the ff. I. 2. 21. a writ of cefavit is _ 
giren heredi petent: ſuper hered” petent, Se. the heir thall not have 
a ceſſcvit for a ceſſer in the time of his anceſtor, and the rent | 
does not belong to him, and it would be againſt right, and rea- | 
for, that he ſhall have an action in ſuch caſe. 8 Co. 118. 4. 

2 Infll, 102, 

do the /?, of Carlifle, 35 Ed. 1. that in the orders of the C, 
reins and Augigſtines, the common ſeal ſhalt be in the cuſtody 
of the prior and four of the moſt diſcreet of the houſe, and that f 
a deed ſealed when the ſeal is not in ſuch cuſtody, ſhall be void, J 
Is impoſſible and impertinent, and therefore it ſhall be void: for 
vhen the abbot uſes the ſeal for ſealing a deed, it cannot be in 
ticir cuſtody, and it would be unreaſonable that a deed ſhould be 
noded by a bare ſurmiſe. 8 Cz. 118. 4. 

do a ſaving in the . 1 Vd. 6. of chantries, &c. given to the 
ling, to the donor, of all ſervices, is void: for, by law, the king 
cannot hold of any. 8 Co. 118. b. | | 
Ian act of parliament gives to the 1-4 of a manor, the conu- 
lance of all pleas within his manor, he thall not have conuſance 


Wire he himſelf is party. tid. ; 

: 
| Put lach expoſition of a ſtatute ought to be ſavourcd, as hin- (R. 28 | 
eld tie ſtatute from being eluded. 2 N. 127. The cxpofi- | 


File me 8 g 2 , , 1 tron th 1 de 
IIA. 20 » * £4 \* 1 -. ” 7 , F * 280 . * a 4 
re concerning Parliament, in Antent Demeſre, (F. 2. © 


>|. -R.)—Dignity, (C. 5. —Trauclliſes, (F. 3.) —relaud, (C.) the ttatute 
ade, (3 B. 6.) —Sctland, (D. 4.)=Wear, (B. 6, 7.) — 
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Parol Agreement. 
Fide Chancery, (2 C. 3.)—Parcener, (C. 5. 8.) 


g Parol demurring. 
Vide Enfant, (D. 1, 2.) 


PAR OLS. 


* (A) How expounded. 
(A. 1.) Obſolete Words. 


ORD s in antient grants ſhall be expounded accordirs 
to the uſage, and conſtruction, at the time of the Gal. 
As, by the word /oke, the grantee may claim the ſuit of hi 
tenants. Bro. Duo Warranto 2, Kel. 145. a. 2 Rol. 245. 
By the word /ake, conuſance of pleas of his tenants. Br, 
Duo M. 2. Or, amerciaments of his tenants, Kel, 145. 
By the word murder, amerciaments of murderers, B. 9u 
IW. 2. 
By the word 72/!, the tallage of his villeins. Bro. Jus. V. 2 
{Vide Rel. 145. a.) 
By the word them, the iſſues of his villeins. Ke, 14; 
2 Rol. 245. J. 51. | 
By a grant of infangthief, &c. the trial of felons taken within 
his precinct. Vide Blo. Nom. in Verbs. ) 
A grant of outfangthief imports the trial of thoſe of his ſee taken 
for fclony in another precinct. id. 


(A. 2.) Terms of Art. 


So words uſed as terms of arts ought to be obſcrved, Pi 
Garranty, (A.) —Indictment, (G. 1, &c.) 


(A. 3.) Ambiguous Words, 


hs So ambiguous words ſhall be expounded as near to the intent 

Ougut te be of the parties as may be: as, if an obligation be for payment d 

taken a5 100. at the 1oth Jan. on three months abarning; it ſhall be paid 

peer he afterwards upon three months notice, tho” it was not required a 
inteut ot the the roth Fan. Semb. Ray. 61 Vide pot, (A. 18.) 

the parties Where tenant for life, with a power to leaſe in pa and 

not in rever/ion, granted a leaſe to his only daughter, for 21 

years * from the day of the date,” it was held that the partes 

underſtood, and uſed the word © from” in that ſenſe which woul 

make 


PAROLS 


make their deed eſſectual, and that therefore, this was a leaſe in 
eon. Coro. 717+ 725+* 

Iba leaſe be to A. for life, rendring rent at Michaelmas, and 
aſter his death, to his executor till Mehaelmas; the executor ſhall 
have it for the whole day of Michaelmasz otherwile, no rent 
would be due. Per Coke, 3 Lev. 211. 

If a covenant be to make an aflurance of divers lands, Ec. it 
\1all be conſtrued of the whole, or of part, according to the in- 
tent. R. 1 And. 57. 

If a term be deviſed to A. and if ſhe dies before ſhe accompli/h 
bor ecors of Lauri 70, B.; if A. dies after 18, and before 21, 
B. ihall havent: lor, /arufid age, ſhall be underſtood the age of 
11 years, <xcept where it is ſpoken of a ward in ſocage. R. 
1 Ch, K. og. 

it an obligation be to pay at Lach- day, it ſhall be at the next 
which follows. R. 3 Leo. 7. 


f the mayor is to be ſworn before the major part of the free. 


burgefſes, and it is found he was elected by the majority, and 
ſworn in preſentia quanmplurimorum liberum burgenſium, it is not 
good; for guamplirini only ſignifies a good many. Caftel v. 
Carter, T. 11 G. 2. Str. 1097. Andr. 119. 241. ] 

a man ſettles money (on failure of heirs-male of A.) to be 
equilly divided between B. C. D. and E. or the reſreFive iſſues of 
thir badies, in caſe they or any of them are dead at the failure of 
A's ilue, ſhare and ſhare alike, 4:z. to each of them, or their 
rhefive children, one fourth, provided if any are dead without 
iſue at the failure of A.'s iſſue, then to be equally divided among 
the ſurvivors or their ec children, in caſe any of them alto 
ſhall be dead leaving iſſur of their bodies; the word children {hall 
be extended to mean iflue; and if B. dies without iſſue, and C. 
kwes children alive, D. children and great-grand-children, and 
E. only grand-children, the deſcendants of each thall have a third, 
which ſhall be divided among them per capita. Mtb v. Black- 
man, H. 1748. 1 Vezey 196. ] 

[If A. demiſes to B. for ninety-nine years, if ſhe ſo long live, 
and after her death, if ſhe dies within the ſaid erm, or other de- 
termination of ſaid ferm, the remainder thereof to her fon C for 
the reſidue of the ſaid term, with penalty if B. or C. grind at an- 
other mill, heriot to be paid on the death of B. or C.; covenant 
flat bzth ſhall repair, and A. covenants that both thall enjoy; the 


word term ſhall be underſtood to mean the time, (and ſo C. ſhall 


taze it for the refidue of the nincty-nine years) and not the ate, 
whereby he would have nothing, as it would expire at B.'s death. 
Wright v Cartzoright, P. 30 G. 2. 1 B. M. 282.] 

[A turnpike- act directs the road to gd from the town of A. to 
be repaired, the ſame act deſcribes roads as from, ts, and through 
other towns; the town of A. was paved lately before the act, 
and is kept in repair by the inhabitants; the act extends not 
t the town of 4. Hammond v. Brewer, Y. 30 & 31 G. 2. 


13.41. 356. 
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(A. 4.) 


Moſt ſtrong 


againſt the 
grantor, 


P AR OLS. 


[A deviſe to the priſoners in the Manſbalſoa priſon in the 
borough of Southwark, means not the King's Bench priſon, but 
the priſon of the Palace-court, which in common parlance ;, 
called the arfhulſea priſon. King's Bench priſoners v. Maorſballa 
priſoners, T. 33 & 34 G. 2. 2B. M. 1037.] i 


80 ambiguous words ſhall be taken moſt ſtrong againſt the 
grantor, and moſt beneficial for the grantee. Pl. Cam. 10. . 
As, if a leaſe be by J. at will, rendring 67. per ann, and 4 


and for the grants Nei redditum to B. for his life; B. ſhall have 61, er 


grantee, 


F (A. 8.) 
Py a 123. 
or G. Veet. 


ann. tho the leaſe determines; for it fhall be taken for, 0 
rent. R. Cro. LI. 241. 


(A. 5.) Words abbreviated. 


If words are written with an uſual abbreviation, notice {hal 
be taken of it; as, if a wenire facias be awarded de viſu do B. i 
ſhall be underſtood for, vicinetle, which is the uſual abbreviation, 
tho' it be written without a daſh. 2 K. 246, J. 15. 


* 


(A. 6.) Synonymous. 


So words of the ſame import may be uſed promiſcuoully : a, 
quondam, for, nuper, and wice verſa. R. Pl. Com. 190. b. 

[Indenture is always underſtood to be a deed, Dadd v. A. 
Tinſan, M. 10 G. 2. B. R. H. 342. 

[Friends is ſynonymcus to relations. Goquer v. Mainwaring 


M. 1750. 2 Vezey 87.] 


(A. 7.) Words, how explained. 


The general words in the premiſſes of a deed or grant, may be 
corrected, reſtrained and explained by the habendum, or an d- 


ception, Hb. 169. De quo vide Fait, (E. 5, &c. 9, 10.) 


Or, by a condition annexed. Hb. 169. De quo vide C. 


dilicu. 

Or, by the context, or recital of the deed. Vide , (A. 16, 
19.) -H ,j,u, (D. 1.) 

Or, by ſynonymous expreſſions, or clauſes. Vide faßt, (A. 16, 
20.)— Covenant, (D. 1.) 

*Lands at C. in the tenure of A. B. deviſcd by will, comprizt 
woods and timber excepted in A. B.'s leaſe z „e /enure are 
words of additional deſcription. 1 /. Rep. 25 5.* 


50 they may be explained by a viz. or ſcilicet, which is an an. 
cillary clauſe, that expreſſes particularly what was general er 
dou::ttul. Hob. 172. | 

As, if a man g1.41t to A. and his heirs, viz, heirs of bis 4 

it all be an entail. Hb. 172. 


Put 


al 
5 
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But if it be repugnant to the precedent words, it ſhall be void 
and rejected: as, if a man grant an entire rent out of B. and . 
viz, So much out of B. and ſo much cut of M. this does not make 
creral rents. 161d, 

80, if A. covenant to pay 83 J. quarterly, viz. 20 J. at Michael- 
mas, 211. at Chriſtmas, 20l. at Lady-Day, and 21 J. at Midſum- 
mer, which do not amount to 83 J. and if the viz. be rejected, 
the time of payment does not appear; for it ſhall be underſtood at 
the uſual quarters by equal portions. R. 2 Lev. 99. 

do they cannot enlarge or diminith the precedent matter grant- 
ea: as, if a man having three acres in D. grant all his land in D. 
vis. B. acre and M. acre, the third acre alſo paſſes. Hab. 172. 

So, if he grant all his land in D. viz, B. and F. which lies out 
of D. that does not paſs. 1b:d, 

If a man grant all the wood in his manor of D. viz. in B. N. ood, 
and C. Maud, this does not reſtrain the grant in the reſidue of the 
manor. R. Hab. 170. 

7 
(A. 9.) Collective. 


So namen cellecdiamm ſhall be extended to all perſons compriſed 
within the general name; as, if a man deviſe that his heir ſhall 
have his land as long as he pays ſuch annual payments, and if his 
leir do not pay, that his executor ſhall have the land; this extends 
to all his heirs ſucceſſively. R. 2 Kol. 253. I. 25. 35. 

So, if a deviſe or limitation be to A. for life, and after his death 
to the heir of his body; tho Heir is a name of purchaſe, yet, be- 
ing coupled with the words, cf His body, it ſhall be taken as no- 
men calleFroum, and make an eſtate tail executed. R. 2 Rel. 253. 
. 40. g0. 


(A. 10.) Excluſive. 


So a releaſe of all demands, 7:1! {ich a day, viz. 24th April, ex- 
dudes the 24th April, and an obligation made the 24th of April 
is not diſcharged, R. 2 Mod. 280. 


(A. 11.) Copulative. 


So words ſhall be expounded conjunFtim, where they are with a 
copulative ; as, if A. leaſes for twenty years, if A. and B. fo long 
live; if one of them dies, the leaſe determines. R. 2 Cro. 378. 
o words in the disjunctive ſhall be taken cop: ative, where the 
intent requires it: as, if a deviſe be after the death of him and 
his wife to the iſſue living at the death of him, his wife, or the 
ſurvivor; the iſſue docs not take, tho? living at the death of the 
tellator, if it was not living at the death of the wife; and there- 
lore, r, ſhall be taken for, aud, otherwiſe the word ſerviver is 
luperlluoudo. X. 2 Ver. 389. 
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(A. 12.) DisjunQive, 


So words ſhall be conſtrued disjunctively to anſwer the intem 
of the parties : as, if a covenant be to make an affurance by 4, 
and B. & eornm vurumgue deviſed; an aſſurance, deviſed by them 
ſeverally, ought to be executed. R. 1 Aud. 55. | 

If an obligation be to pay, if a ſhip, goods, or the obligor re. 
turn ſafe ; it ſhall be conſtrued to pay, when any of them return 
fafe, which firſt happens. R. 1 Lev. 55. 

If a covenant be, that a leſſee repair a houſe during the term, 


er within three months aſter upon notice; they ſhall be conftrued 


diſtinct covenants, and the Jelor ſhall have election to ſue for not 
repairing during the term, or to give notice afterwards, and then 
fue, if he do not repair within three months. K. 2 Rel, 250, 


(A. 13.) Diſtributive. 
Nc. 

So words ſhall be expout.. 4 diftributive, reddendo fingula fings. 
lic: as, if a demiſe be to A. for ten, and of other land to B. for 
twenty years, and after the determination of the ſeveral leaſes, to 
C. He ſrall have the land demiſed to A. immediately after his 
leaſe determines, tho' the other leaſe continues. R. 5 Co. 7.4, 
Vide Ejtates, (B. 20.) 

If a deviſe be of legacies to a woman and four iſſues of her 
eldeſt ſon, upon condition, that if they do not releaſe reſpeCtively, 
when they become of full age all riglit to his eſtate, their legacies 
ſhall be void; it ſhall be difributive, that the legacy of each, who 


does not relcaſe, ſhall be void. R. 2 Fer. 478. 


(A. 14.) 
When re- 
ferred to the 
next ante. 
cedent. 


bad. R. 2 Rl. 25 2. J. 20, 


7 
(A. 14.) Relative. 


Relative words, generally, are referred to the next antecedent, 
where the intent upon the whole deed does not appear to the con- 
trary : as, if an obligation be, 1 Apr. 2 El. to pay 21 Apr. next; 
the word relates to the month, and not to the day : for the pay- 
ment ſhall be, 21 Apr. 3 EI. R. 2 Rol. 351. I. 30. But ofter- 
avards R. cont. there, l. 35. 2 Cro. 646. 677. ; 

= grant be of land in the pariſh of B. which has three vill, 
A. B and C. and of the tithes in A. and B. and of all tenements in 
B. aforeſaid; this refers to the pariſh of B. and the tenements i 
C. paſs. R. 2 Rol. 251. J. 15. | =: 

If A. be bound to pay 10 J. before 20 02. (if B. be then living) 
and that he levy a fine, Qc. that he refers to B. who is laſt named, 
tho” in a parentheſis, R. 2 Rol. 25 2. J. 15. 

In g ſiumpſit brought in an inferior court, if the plaintiff declares 
that the defendant, in conſideration of carrying the goods of B. 
to London, ad tunc et ibidem aflumed, Ec. ; ibidem refers to Line 
don, and ſo, the undertaking being out of the juriſdiction, ' 


Covenant 


PAR OLS. 


Covenant upon an indenture, reciting other indentures, cumgue 

unam aliam indenturam, c. teſtatum eft per indentur pred”, the 
word pred” relates to tlie laſt indenture. Semb. Sh. 72, 

If an obligation, 5th June, with a condition to pay on the firſt 
day of Trinity term next, which began the 7th June, it ought to 
be paid the th of the ſame June, tho' the eſſoign- day of Trinity 
term was 3d Tune. R. Sav. 124. 


But where the intent appears otherwiſe, the reference ſhall be 
to ſupport the intent : as, if the king grant a manor in the pariſh 


- 
4» 
Km bk LT. 


of R. (which has in it three vills, &. 4 and B.) and all tithes in R. 24 
and A. and all his lands in R. afereſaid ; this refers to the pariſh of 1 
R. and not to the vill, rho” it was the next antecedent, Dub. 2 4 


ab 125 
K 


Ru. 25 1. 1. 15 
So, if an obligation, the 23 Apr. be, to pay 24 Apr. next, it 


ſhall be referred to the month, or to the day, as the intent is found 
to be. 2 Kol. 25 1. J. 30. 35. 

Submiſſion to an award, ita qued ſuctum fit, on this fide the 8th 
of June, before four o'chck of the ſame day; the word, day, does 
not refer to the 8th Zune, but to the day before, when the award 
is made. R. 2 Rol. 25 1. J. 50. Vide 3 Lev. 239. 

If a writ be teſte'd 19 Marti: (which was after Lent began) re- 
turnable in quarta ſeptimana quadragehme prox” futur, the words, 
prox futur relate to the fourth weck, and not to Lent. R. Mo. 
365. Peph. 120. | 
"If — be to B. ſenior to the uſe of B. junior for liſe, 7 
and afterwards a remainder is limited to the heirs of he ſaid B. 
he who was laſt named ſhall be underſtood. Pol. 63. 

If a condition be to pay, where A. dies before Michaelmas with- 
out iſſue then living, it ſhall be referred to the death. Per 3 FJ. 
Dy. 15. a: 

1 8 information apud W. in com. M. ſays, quod A. de B. in 
am. 8, apud IV. in com. M. implacitaſſet, Sc. it thall be referred 
to the county of M. 3 Sal. 199. 

In declarations, © the county aforeſaid,” where more than one 
county is named, always refer to the county named in the margin. 
2 Bl, Rep. 847.* 
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So indefinite words are tantamount to univerſal, and refer to all nt A. 16) 
the particulars precedent : as, if a man deviſe A. to his wife, and — 
B. to his wife, and afterwards deviſe he /ame lands to his ſon; ſhall be to 


tus refers to all the foregoing lands, and not to thoſe in B. only, Al the 1 
* 


* 


words pre- 


Semb, 1 Vent. 368. cedent · Vide 
90 words at the end of a ſentence, which may be applied to all P.,. (A. | 
the preceding, ſhall be reſtrictive and relative to all the preced- *. If 
ng: as, if the king grant the rectory of L. cum decimis ſpean” ac 9 
ennes terras & tenementa in tenura B. ſub annuali redditu 3 I. the Yi 
laſt words refer to the rectory as well as all the lands; and if they 
are not in the tenure of B. at the ſame rent, the grant is void. 

R. Per 3 J. 2 Cv. 34» 
| 80, 


(A. 17.) 
When not. 


(A. 18.) 
Words ex- 
pounded ac» 
cording to 
the intent 
of the par- 
ties. Wich 
regard to 
the context. 
Vide Cove. 
nant, (D. 
T.) 
Parliament, 


(R. 10.) 
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So, if a covenant be, that he is ſeiſed in fee according t fl. 
indenture of his purchaſe ; the covenant is, that he is ſeiſed in fc 
abſolutely : for the reference to the indenture imports only the 
certainty of the eftate, not the title. R. 1 Lev. 40. 2 

So, if there are diſtinct clauſes, reſtrictive or explanatory word, 
at the end of the laſt clauſe do not refer to the preceding: as, 4 
grant of all tithes infra dominicum de B. ac omnes alias decimias me. 
naſterio de B. ſpectan que fuer collect Mer balliuum ejuſdem monaſterii, 
tithes, infra dominicum de B. paſs, tho* not collected by the bailif 
of the abbey : for that refers only to all the other tithes, which 
is a diſtinct clauſe. R. 2 Cre. 48. Mo. 754, 755. 

So a grant of lands in A. aut. alibi in com. B. monaſteris + C. 
ſpetan', the words, menaſterio de C. ſpefan', reſer only to lands 
alibi in com. B. per queſdam. 2 Cre. 51, 


The general conſtruction of words ought to be for ſupporting 
the intention of the parties: and therefore, if a deviſe be to his 
daughter A. upon condition, hat ſhe marry D. and if ſhe rijuſer, 
er marries another before her age of twenty-one years, to B. his 
daughter; D. dies, and A. afterwards marries another before ler 
age of twenty-one years; the eſtate docs not go to . for the in- 
tent appears, that the ſhall not marry another to prevent her mar- 
riage with D. but when this becomes impoſſible by the act of 
God, her marriage with another does not loſe the eſtate. R. 
Mad. 68. | 

A promiſe in conſideration, gued wulterins nm profequerctur g. 
an averment, quod proſequt abſtiuuit & hrcuſque aliqualiter ob/inet, 
is ſufficient : for, aligualiter, in regard to the context, imports 
quod emnino abſtinet. R. 2 Rel. 246. J. 50. 

A writ to the eſcheator ſays, qued tam eſchentor quam jurat' 


fegilla ſua alternatim appon” ; both ouglit to ſeal the ſame rcturn, 
and not the eſcheator one, and the jurors the other, N. 2 Ri. 


248. J. 10. Hob. 25 3. 
In a leaſe of. land, except a wood, the leſſor covenants that the 


leflee ſhall take firebote /uper præmiſſa; he ſhall not take it in the 
wood excepted. R. 1 Leo. 117. 

If a covenant be, that he hath not done nor will do any act to 
diſturb the plaintiff, but that he will hold without any dittur4 
bance ; the laſt ſhall be taken with reference to the former words, 
and it is not a breach if he be diſturbed without his act. £. 
Mo. 58. 

If a wager be, whether k. V. takes Ireland into his power by 
his preſent or any other title before 30 Dec. it ſnall be underſtocd 
of his actual adminiſtration ; becauſe, by his preſent or other bill, 
ſhews the intent was not, fuch adminiſtration as he then had. 
R. Sho. 182. 

[If it is agreed, © that ſeveral cauſes ſhall be bound by the tur- 


dict given in one,” it means ſuch a verdif as the court thinks 
E |. 
Ota 
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ought to ſtand; therefore if after verdict a new trial is granted, the 
others are not bound by the old verdict. Hedſen v. Richardſon, 


P. 4 6. 3. 3 B. M. 1477. 
Vide Covenant, (D. 2.) 


So the conſtruction of a deed ſhall be with regard to a recital : 
a3, if a leaſe be to A. except a cloſe; and A. covenants to make 
all grants, agreements, contenta aut recitata, Fc it will be a breach 
if he diſturbs the leſſor in the cloſe excepted. 1 Leo. 117. 

But a recital does not confine ſubſequent words by which the 
intent appears more large : as, if a condition of an obligation re- 
cites, whereas a ſhip is beund to A. and is to return to the port of B. 
wr London, or any in England ; the obligor ſhall pay 201. after the 
next return to the port of B. or L. or other port of England, or elſe- 
where where ſhe makes her right diſcharge ;, if ſhe makes a diſcharge 
at Venice, he ought to pay. N. 2 Rl. 247. J. 30s 


So, where reſtrictive words are annexed to the end of ſeveral ex- 
prefſions, all are reſtrained by it: as, if the king grant a portion 
ob tithes in L. with all tithes in J. in the occupation of B.; the 
portion, or other tithes, do not paſs, if they are not in the oc- 
cupation of B. R. 2 Kal. 193. J. 5. 

So, if a covenant be to aſſure ſuch land as deſcends to him, the 
ſame land to be 40 J. per ann.; he necd not aſſign more than 401. 
per ann. tho' more deſcends, Semb. 3 Les. 27. 


So words ſhall be tranſpoſed to ſupport the intent of the par- 
ties: as, il a leaſe be 6th Avg. for twenty years, rendring rent 
enmatin at Lady-day and Michaclinat; there ſhall be a tranſpoſi- 
tion, to Afichaelmas and Lady-day; otherwiſe it cannot be paid 
anuatim. Co. L. 217. be K. per 2 J. Brown cont. Pl. Cam. 
171. 

A deviſe to a woman for life if ſhe does not marry, and if ſhe 
marries to A. in tail, Sc. thall be an eſtate in tail tho' the does 
not marry : for it ſhall be taken that A. ſhall enter immediately if 
ſhe marries. R. 3 Lev. 125. 

A deviſe to 4. for life, and afterwards to his firſt, ſecond, and 
other ſues, remainder to B. for preſerving eſtates z the words 
hall be tranfpoſed to make the deviſe to B. precedent to the diſ- 
poſition to the iſſues. X. 2 Ca. Ch. 10. 


If a leaſe be for forty years, and the leſſor covenants that the 
leſtce ſhall enjoy for the ſaid term of eighty years 3 the words, eighty 
years, being infenſible, ſhall be rejected, and the covenant thall 
be that he ſhall enjoy for the /aid term. Sav. 71. 

If a dflrizgas be returnable tres Trin., niſi the judge of aſſiſe 
come 39 ejufom menſs Finit, where no ſuch month was men- 
toned before, S, thail be rejected. K. Hurd. 339. 


But 


So ſy nony- 
mous co- 
venants. 
(A. 19.) 
With regard 
to a recital, 


(A. 20.) 
To a 
reſtriction 
annexed, 
Vide arte, 
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+I 
(A. 16.) | 
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Words ſhall 
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(A. 23.) 
Ceneral, 
reſtrained, 
vide ante, 

(A. 20.) 
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But if by the rejection of inſenſible words, no ſenſe remain 
there the whole is void: as, if accompt be for /eptem ponderiby; 
ceræ, it is utterly inſenſible: for pondus ponderis, is a weight; 
pondus, pondi, a pound. R. 2 Rol. 247. J. 15. , 


So, always a conſtruction ſhall be made of words, if it can, i 
ſupport that which ſeems to be the intent of the parties : 23 a 
leaſe pro oftoginta & terdecim annis, ſhall be conſtrued for 
years, and not for 80 and 30. R. Cro. Car. 386. 2 Ra. 247, 
J. . ; . . 

4 deviſe to A. for life, with power ſix months before his death 
to make a leaſe for fix years: he may make a leaſe at any time 
before his death, tho? it be not ſix months before: for the time ot 
death being uncertain, the intent was, that he might make a 
leaſe for ſix years at any time. R. 2 Rel. 247. J. 20. 

A leaſe by the king of a manor and profits of courts (reciting a 
former leaſe of the manor) to begin after the former leaſe, red. 
dendo inde extunc 78 l. annually, viz. 36 J. for the manor, 6, 
for the profits, c. The rent commences upon the commence. 
ment of each leaſe: for, for the profits not leaſed before, it com. 
mences immediately; for the manor, after the former leaſe, R. 
2 Rel. 25 2. J. 5. 

An obligation, with a condition to meet at A. there to chooſe 
arbitrators, who, with arbitrators of the plaintiff, might deter- 
mine all matters between them; it is not ſufficient to be there the 
laſt minute of the day : for, it ought to be underſtood, that he 
ſhall be there in time to determine all differences. R. Ms. 545. 

If a condition be, anno 1648, to pay when the king is reſtored; 
it ſhall be underſtood of king Charles I, Per 2 J. 1 Sid. 314. 

But where words have no ambiguity, an expoſition ſhall not 
be made againſt the expreſs words. 

So general words are not reſtrained by reſtrictive added in n- 
jorem cautelam. As, if the king grant a manor belonging to the 
priory of C. and all lands, tenements and hereditaments to tle 
ſaid priory of C. appertaining, and all liberties, piſcaries, &. 
eidem manerio ſpear ;, a piſcary, &c. in groſs, appertaining to 
the priory, patles : for, being comprehended in the word /er:- 
ditaments, it ſhall not be excluded by the words, eidem maneris 
ſpectan, which were added for greater caution, R. 2 Rol. 186. 


J. 5. 

Yo, if the king grant all lands, &c. in L. and afterwards grant 
the rectory of L. ( where there were two rectories) and all lands, 
tenements, and hereditaments, &c. the rectories paſs by tlc 
general words. 2 Kol. 193. J. 10. | 

So general words are not reſtrained by affirmative words more 
reſtrictive ; as, if a man grant to A. all the wood in his manor, 
and afterwards covenant that A. ſhall take all the wood within 
five years; he hall not be confined to five years for taking tic 


wood. R. Hob. 173. 1 


PAROLS. 


- rant of © J. per ann. to huſband and wife for their lives, 
I 2 — 9 and that ſhe ſhall have 3 J. per aun.; if the 
ſurvives, ſhe ſhall have 5 J. per aun. Hab. 173. 

A covenant, that a leſſee ſhall take bates by aſſignment ; he 
may take them without aflignment. Hab. 173. 

For more concerning Words, and the expoſition of them, wide 
Abatement, (H. 3. 11.) — Action upon the Caſe for Defamation, per 
Tatum, —Chancery, (3 A. 8.—3 Y. 1. &c.— Condition. — Ce- 
want, (D. 1, 2.—C. 2.)—Deviſe, (N. 1, &c.)—Eftates, (A. 2. 
14.12. 19.) Fait, (E. 5.)—Feeffment, (A. 3.) Fran- 
chiſes, (F. 6.) —Garranty, (A. — Cant, . 8 &c.) —Libel,— 
Obligation, (B. 1, &c.)—Parden, (C.—D.)—Parliament, (R. 
10, &c,—Pleader, C. 25, &c. 45, &c. 77.—V. 5.—2 L. 1, 
Kc. iiur, (A. 2.—B. 1, &c.) — Ren, (B. 2.)—Uſer, (L. 3.) 


— — — 


PARS ON. 


(A) Parſon, Who ſhall be. 


PARSON is he, gui perſonam gerit eccigſic. Cz. L. zoo. 
a, Vide Ecdefraftical Perſons, (C. 6.) 
Who may be, or not, and his intereſt in the reQory. Yize 


Ecclefpaftical Perſons, (C. 7, 8, 9.) 
(B) Muſt be infra ſacros Ordines. 


| (B. 1.) Dui ſunt ſacri Ordines. 


Y the ft. 13 & 14 Car. 2. 4. no perſon ſhall be capable of 

being admitted to any parſonage, vicarage, benefice, &c. be. 
fore he be ordained prieſt, according to the form thereby eſta- 
bliſhed, unleſs he have before epiſcopal ordination, on pain of 
tool, Cc. And diſability to take the order of prieſt for a year. 

Sacri ordines, ftriflt loquendo, ſunt 4 tantum, wiz. ſubdiaconatus, 
—_— preſbyteratus, & epiſcepatus. Lind. 27. Verb. Sacras 

Ant,. 

El in clauſuld pœnali, verba non debent extendi ad minores ordines. 
Lind, 27. Verb. Sacros Ordines, 

Large tamem leguendo, omnes ordines, etiam minores { viz. cantores, 
«hti, exorciſle, & gſtiarii ) dicuntur ſacri, Lind. 27. Verb. Sa- 
eres Ordines, 

If a man takes a benefice, not having epiſcopal ordination, it 
ſtall be, % facto, void. 1 Mad. 11. 
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PARSON. 


(B. 2.) What ſhall be a lawful Ordination, 


By the ff. 5 & 6 Ed. 6. I. (which was repealed by the „g. 1 J. 
2. and afterwards revived by the ff. 1 El. 2.) To the book of 
common prayer, was added a form of making and conſccrating 
archbiſhops, biſhops, prieſts, and deacons, to be of like force and 
authority as the ſaid book. 

And by the ff. 8 El. 1. the ſame form ſhall be of force, and 
ſhall be uſed and obſerved in all places, &c. 

By the /. 13 & 14 Car. 2. 4. the book of common prayer, 
with the form of making, ordaining, and conſecrating biſhops, 
prieſts, and deacons, is recommended by the king vo the parlia. 
ment, to be uſed by all that make or conſecrate biſhops, pric{ts, 
and deacons; and the ſame is eſtabliſhed by that act. 

By the 36th article of the 39 articles eſtabliſhed ann 15062, it 
was declared, that the book of conſecration of archbiſhops aud 
biſhops, and ordaining prieſts and deacons ſet forth in the time 
of k. Ed. 6. doth contain all things neceſlary for ſuch conſcen- 
tion, and ordaining, Sc. g 

And by the ,. 13 & 14 Car. 2. 4. /. 30, 31. it is enacted, that 
all ſubſcriptions of the ſaid article ſhall be taken and applicd to the 
form thereby eſtabliſhed, 


Vide Ecclefraſtical Perſons, (C. 8.)—L£/gl/e. (No. 10.) 


(C) Mult declare his Aﬀent to the book of 
| Common P22ayer. 


CO, by the ff. 13 & 14 Car. 2. 4. /. 6. every perſon put into an 

eccleſiaſtical benefice, or promotion, thall in the church, S. 
belonging to his benefice, within two months after actual pat 
ſeſſion, &c. on the lord's day, publickly read morning and evct- 
ing prayers appointed by the book of common prayer, and aſter 
wards, before the congregation, declare his unfeigned aſſent and 
conſent to the uſe of all things therein contained, in the worcs, 
I declare my unfeigned afſent and confent to all and every thing cu 
tained and preſcribed in and by the book, &c. 

And he who negleQs it within the ſaid time (unleſs let by impe- 
diment allowed by the ordinary, and then within one month a:ter 
the impediment is removed) ſhall be % fas deprived of all his 
eceleſiaſtical promotions. And the patron, or donor may pretent, 
Oc. as if he were dead. | 

Every parſon, vicar, Sc. ought to declare his aſſent, &c. within 
this act. | 

So, a ſtipendiary prieſt, provided by the leſſce of a college, 
deanery, Ec. tho' no preſentation is required; but a nominaton 
to the dean, and approbation by him. R. 3 Lev. 83. 
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By /at. 23 C. 2. c. 28. it is declared, that the biſhop's al- 
lowauce of lawful impediment for not reading the common 
ver, extends to not reading the declaration of aſfent, 

Bur a man, deprived for not giving his aſſent within two 
months, is not diſabled to be preſented de nov. 3 Lev. 8. 

And if a ſtipendiary prieſt continues in the exerciſe of his 
function, aſter the two months, with the approbation of the nomi- 
nor, and dean who ought to approve ; this amounts to a new 
nomination : and if he gives his affent, &c. at any time, it is ſuſſi- 


cient. R. 3 Lev. 83. 
V'.de Diſmes,—Eſgliſe » 


PARSONAGE. 
Vide Ecclefiaflical Perſons, (C. 6, &c.)—Parſon, 


FARTIALITY, 
Vide Chancery, (2 K. 6.) 


PARTICEPS CRIMINIS, 
Vide Chancery, (3 M. 7.—4 W. 28, 29.) 


PAR TICULAR ESTATE. 
Vide Eater, (B. 13, Kc.) 


PARTITION. 
Fide Chancery, (4 E.)—Parcener, (C. 1, &c.)—Pleader, (3 


+1, &Cc. 


PARTNERS AND PART-OWNERS. 


Vide Abatement, (E. 12.—F. 8.)—GChancery, (3 V. 4. 6, 7. — Mer. 
chant, (D.)—Navigation, (I. 3.) 


PARTRIDGES. 
Vide Fuftices, of Peace (B. 46.) 


PART. YT. 


Parties to an Agrecment, oz Deed. 


Vide Chancery, (2 C. 13. 1 1 (B. 1.—C. 2.—D. 2.— 
. 3 


Parties to an Acton, oz Sutt. 


V'd: Abatement. (E. 8, &c.—F. 4, &c.)— Aion, (B. 1, &c.— 
C. 1, &c.) Baron and Feme, (V. &c.)— Chancery, (E. 2.—T. 
3—2M, 1, 2.—3 V. 1, 2.)—Parcener, (A. 4, 5.) 

Vor. V. . 
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Parties and Pzſivies. 
Vide Fine, (I. 1.)—Pleader, (O. 1, &c.) 


at of Party. 
Vide Sbatement, (H. 41, &c,—O.) 


Judge and Party. 


| 

Vide Fuſtices, (I. 3.) 

Misdemeanoz of Jury, oz Patty. 
Vide Pleader, (S. 46, 47.) N 
t 
Negleft of Party. 

Vide Retorn, (D. 2.) | 
ſe 
Prece Partium. x 
Vide Abatement, (I. 21,) ic 
PATENT. pl 
10 
(A) Szant by the Ring ; how made. 
e 
HE king cannot grant, or take any thing, but by matter « vo 
record. Vide Prerogative, 
thi 
(B) The Fozm of Letters Patent. f 
35 
T HE king in his patents was named in the ſingular number | 
till the time of king Fohn : but ſince, has uſed the plural 1 
number. 2 it. 2. | . 
So the direction of patents, till R. 2. was, (and now is, ct wo 
tents of di gnity) omnibus archiepiſcopis, ducibus, marchicnibus; om ; , 
z1bus, epiſcopis, Sc. But in other patents it is now, and“ l 
ques preſentes litere venerint, &c, 2 Inſt. 1. hy 
So the king, by his patent, ought to make a grant of lands. . | 
But, by the /. 31 H. 8. 13. /. 19. a patent, by which the lin * 
bargained and fold lands which belonged to a monaſtery, (vi 7 
out the word graut, being made after 4 Feb. 27 H. 8. and witl - 
three months after the /. 31 H. 8. ſhall be good. R. A. Wt... 
So the clauſe of hits teftibus was uſed temp. H. 3. Ed. 1-- Ml 
3+ and before, in grants of franchiſes and inheritances. 2 Inj.) mat 


And is now uſed in patents for creation of dignity. 2 // 


77» Is 6 


PATENT, 


But temp. R. 2. tefle meipſo was inſerted in the place of , 


ils, in other patents. 2 1n/?, 78. 


(C) Ander what Seal made. 
(C. 1.) The ſeveral Seals of the Eing. 


7 ILLIA M the Conqueror ſealed his patents with an im- 
I; preſſion upon wax. 2 zl, (180.) J. 45. 181, . 30, 

&, Milliam Rinfits. (Lide 2 Rol. 181. J. 36.) 

Rich, I. firſt uſed a feal of arms for his ſeal. 2 Nel. 181. J. 21. 

And after his return from Jeruſalem, changed his arms from 
two lions combatant, to three lions paſſant. 2 Ral. 181, J. 25. 

he lau takes notice of three ſeals of the king, the great ſeal, 
the privy Teal, and the ſignet. 2 Inf. 554. 

{{ mention be of the king's ſeal generally, it ſhall be under- 
ſtood of the great ſeal, 2 Inf. 555. 

The great ſeal is in the cuſtody of the chancellor, the privy 
ſeal in the cuſtody of the clerk, or lord keeper of the privy ſeal, 
and the ſignet in the cuſtody of the principal ſecretary, who has 
four clerks of the ſignet. 2 1nft. 554, 5, 6. 


(C. 2.) When under the Great Scal. 


By the common law, no grant of the king is available, er 
pleadable, unleſs under the great ſeal. R. 2 G. 16. . 2 Rel. 
182. J. 5. 

And | RP if the king preſents to an advowſon, to which 
he has a right iure corona, unleſs under the great ſcal, it ſhall be 
void, R. Cro. Car. 09. 

So a grant of all inheritances, or chattels real, ought to ba by 
tie great ſeal. Mo. 476. 

A grant of a protection, or eſſoine de ſervitis regis. 2 Inf. 
55. Vide pot, (C. 5.) 

do a grant of an olſice to another in fee, or for liſe, Sc. R. 
1 G. 4. a. 

90 an oſſice, or commiſſion for intitling the king ought to be 
under the great ſeal. R. Cro. Car. 173. 

a a grant of a ward ought to be under the great ſcal. Cr. 

„851. 

4 the king's writ ought to be ſealed with the great ſcal. 
2 Go 17. be 
For, by the f. Art. ſuper Chartasr, 28 Ed. 1. 6. under the 
ittle ſeal ſhall not iſſue a writ which touches the common law. 
Vide f, (C. 5.) 

A grant under the great ſeal ſhall be good, where it might 
lar? been made under another ſeal: as, if the king preſents to a 
church of his ward, under the great ſeat z tho” it might have been 
made under the ſeal of the court of wards, N. Cre. Car. 99. 

SM If 


Viet Fit, 
(A. 2.) 
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F, g. 90. 290. 


PATENT. 
If he grants lands within the dutchy of Lancaſter, rengy;,, 


rent to the court of augmentations; tho' ſuch rent was payabi; 
before to the duke of Lancaſter z and the grantee ſhall pay gl. 
the latter rent. Dal. . its 


(C. 3.) When under the Exchequer Seal. 


But, by the courſe of the excheguer, a leaſe ſor years, by fle 
king, by the excheguer ſeal, will be good. X. 2 C. 14, : 
2 Rol. 182. I. 35. KR. 1 And. 191. 2 Cre. 109. 

So, a leaſe for lives. R. 2 Rol. 182. J. 45. Cre. Car. gun, 
For it is the antient uſage of tle court. Dub. but ns jugny;, 


So, the grant of the benefit of an outlawry. K. 2 Ri. 162. 
J. 30. 

85 the king may make any one bailiff of his manor, by patent 
under the excheguer ſeal. 2 Rel. 182. J. 25. 

So, a commiſſion under the excheguer ſeal, for the informaticy 
of the king only, will be good. R. Cro. Car. 173. 

So the cuſtody of lands forfeited for attainder, &c. may be un 
der the exchequer ſeal. R. 2 Cre. 109. 

So a grant under the ſeal of the court of wards, of a thing 
hc related to his ward, was good: as a preſentation to an a. 
vowſon of his ward. R. Gro. Car. 99. R. 2 Cro. 248, 

So a leaſe by the king of the lands of the ward, during the 
ward's minority. X. Cro. El. 85 1. 

But a preſentation under the excheguer ſeal is not good, 
2 C. 248. 


(C. 4.) Or the Dutchy Scal. 0 
0 


So a grant under the dutchy ſeal of lands within the county 


palatine of Lancaſter, ſhall be as good, as if it was under the 0 
teal of the county palatine of Lancaſter. Semb. 1 Ver. 295. K. 0 
1 Lev. 28. 80 
50 leaſes in poſſeſſion or reverſion, of lands within the county ket, 
palatine, under the dutchy ſeal, are of the ſame validity, as a late By 
of lands of the crown under the great ſeal. 4 Ii. 2cy. 4% 
And by the „i. 3 H. 7. grants of lands, advow ſons, Ec. parc! f J, 
of the dutchy of Lancofler, are void, if not under the dutchy teal So, 
"de Plo. 218. 8 of 
And therefore, a grant under the great ſeal only is not good Ne 
Hurd. 171. ; : 
So a graut to a corporation of lands within the dutchy, is yd 
under the dutch ſcal. 
So the king may make a corporation under the dutchy 6 
_ ſeal, within the county-palatine; tho” not out of it. Ab. 107 Air 
2 Leo. 151, | A 


So a grant of the next avoidance of a church, the advowfon 
which belongs to the dutchy, under the great ſeal, is het pie: 
for it ought to be under the dutchy ſeal. 2 Rel. 182. l. 35 1 


3 
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$9 a preſentation to an advowſon, parcel of the dutchy, ought 
o be under the dutchy ſeal. R. cont. that it may be under the 
geit ſeal; for it is a fruit fallen, and not within the ,. 3 H. 7, 
being but a recommendation of a clerk to the ordinary, which 
may be by ar. 1 Ral. 182. J. 15. Mo. 874. 1 Brun 162. 


(C. 5.) Or under the Privy Seal. 


oo the king may diſpoſe of a chattel under his privy ſeal : as, 
\- mar flue his treaſure under the great or privy ſeal. 11 C. 
92. 2 Raul. 183. J. 7. Me. 476. 4 Lit. 116. 4 It. 555. 

On make an obligation under his privy ſeal. 2 Rel. 183. J. 15. 

Or, diſcharge a debt. 2 Rel. 183. J. 30. Hard. 204. 


Fav. 22. 
Tho' it be a debt upon a recognizance forfeited. 2 Rel. 183. 


. 25. 2 IA. 555. 

So, by the privy ſeal, the king may diſpoſe armour, horſes, 
or other perſonal things. W. 476. 

Or, preſent to an avoidance : for an intereſt does not paſs; but 
ti; the nomination of a clerk to the ordinary, which may be by 
url, 2 Cro. 248. 

So the king may grant, by patent under his privy ſeal, to 
make a general attorney in all pleas. 2 Rel. 183. J. 12. F. N. 
J. 26. A. 

Or, may commit to another the office of chancellor in Ireland. 
2 Kil, 183. J. 17. 

Or, make a warrrant for a patent. Semb. Dy. 133. b. 
| So the king may inhibit, by private ſeal, quzd ne exeat regnum. 
2 Rel. 183. J. 28. 2 Co. 17. b. 

Or, require the levying of his debts. Mad. 593. 
i make a ſuper/edeas of proceſs in the caſe of the king. 
. $550 

Or, grant a ui, privs, where the king is a party. Bid. 

Or, allow a plea againſt the king. bid. 

a in other ſmall matters which do not cauſe delay to the ſub. 
ject, Did. 

But, by the ff. Art. ſuper Chartas 6. de ſouth le petit ne iſcra 
afermes nul briefe que touche le common ley, 2 Rot. 183. J. 20. 


—ꝓ— 


| 
: 
y 
| 


4, 554. 8 
„. a protection or warrant of eſoigne, under the private ſeal, £ E 
E 8 ot no force, 2 Rel. 183. J. 30. Vide ante, (C. 2.) 1 
Nor, a grant of an office. R. 11 Co. 4. a. Vide ante, (C. 2.) I 

2 

7 

(C. 6.) Under the Privy Signet. I 

hy : "% 
i, 5 the king may forbid to go out of the realm, under the ik 
y ſignet. F. N. B. 85. A. 2 Kol. 183. I. 51. 2 Co. 17. b. of 
% 556, | 4 
0 Þut the privy ſigner is not a ſufficient warrant to iſſue treaſure. 4 
Il C. 92. 2 Ro 182. . co. Ado. 476. 4 Inf. 116. 9 

50 | ; T 2 ; Nor, 1 
# 

| 
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Nor, to diſcharge a debt. 2 Co. 17. 5. 2 Rel. 183. J. vs, 


Nor, to confeſs a bill in equity, which prays to be diſchergel 
from a debt or account. KR. Hard. 204. 


(C. 7.) Sign Manual. 8 


If the ſign manual be to a. grant or warrant, regularly it ous! 
to be counterſigned by a principal ſecretary of ſtate, or the lad 
of the treaſury. Eq. Ca. 54. 209. . 

And if it be but a direction for another act, as for letter 
patent to be made, Cc. it is ſuſſicient that it be counterſignyd, 
Eq. Ca. 54+ 

if it be of itſelf the principal act, it is counterſigned, and f 
ſ>21ed by the ſignet, or privy ſeal. Eg. Ca. 54. 


But where an act of parliament directs, that the king af 
Fecurites, Oc. by his fgn manual, it need not be counteriguul, 7 
44. Ca. 209. ; t 

Þ1 
(D) Che Manner ok paſſing a Patent Sy tir Ml .. 
St, 27 H. 8. 11. A 


FF the king makes a grant by letters patent to be py under = 
the great ſcal, by the ff. 27 H. 8. 11. every gift, grant, u 
writing made by the king, or any of his poſterity, for that i- Na 


tent, to any perſon, ſigned by his ſign manual, before it paſs an * 
of his ſeals, or other proceſs be made of the fame, {hall be P, 
brought to the king's principal ſecretary, or one of the clerks « 
the tgnet, to be paſſed at the ofhice of the ſignet. a 
And this extends to any giſt, or grant, &c, to paſs the gret * 
ſeal of England, Trelind, dutchy of Lancaſter, or other county * 
palatine, or principality of ales, or by other proceſs out of the te; 
exchequer )́ and to all grants, which the maſter of the wards, d | 
ſurveyor-general of the king's lands, or other officer, by act d J. 
parliament, or the king's grant, made or to be made, can make, 
EZ 1 the fe ume Slatlate. ſgr 
By the ſame ff. 27 H. 8. 11. one of the clerks of the ſignet v * 
whom ſuch writing ſhall be delivered ſigned with the king's hand l 
ſhall by warrant or the fame bill in eight days after it's rect al, 
(unleſs he have knowledge from the king's principal ſecrs277 Pri 
or, otkerwiſe, of the king's pleaſure to the contrary) make in d: " 
king's name, letters of werrant under the hand of ſuch ci deli 
and ſcaled with the king's ſignet, to the lord keeper” of the pri] 1 
ſeal, ſor further proceſs to be had thercin. ide 2 Lit. 55% * 
And the clerk of the privy ſeal, by examination of the watt TP 


from the fignet by the lord privy ſeal, ſhall in eight days (unkeis 
commanded by the lord privy ſeal to the contrary) make otht 
letters of like warrant, ſubſcribed by the ſaid clerk of the pri 
ſcal, to the lord chancellor or keeper, chancellor of the du 
of Lancaſter, or Jreland, treaſurer and chamberlain of the as 
quer, chamberlalus of other county palatine, or pripcipaiit7 


80 
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ala, or other officer, and every of them, by writing, and ſeal- 
ing with their ſeals in their reſpective cuſtodies, letters patent or 
:loſe, or other proceſs requiſite to ſuch grants. y the /zme flats 
FA. 2. 

— no elerk, or other perſon, ſhall make, or procure any 
warrants grant, &c. to be paſſed under the faid ſeals in other 
(anon, on pain of 10 /. a moiety to the king, a moiety to him 
(lat will ſue, c. By the ſame flat. ſect. 3. 

Provided, not to prejudice watrants or precepts which the lord 
weaſurer, by virtue of his office, may direct immediately to the 
rd chancellor, &c. for making grants, or letters patent from 
the king of any offices, farms of lands, Sc. belonging to his no- 
mination or diſpoſition: but that the ſame may paſs without ſig- 
net, or privy ſeal, as before. By the ſame flat. ſed. 5. 

Provided, leaſes of lands, &c. in the county palatine of Lan- 
eajler, or dutchy of Lancaſter, which the chancellor may grant in 
the king's name, may paſs under the ſeal of the dutehy, W's. as 
heretofore, By the ſame flat. ſe. 6. 

Provided not to prejudice any, whom the king by expreſs 
command directs to procure any thing to be ſealed with the king's 
als, concerning the king's private affairs, or the affairs of the 
realm 3 but ſuch things may be written and ſealed without war- 
rant or fees, at the ſignet or privy ſeal. By the ſame flat. ſect. 11. 

But if a patent paſſes by bill iigned, without a privy ſeal, the 
patent is ſubſcribed, per ip/um regem, and the bill ſigned re- 
mains with the chancellor for his warrant, 8 Co. 18. . The 
Prince's caſe. 

if it patles by bill ſigned and privy ſeal, the bill ſigned remains 
with the clerk of the ſignet, and an extract of it is made by the 


lord privy ſeal, for making the privy ſeal, and the privy ſeal re- 


mains with the chancellor, and the patent is ſubſcribed, per breve 
le privato ſigillo. 8 Co. 18. b. The Prince's caſe. 

Et auttoritate parliaments is added if it paſſes according to the 
J. 27 H. 8. 11. 8 G. 18. 5. The Prince's caſe. 

If the king ſigns the patent itſelf in the upper part, and the 
ſgnature goes with the great ſeal, it is ſubſcribed, per ihſum re- 
gem manu ſud proprid. 8 Co. 118. 5. The Prince's caſe. 

If it be made by authority of parliament, it is ſubſcribed, per 
Ham regem & tatum concilium in parliamento, 8 C. 19. a. The 
Prince's caſe, 

if a warrant for a patent be dated 31 OZ. 37 H. 8. and upon 
ievery to the chancellor, a memorandum is indorſed 1 Dec. de- 
lara, omitting the year, yet being filed among the memoranda 
(i the 37th year, and the patent being dated 1 Dec. Anno 37 H. 
b. it will be well. Semb. Dy. 133. b. 


(E) Jnrolment of a Patent. 


O a patent ought to be inrolled ; otherwiſe it will be void. 
And therefore, if a leaſe for years be acknowledged before 


Vite poſt , 


(G.) 


eommiſſioners, with al prayer that it bc rolled, and ſuch Prayer : 
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be indorſed, but the leaſe to the king never is inrolled in the jj, 
of the leſſor, or of the king, it will be void. X. Lane 35. 60 
Vide infra. k 

*And the patent muſt be inrolled within the time limited; and 
if, by any miſtake, it be not inrolled within that time, the date 
cannot be altered, in favour of the patentee. 1 Brow (4, 
Rep. 578.“ 

If an officer ſurrender his office, and his ſurrender is recorded 
in court, yet if the patent is not delivered to be cancelled, the 
ſurrender is not effectual. Semb. Dy. 176. Vide pat, (G. — 
Vide Officer, (K. 9.) 

So, if a patent be delivered to be cancelled, but there is ng 
actual ſurrender, or cancelling, or vacatur, entred of the intel. 
ment of the patent, it is not ſufficient. Semb, Lane 14. 

But if a deed, by which a grant is made to the king, be ac. 
knowledged before a maſter in chancery, and delivered tc be in. 
rolled; it is ſufficient, tho it be not inrolled, but put int 4 
cheſt: for, if it be in filaciis or memorandis of the exchequer, i: 
may be inrolled at any time. Cont. Dy. 355. a. But il 
opinion is denied there in marg. and ſaid to be R. acc. Ms. 5:6, 
Hut. 1. 

So, if a deed be inrolled, by miſtake, before the day of de 
date, R. Mo. 676. ; 

So, if it be acknowledged before the attorney of augment: 
tions, out of court: for he is a judge of the court. Vid. 

So, if a prayer, that it be inrolled, be indorſed, it is ſufficient; 
tho? it be not inrolled, till after the death of the king. Sei, 
Lane 32. But in this caſe it was R. cont. Lane 35. 60, Vide 
ſupra. | 
*A patent is void, if the ſpecification be ambiguous, or 
give directions which tend to miſlead the public. 1 Ten 
Rep. 602“. | 

*So, if the patentee ſay that by one proceſs he can produce three 
things, and he fail in one. Id. Lid.“ 

*So, if the ſpecification direct the ſame thing to be produced 
ſeveral ways, or by ſeveral different ingredients, and any one o 
them fail. Id. Vid. 

Vide Eſtoppel. (C.) 


(F) Repeal of a Patent. 
(F. 1.) In what Caſes it may be. 
I F the king grant a thing not grantable, Le, jure regio, for the 


advancement of juſtice and right, may have a ſcire facias ſorre- 
pealing his own letters patent. 4 If. 88. 

As, if he grant lands, which were conveyed to the king by covin 
to defeat a ſubject of his ſeigniory. Dy. 269. a. : 

If the king grant poſſeſſions, part of the dutchy of Cornaw!!, hi 


eldeſt fon, when born, may have a /cire facias, in the name of 
the 
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the king, for repealing it, without alledging fraud, &'c. 2 Rel. 
_ the patent be void in itſelf, non concefſt may be pleaded to 
it, without a ſeire facias to repeal it: as, if a commiſſion be, that, 
oon a diſcovery of defective titles, a grant ſhall be made upon the 
warrant of the commiſſioners, without other warrant, and a patent 
i made by their warrant, of a thing out of their commiſſion. X. 


2 Kal. 19 1. J. 20. 


So, if a grant be founded upon a falſe ſuggeſtion, the king, 3 wy 1 
jure regio, may have a ſcire facias for repealing it. 4 1n/?. 88. on a falſe 
2 Ril. 191. . 35 ſuggeſtion. 
As, if it recites another to have an office, and grants it cum pe 
mortem, ſurſum-redditienem, Sc. vacare contigerit; when he had then 
forfeited it. Dy. 197. 6. 
If a patent be for a market, ad nocumentum of another market, 


R. J Lev. 221. 
Tho' a writ of ad quad damnum was executed before the patent 
paſſed, which found it not ad nocumentunt. R. 2 Vent. 344. 


8o, if an officer makes a forfeiture of his oſſice, granted TE 
by patent, the king may have a ſcire facias for repealing his rue be 
patent. Dy. 197, 198. 211. 4. Vide pat, (F. 5. Vide Officer, <vmmued. 
(K. 11.) 

And that, without an inquiſition, or oſſice foun-+ of the forſci- 


ure. R. Dy. 211. 4. 


80, if the king grant, by his letters patent, the ſame thing (F. 4) 


Mts "Seas — _ _ 
— — N 
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to ſeveral perſons, a ſeire facias lies for repealing the laſt patent. 9 

4 Inſt. 88, of the ſame 74 
And in ſuch caſe, the ſcire facias ſhall be brought by the firſt ting \F 

nente. 4 Jy. 88. Dy. 197. b. 198. a. Adm. Dy. 133. be 2 Rol. fore far 1 

191. J. 80. Cont. 39 H. 6. 33. lies by.the "1 


Tho” both patents are made of the reverſion of an office, to take ? ëutee. a 
efeR at the ſame time. Dy. 198. a. 5 

And a ſcire facias by the laſt patentee ſhall not be allowed, tho? 1 
he ſeems to have the right with him. R. Dy. 276. 5. 277. a. i 
Pie poſt (F. 5.) 

50, if a patent be made to the prejudice of another, he 
may have a /cre facias to repeal it: as, if a market, fair, Sc. 
8 __ to the annoyance of an antient market of another, 

5. 276. ö. 

So, if a tenure be found of the king by office, upon which the 
king grants the ward, aſter traverſe of the office, J. who was 
really = lord, may have a ſcire facias againſt the grantee. 2 Rel. 
191. J. 45. 


But if there be only one patent, the patentee ſhall not be ouſted (F. 5.) 
by the king for a cauſe of forfeiture, without a ſcire facias againſt When a 


lum at the ſuit of the king. Dy. 198. a. R. Dy. 211. 4. 2 Rot, {*/** 


is not neceſ- 
192. J. 2. — 
Except 
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Except where the cauſe of forteiture appears by office, or eile: 
record: for then the king may ouſt the patentee without a ſeire 
facias, R. 9 C. 95, 96. 2 Rol. 191. J. 10. ä 

If the king grants by patent to J. and afterwards hy , 
ſecond patent grants another thing to B. who by colour « 
it ouſts A. where in truth A. had not a grant for the fe 
thing; he ſhall not have a /cire facias, but an aſliſe. 2 K.. 

192. J. 12. 

If the king grants the ſame thing to divers, by two ſeveral Pt- 
tents, the ſecond patentee cannot have a ſcire facras againſt the gil}, 
2 Rol. 191 J. 52. Vide ante, (F. 4.) 


* A ſcire facins for repealing a patent may be ſued in clas. 
forrepealing cery. 4 Inſt. 79. 88. Dy. 197. 5. 3 Lev. 220. Vide Chancen, 
a patent, (C. 1, \ ; 
„ (It ſeire facias out of the petty bag is returnable coran n:; 


Vide ante, in caneellaria naſira in cab, Wc. ubicungque tunc fuerit, it is good, 
F. 1, &c.) without being limited wbicungque in Anglia. Rex v. Hare, H. 5 C. 
Sir. 146, ] | 
So a/cire facias for repealing a patent of the king, may be brought 
in B. R. 4 Infl. 72. ? 
If it be returnable there, only B. R. hath juriſdiction to examine 
the irregularity of the iſſuing, return, Sc. Mod. Ca, 229. 
It may be tued by the king, or by him who has a prejudice by 
the patent. R. Md. Ca. 229. 


(F. 5.) A ſire facias ought to be founded upon ſome record: and 
ang therefore, a /cire facias to repeal a patent ought to be in chancery, 
uſed. where the patent is upon record; or in a court where a forte! 

ture, or other cauſe of repeal appears by office, or other raatter 
upon record in the ſame court. R. 3 Lev. 223. Semb, A. 
Ca. 229. . 

But the patent itſelf is a ſufficient record, upon which a c 
facias may be founded for repealing the patent. N. 3 Lev. 223. 

So an inquifition, which finds a patent, and a cauſe of tors 
ſeiture is a ſuſſicient ground for a ſcire facias, Vide Officer, (N 
II, &c.) 

So, an information, or an indictment, for an offence wluch isa 
cauſe of forfeiture, and a conviction in it, 

A ſcire facias is ſufficient, if it alledges matter by dat: eft Abl 
intelligi quod, c. for that is ſufhcient to put the party to an ate 
ſwer. R. 3 Lev. 222. 
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So, if a ſcire facias be by the king for repealing a patent upon? 
forfgiture of an office, the cauſe of forfeiture ought to be mention- 
ed in the writ, Dy. 198. 6. 

But if a ſcire facias be by a former patentee, the writ need net 
menticn any cauſe of forfeiture. Dy. 198. 6. 


F. 8.) % 
2 If the defendant in a ſctre faciat can ſay nothing for maintain 
and judge ing the patent, judgment may be for annulling the patent up" 
ment upon his confeſſion. Dy. 197. 5. 
confe hon, b 95 
or by de- 
gult. 


8 — 
** 


bs 
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80 judgment ſhall be in the fame manner, if the defendant, 

veing returned warned, makes default. Dy. 197. b. 2 Rel. 192. 
o. 25 

g 05 i the default be upon two nichiis returned. Dy. 198. a. 

8o the defendant may demur upon a ſcire facias, if the 
matter alledged be not ſufficient for a repeal of the patent, 
3 Lev. 221 ; 8 : ; 

[That the grant (without mentioning the uſer) is to the preju- 
dice of, &c. is a good iſſue, Rex v. Eyre, H. 3 G. Str. 43. 

The judgment in a ſcire facias for repealing a patent ſhall be, 
il litere patentes dowxuini regis revocentur, cancellentur, evacuentur, 
& adnu/lentur, & vacuæ, invalide, & pro nullo penitus habeantur, ac 
qued irrotulamentum eorum canceiletur, caſſctur, & adnibgletur. 4 Inſt, 


00s Dy. 197. 3. 
(6) Surrender of a Patent. 


5 0, if a man ſurrender his patent, and it be cancelled, and a 
5 note of it indorſed, and afterwards the ſurrender inrolled, it 
ſhall te vacated by it. Dy. 167. a. 

And after the vacatur entered upon the roll, a conflat of it ſhall 
not be granted. Dy. 167. a. in marg. 

If a patent be to two, and the chancellor makes a duplicate, and 
delivers the original to one, and the duplicate to the other, a ſur- 
render of the original patent is ſuſhcient, tho' the duplicate be not 
ſurrendered, or cancelled: for the duplicate was made by the chan- 

cellor, without warrant, R. Dy. 179. b. 

But a ſurrender, and cancelling with an indorſement of it, 
is not ſuſſicient, if the ſurrender be not inrolled. Dy. 167. a. 
195. a. 

Nor a ſurrender to a maſter in cha7:cery out of court, which was 
accepted by him, and inrolled, without delivery of the patent to be 
cancelled. Semb, Dy. 176. Vide Officer, (K. 9.) 

[ide ante, (E.) 


(H) How a Patent ſhall be pleaded. 


] F a man pleads a grant by letters patent, he ought to ſhew under | ; 
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what ſeal. Per Hale 1 Vent. 222. 
hen the defendant pleaded letters patent to a e warre!'ts 
nformation, and made a profert of them, the court reſuſed che- 
in another term than that in which the profert was made. 1 Term 
Rep. 140. 13 
Vide Pleader, C. 62, Kc.) | 9 


Right Patent. 
Vide Droit, (B. 1, &c,—D.) 
Fide more relating to Patent, in Dignity, (C. 4.)—Diſmes, C. +. 
10 3 (G. 1, & c.) — Parliament, (L. 36.) — / Iſcouuc, j 
. To | 
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Vide W ogy ehaftical Perſons, (C. 10, 11.) Ei, (H. 
2, 5. —-Jiſttor, (A. 4.) 


. 
Suit in Forma Pauperis. 
Vid Forma Pauperis. 


JÞoo!. 
Vide Juſtices of Peace, (B. 64, &c.) 


P AWN, 
Vide Mortgage. 


PAWNAGE, or PANNAGE, 
| Vide Chaſe, (O. 2.)—Grant, (E. 8.) 


FATHENT 


Vide . (4 F. 49 = I, &c.)—Pleader, (26. 


Payment of Debts.” 


Vide Adminiſtration, AT I, 2.) Chancery, (3 A. 3, &c.—3 P. 1, 
&c.— 4 H. 1.—4 W. 14.) 


Payment of Legacies. 
Vide Adminiftration, (C. 3, &c.) — Chancery, (3 A. 3, &c.—3 C. 
2z &c.—3 - & 3. 6.) 


e.. | 
Vide Leet, (M. g9.)—Preregative, (D. 1, &c.) 


Juſtices ok Peace. 


Vide Title Fuftices of Peace. Diſines, (M. 4.) —Forccable Entry, 
(A. 1 ,—D, Ty &c. I2, &c.) London, (K. 6. ) 


Clerk of the Peace. 
Vide Fuftices of Peace, (D. 5.) 


Contra JIacem. 
Vide Afi upon the Caſe, (C. 4. rips (3 M. 8.)—Prihib- 


tion, (F. Ts ) 


Surety ok the Peace. 
Vide Farceable Entry, (D. 16, &c.)— Fuftices of Peace, (B. 5, 6, 7.) 


PFECOULIAR. 
Wide Adminiftration, (B. 6.)— Adminiſtrator, (B. 3. 5.) 


PEER AND PEERAGE. 


Vide Abatement, (D. 4.)—Chancery, (D. 2.)— Dignity, per tetum. 
— Ecclefiaftical Perſons, (C. 1.) — Nobility, —Officer, (E. 5.)— 
Parliament, (L. 16, &c.)—Scotland, (D. 4. 6.)—Serement, 
( C.) . 


PENAL STATUTE. | 


Vide Achian upon Statute, per totum.— Forfeiture, (C.)—Parlia- 
ment, (R. 19, 20.) 


PENALTY, 


Vide Allegiazce, (B. 4.)—GChancery, (38. 2.—4 D. 16. 19.) 
Varfeiture.— Here, (B. 6.) —Penal Statute.—Prerogative, 
(D. 60.) 


PENSIONS, 
Vide Prohibition, (G. 11.) —Tenths, (D.) 


PERAMBULATION OF A FOREST. 
Vide Chaſe, (G. 1.—I. , 2.) 


PERAMBULATIONE FACIENDA. 
Vide Pleader, (3 G.) 


a PERFORMANCE. 


Vide Chancery, (2 C. 1, &c.—2 X. f, 2.—4 D. 4, 14.)—Condition, 
(G. Iz &c.—K. 1.—IL. I, &c,—M. 25 & c. Covenant, (E. 2.) 
Hater, (A. 7, 8.)— Pleader, (C. 51, &c.—2 G. 15,2 V. 
13.—2 W. 33.) 


Por. 
Fide Aion uben the Caſe (B. 7, 8.)— 7uftices of Peace, (B. 
102, &c.) 


FARARPETUTT 
Vide Chancery, (4 G. 1, &c.) 


PERSONATING, 
Tide Aficn upm the Caſe J. r @ Deccipt, (A. 3.) 
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Fide Parliament, (F. 1, &c.—L. 2. 14, 15.)=Preregative, 1), 
78, &c.) 


PETIT CAPE. 
Vide Proceſs, (D. 5.) 


PETIT CONSTABLE. 
Vide Leet, (M. 6.) 


FEIIT LARCENY;, 
Vide Fuftices, (O. 4.) 


PELIT TREASON, 
= 7; Forfeiturc, (B. 3. 5.)—Jufticer, (L. 1, .. 4.) 


ANT. 
Vide Juſtices of Peace, (B. 46.) 


PHYSICIANS. 
(A) Phyſicians; The College of JIhyſicfans. 


L L medicines are adminiſtered by phyſicians, apothecaries, 
or ſurgeons. 

By charter 23 Sept. 10 H. 8. the king incorporated the phyſci- 
ans in London, per nomen prefidentis & collegii, frve communitala 
facultatis medicine London. 8 Co. 108. 114. 

And granted by the ſame charter, that within ) miles of Lendi, 
or within London, none ſhall practiſe phyſic, if he be not allowed 
by the preſident and college, ſub pœnd 51. per menſem, a moiety to 
the king, a moiety to the college. 8 Co. 114. 

And that there be four cenſors annually choſen by the college, 
qui haberent ſcrutinium, correctionem, et gubernationem omnium me- 
corum facultatem illum uten in London, aut ſuburbia, aut 7 milla 
in circuitu ejuſdem civitat”, et omnium medicinarum, &c. (Vide 8G. 

114. 6, 0 

By 4 ft. 14 H. 8. 5. this corporation, and every clauſe 


in the ſame charter are conſirmed.— Aud aſterwards, by the /; } 

1 Mar. . : © 
So, by the ſame /. 1 Mar. . it is enacted, that if the ſaid pre- 

ſident and college, or ſuch as they yearly authorize to ſcarch, ei- 1 


ane, 


8 


PHYSICIANS. 


vine, correct, Wc. commit any offender for his offence, to any 

riſfon in London, the gaoler, We, ſhall keep him without bail, till 
diſcharged by the preſident, or thoſe authorized, &c, on pain of 
Jouble the fine or amerciament aſſeſſed on the offender; fo as ſuch 
fine, &c. exceed not 20/. at any one time; a moiety to the king, a 
moiety to the college. ; 

80, by the /I. 14 H. 8. 5. no perſon ſhall practiſe phyſie through 
Fugland, till examined at London by the prefident and three elects, 
and having letters teitimonial from them; except he be a graduate 
of Oxford or Cambridge, &c. | 

And thereſore, if any (not a graduate of one of the univerſities) 
practiſe phyſic in Londen, or within 7 =_ without licence of the 
college of phyſicians, he ſhall be ſubject to 5/, per month penalty 
R. 2 Bul. 185. 

Tho? he be a man of {kill : for the f, 14 H. 8. 5. extends to all 
phyſicians. Pal. 486. : | 

So, it he praCtiſe in another part of the kingdom, without their 
licence. | | 

'Tho' the king, by patent grants him a licence to practiſe. R. 

Med. 47. 

: And this penalty of 5 /. per month every one will be ſubject to 
pay, tho he does not uſe male- practice. 8 Co. 117. b. 

And an information lies for the penalty. Vid. 

Or an action of debt by the preſident and college qui tam, &c. 
2 Cra. 121, Cro. Car. 256. 

And if the preſident dies after judgment, and before execution, 
his ſucceſſor, and not his executor, ſhall have execution. 1 Brown!. 
93. 20s. 159+ 

But an action does not lie by the preſident alone. R. 2 
Bul. 185. 


So, for male- practice of phyſic, the cenſors may puniſh any one 


by fine, amerciament, impriſonment, &c, ſecundum guantitatem 
delicti. 8 Co. 117. 5. 

Tho! he did not uſe male-practice for the ſpace of a month. 
8 G. 117. 6. 120. 3. 

And they may, for cauſe allowed by the charter and ſtatute, 
impoſe a reaſonable fine, and make a record of it, and for non-pay- 
ment immediately impriſon him. 8 Co. 120, 121. 

And therefore, they have a judicial power in caſes within their 
conuſance. R. 1 Sal. 396. Carth. 494. 

And they are a court of record: for otherwiſe they could not 
fine and impriſon. Mid. 

And therefore, if they make a judgment of a thing within their 
conuzance, it cannot be traverſed: as, if they determine any medi- 
eines to be hurtful and unwholſome. Bid. 

But, by the /. 14 H. 8. 5. none ſhall practiſe phyſic through 
Evgland, except a graduate of Oxford or Cambridge, who hath ac- 
complithed, Sc. his form, without any grace. 

And therefore, a graduate in an univerſity may practiſe phyſic, 
without licence of the college, in any part of the realm, out of Lan- 
den, or the ſuburbs. 2 Brownl, 261. | 

80 
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| be void. 


find corrupt or unmeet for medicines, to deſtroy: and an apothe- 


PHYSICIANS. 


So he may in London, or the ſuburbs; for he is not within ſbe 
enacting part of the ſtatute, or at leaſt he is excepted by the excey. 
tion. Per Daniel J. Warburton cant. 8 Ce. 116, ö. 

So any may practiſe in London without a licence, if he does nat 
uſe it for a month. 8 Co. 117. b. 120. 6. 2 Brownl. 264. 

And if he uſes it for a month, he can have no other puniſhment 
than 5/. per month. 8 G. 120. 6. 

So an apothecary may ſend phyſic to a patient, for a dit. 
temper which he knows, without direction by a doctor, thy 
he has not a licence. R. cont.. B. X. But this was 7. in Par., 
Med. Ca. 44. 

So the cenſors have ro power, by charter or ſtatute, to puniſh 
any by fine or impriſonment for practiſing phyſic without licence; 
for their power of puniſhment extends only to male- practice. R, 
8 Co. 117. 120. 2 Brownl, 264. 

So they cannot impoſe a fine, but for a certain cauſe. 8 Cy. 121, 
a. Shin. 676. 

Neither can they impoſe a fine for t:2mſelves; for the fine be- 
longs to the king. R. 8 G. 119. b. 121. 4. 

Neither ought it to be impoſed by the preſident and cenſors, but 


by the cenſors only. 8 Co. 119. 6. 
Neither ought it to be impoſed, without making a record of it, 


8 G. 120. | 
And if there be impriſonment for non-payment, it ought to be 
inflicted immediately. 8 Co. 119. b. 1 20. a. ; 
So a remedy for a fine, or penalty, ought not to be by plaint 
beſore themſelves z but by action, Sc. at the common law. 2 


Brownl. 265. ne 
So none ſhall be fined, and alſo impriſoned for the ſame offence, 


Did. 


(B) Putvilege of a Phyſictan. 


82 by the /. 32 H. 8. 40. the preſident or fellows f 
the college of phyſicians ſhall not exerciſe the office 

conſtable, or other office in London, or the ſuburbs, nor kee® 
watch or ward; but if choſen to the office, Ec. his election ſhall 


(C) Apothecary. 


B Y the ft. 32 H. 8. 40. mention is made of the wardens of tle 
myſtery of apotheearies in London. | 
And, by the ſame ſlatute, the preſident of the college of phyſicians 
may yearly appoint four molt diſcreet of that faculty, who being, 
ſworn by the preſident, may, as oft as they ſee fit, enter the houſes 
of apothecaries in London, to ſearch wares, Sc. And ſuch as they 


cary, reſuſing entrance for ſuch purpoſe, forteits 5 J. for cac 
cffence. And a perſon elected, refuſing to be ſworn, or make 


ſearch, &c. 403. 


PHYSICIANS; 


(D) Surgeon. 


Y the f 3 H. 8. 11. no perſon in London, or ſeven miles, ſhall 
5 practiſe phyſic or ſurgery, unleſs examined and allowed by the 
biſhop of Londen, or dean of Paul's, with four doctors of phyſic, 
and for ſurgery, others expert (four at leaſt ſo approved) on pain 
of 51. per month, &c. | 

And this ſtatute continues as to ſurgeons, tho” as to phyſicians 
it is varied by the . 14 H. 8. 5. and 1 Mar. Hf 

But, by the /. 3 H. 8. 11. a graduate of either univerſity 
1s excepted, 

So, by the ff. 32 H. 8. 40. ſince the ſcience of phyſic compre- 
hends the knowledge of ſurgery, the preſident and fellowſhip of 
phyſicians, or the fellows admitted by them, may praCtiſe phyſic in 
all it's parts. 


*By ft, 32 H. 8.c. 42, the ſurgeons of London are incorporated 


with the barbers of London; but they are ſeparated from them by 
| 18 G. 2. c. 15.9 , 
But the latter act only diſſolves the union. The two ſeparated 
companies remain under the ſame regulations as before. 4 Bur. 


1133.9 

& by the ff. 34 H. 8.8. any ſubject, who hath the ſcience or 
experience of herbs, roots, or water, by ſpeculation or practice, 
may miniſter, Sc. to any outward ſore, ſwelling, diſeaſe, &c. in 
Landen, or elſewhere, any herbs, ointment, baths, plaiſters, &.. 
xccording to their cunning, or drinks for the ſtone, ſtrangury, or 
zgues, without penalty, &'c, 

And this liberty for application in ſurgery to external ſores, c. 
or for potions in three particulars, continues not repealed by the 


| f,1 Mar. g. which regards phyſicians. Per Cro. Richardſon cont, 


Co, Care 257. Lit. 169. 212. 351. Jen. 261. R. cont, 2 
Ur, 121. | 


Yet the f. 34 H. 8. 8. enables only to make application to ex- 


ternal ſores, Sc. not to internal. 
do it extends only to good women in the country, c. 
- act for charity; not to thoſe who adminiſter for profit. X. 
351. ä | 


PICAGE. 
Vide Market, (F. 2.) 


PIE-POWDER. 
Vide Market, (G. 1, 2.) 


PILLORY. 
Vide Leet, (K.) — Tumbrel, (B.) 


PIOUS USES. 
Vide Uſer, (M.—N. t, &c.) 
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. 
Þ ide Courts, (D. 9. 13.) 
„ 
Vide Admiralty, (E. 3.) 


ISC HART. 


(A) The Nature of the Pꝛivilege. 

Piſchary is the liberty of fiſhing in the water of another, N. 
verb, P i{chary. 

And this liberty may be tlaimed by grant or preſcription, 7% 


 Preregative, (D. 50.) 


By a grant of a piſchary, the liberty only paſſes, and not the ſoil 
Co. L. 4. ö. Cont. Dau. 5 5. b. 

And a grant may be made de liberd, vel de ſeparali piſcn i. 

If a grant be de ſepα;¹]li piſcaria, the grantee ought to have the 
ſoil: for in treſpaſs for fiſhing in ſeparali piſcarid, liberum tenement. 
of another, is a good plea. Sal. 637. ide Doug. 56, where this 
point is ſaid to be yet unſettled. Vide etiam 2 U. Com. 39. and the 
notes to Co. Lit. 122. 4.“ 

If a grant be de /iberg piſcarid, the grantee ſhall have the property 
of the fiſh there, and ſhall maintain treſpaſs for fiſhing thc, 
Semb. Sal. 637. 4 Mod. 186, 7. Skin. 342. 

And it may be a free fiſhery in his own foil. Shin, 6798. 

So, by a grant of the water, the fiſhery paſſes, but not the foil, 


Cs. L. 4. b. Dav. 5 5. 6. 


So the water may belong to one; all the profits in it, and the ſoil, 


and ferry to another, Sau. 14. 
Yet, a man may have an eſtate of freehold or inheritance in: 


fiſhery. Dave. 55. 6. 
And may make livery upon a grant of a ſeveral fiſhery, Co. L. 40. 
So an aſſiſe lies of a ſeveral fiſhery. Dav. 55. b. 

So it may be demanded by a præcipe. 1bid. 

Bo a quad permittat lies of a fiſhery. Lid. 

And a monſtraverunt. Ibid. h 

So, a writ de rationabilibus diviſis. Dav. 57. 5. 

*By . 5 G. 3. c. 14. / 3. perſons taking, killing, or deſtrop- 
ing, any fiſh, in any river or ſtream, pond, pool or other water 
(not being in any park or paddock, Oc. ſhall forfeit for every of- 
fence, the ſum of 5 J. to the owner, Sc. to be recovered betore 
a juſtice of peace.* 

*Or by /. 4. the owner may recover the penalty by action, 
brought within 6 calendar months next aſter the offeuce com: 
mitted.* 

*But by /. 5. none are ſubject to the penaltics of this ac 
who have a juſt right or claim to take, kill or carry away ally 
ſuch faſh.® . a . 

*By virtue of the latter clauſe, a perſon, who fiſhes in 


a fiſhery belonging to auother, but to which he has a clan, 
] g MU 


PISCHARY:. 
for the purpoſe of giving occaſion to an action in order to 
ry the right, is not liable to the penalty under this ſtatute, 
Deng 517. 499.) ; 
[f a man juſtifies for uſing a piſehary, he ought to ſhew 
whether it be a common, free, or ſeveral piſchary, R. Hard. 


7. | | 
4 80 whether it be appurtenant to a manor or meſſuage, &c. for 
+ is an intereſt, and not an caſement. Hard. 407. 


(B) Ferry. 
60 a ferry does not belong to him who has the water, or a fiſli- 
ery in it. Save 11: oy : ö 

A ferry is a franchiſe, which cannot be ſet up without the king's 
eence. Hard. 163. | 

[f it be erected by licence, another cannot ere a ferry to the 
aul ce of it. Vide Action upon the Caſe for a Nuſance, (A.) 

Ho it be upon his own foil. Cont, Hard. 163. But the reporter 
rules 9. 

But le who has the privilege of a ferry, ought to have a right to 
the {oil upon both ſides of the water; for he cannot land upon the 
UI of another, without his aſſent. Sav. 11. | 

A feryy-man ought to be privileged, that he be not taken for a 

A common ferry-man may be indicted, if he does not keep his 
ferry in good repair. Hard. 163. 

So an action upon the caſe lies againſt him, if he refuſes 
paſſengers, or takes exceſhve prices. Hard. 163. Adm, Carth; 
191. 194. i 

And i is ſufficient to ſay, that all the inhabitants of the town 
have uſed tranfire ad libitum. R. Carth. 191. 


1 And it is no excuſe, that he built and repaited a bidge for paſ- 
lige. R. Carih. 193. | 
% But an action upon the caſe does not lie, for not keeping his 


terry, without ſpecial damage, any more than for a common nu- 


lace, R. Carth. 194. 


| PLACE. 
Vide Pleader, (S. 9. &c. Privilege, (A. 2.) 
=o 
2 PL AIN T. 
5 2 Abridgment,—Afiſe, (B. 11 .)—Gunty, (C. 8. 12.)—Courts; 


(P. 5.)—Pheader, (C. 9.—3 K. 2.) 


on, . 

i: PLANTATIONS. 
: Vide Navigation, (G. 1, &c.) 
ac 
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{ de Adm upon the Caſe for a Deceipt, (A. 1.)—Bankrupt, 

1 * of Peace, (B. 42.) —Pleader, (2 G. 8.— 
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Vide Abatement, per tetum,— Accompt, (E. 3, &c.) - Accard.— 4 


upon the Caſe upon Aſiumpſit, (H. 5, 6. 8.) — Action upon the (;; 
for a Deceipt, (F. 4.) — For a Diſturbance, (B. 2. — Har Ne! 


61 
by 


gence, (C. 3.)—For a Nuſance, (E. 2.) — Action upon the Caſe . 
on Traver, (G. 6.)—Admiralty, (E. 21.)—Amendmen, (K. 1,— 
M.)—Antient Demeſne, (F. 5, 6.—G. 2, 3. 5+)—Anniity, F. 
— Appeal, (G. 3. 7, &c.)—Arbitrament, (I. 4.)—Aſiſe, (B. 12, 
&c.—C. 3, 4-)—Attachment, (H.—I.) —Attaint, (C. 4.)—4. 
torument, (M.) — Attorney, (B. 22.)—Bail, (R. 3, &c.)—Bank. 
rupt, (D. 35+ 39.) — Bargain and Sale, (B. 12.) — Barm and bene, 
(2 D.) - Baſtard, (D. 1.)—Chancery, (I. 1, 2.)—Charters, . 
3.)—Copyhold, [P. 4-—Q. 7.) — Gurte, (P. 10.)—Deviſe, (P. 
—Diſmes, (M. 15.) — Droit, (C. 5.) —AHrrer, (D) — Fine, H. 1, 
2.)—Indiftment, (K.— I..) Information, (D. 5. — Fuftices, M. 
3.) Parliament. (L. 4.) — Patent, (F. 8.—H.)—Pleater, (E. 1, 
&c.)—(M. 2.—0. 2.—Q. 6,—Y. 3.—2 A. 3.—2 D. 3, &, 
12, &c.—2 E. 3.—2 G. 1, &c.—2 L. 2, 3 —2 8. 11. 19,2), 
4, &c.— 2 W. 13. 16, &c.—2 X. 3, &c.—2 V. 4, &c.—2 J. 
3.—3 A. 8.—3 B. 18, 19.—3 E. 4.—3 F. 3.—; 1. 7, &. —3 
K. 11, 12. 3 L. 10, &c.—3 M. 11, &c.—3 N. 4.—3 0. , &,) 
Pojar, (F.)—Prerogative, (D. 74.)—Preſcription, (H.) — Q. 
Warrants, (C. 4.) —Receipt, (B. 3.) Surrender, N.) — Jun 
(G. 19.) Heucher, (B. 1, 2.—F. 1, 2.)-Utlagary, (C. 2.) 
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Common Pleas. 


Vide Courts, (C. 1, &c.)—Pleader, (C. 4. 11, &c.—3 B. 2./- 
Ducd Permittat, (D. 2.) 


Conuſance of Pleas. 
Vide Courts, (P. 1, &c.) 


Court of Pleas. 
Vide Chancery, (A. 1.)—Gurts, (D. 2.—)Dett, G. 14) 


— 6 ct _ — 


PLEADER., 


(a) The Advantage of Pleading. 


DLEADIN G in a large ſenſe, is the expreſſion in prope! 
technical language of the facts alledged by the partic to # 
ſuit. But in a more limited ſenſe it comprehends only all the 
proceedings ſubſequent to the count or declaration.“ ö 

The ſubſtantial rules of it are founded in ſtrong ſenſe, and in 
the ſoundeſt and cloſeſt logic; and ſo appear, when well unde 
ſtood and explained; though, by being miſunderſtood and mi 
applied, they are often made uſe of as inſtruments of chicane. I. 


per Ld. Mansfield, Robinſon v. Ruley, P. 30 G. 2. 1 J. U. 
315] 
3 #Pl::0- 


P LEADER. 


#Pleadings were diciently pronounced by the counſel, ore 
/ ny, and minuted down by the prothonotaries, and afterwards 
entered of record in the Latin language.“ 

t is one of the moſt honourable, laudable, and profitable things 
in our law, to have the knowledge of well pleading in actions 
real and perſonal. Lit. fe 534. 

Plea (1rom the Saxon les or pleoh, i. e. juris actis comprehends 
all that every party to the action alledges in court. BU. Nam. 
Lex. Verb. Flea, 

And of this rolls are made. 

Antiently, the writ was entered on a roll, and the tenant or 
defendant ſometimes might appear at the day given by the roll, 
1 $ul, 64. Vide poſt, (B. 6.) 

Now there are only, the imparlance-roll, on which are entred 
che declaration and imparlance. 

Ihe plea roll. 

By rule, H. 1654. in C. B. the rolls of Eafter term ſhall be 
brought in to the prothonotary entred and doggetted on or before 
the firlt day of T;7nity term, and the rolls of every other term, 
tea days before the eſſoign day of the next term, on pain of 109. 
for each roll wanting; the rolls of Zafter term thall be delivered 
by the prothonotary to the clerk of the warrants within fix days, 
ud of other terms before the eſſoign day, and the clerk of the 
warrants in five days ſhall deliver them to the clerk of the efloigns, 
0 e Rules and Orders of C. B. IO, 11 .) 

Br rule P. 34 Car. 2. the rolls of Eaſter term ſhall be brought 
in by the firſt day of Trinity term, thoſe of Trinity term by 
Mchrelmas day, thoſe of Michaelmas term by the 6th of January, 
md thoſe of Hilary term, four days before Eafter. (Vide Rules 
pul Orders C. B. 85.) 

By rule P. 5 W. & M. the rolls of Eaſter term ſhall be 
brought in to the clerk of the eſſoĩigns before Trinity term, and of 
every other term before the eſſoign day of the next term. ( Vide 
Ru and Orders of C. B. 113+) 

\nd no roll ought to be received poſt terminum, without the 
(eve of the court on motion. 1 Sal. 88. 

ut now in the Common Pleas by indulgence, the rolls of 
Iichachmas term are taken in, and doggetted in Hilary term, 
thoſe of Hilary in Hater, of Eaſter in Trinity, and of Trinity in 
alichrelmas 3 and will not be taken in er the end of theſe terms 
relpectively, Impey's Practice. C. B. 2d Ed. 344. 

In B. R. by rule Mich. 5 Ann. every attorney ſhall bring in 
ul lis rolls into the office fairly ingroſſed, by the times limited by 
le former rules; the rolls of Trinity, Michaelmas and Hilary 
terms beſore the efſoign day of every ſubſequent term, and thoſe of 
Laer before the firſt day of Trinity term.“ Imp. Pract. 315. 4th Ed. 

Hut now the cy/fos brevium indulges the attornies, by attending 
the King's Bench office the day but one before every term, ex- 
Cept Trinity; and he attznds the day preceding that term, to ie- 
ene and file their rolls. Ip. Pra. K. B.“ Id. ibid. 

By the fe. 36 Ed. 3. 15. all pleadings in the king's court, or 
ny other, thall be debated and adjudged in Eugliſi, and enrolled 
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Scotland, or which concern the adminiſtration of juſtice, Cn jul 


bers by figures, common abbreviations, names of writs, or tech 


PLEADER, 


And Latin comprehends not only that which is allowed b. 
grammariars, but alſo words of fignification well known to 4, 
ſages of the law: as, meſſuagium, toftum, gardinum, S. N 
Co. 133. a. | 

So, words newly invented with an Avglict. 10 Cy, 133.0 
Vide Abatement, (H. 2.) — Action upen the Caſe, (G.g.)— hn, 
ment, (D. 2.)—Obligation, (B. 3. 5.) 

But an addition in an indictment, &c. by Engliſh words wil b 
well. 1 Sid. 101. Vide Indictment. (G. 1.) 

So a return of a proceeding, in Eagliſb, on a writ of ener u 
Berwick, where the entry ought to be in Erglifh, is good, R. 
&al. 269. 

And by the ff. 4 G. 2. 26. all writs, proceſs, and returns 20 
proceeding thereon, all pleadings, rules, indictments, informs. 
tions, inquiſitions, verdicts, records, patents, &c, bonds, fine; 
c. and all proceedings relating thereto, &c. in courts leet, cour; 
baron, or any court of juſtice in England,” or the exchequer n 


be in Exgliſb only, and written in a legible hand, cloſe, in wor; 
at length, and not abbreviated, on pain of 50 /. 

So, by the /. 5 G. 2. 27. and 6 G. 2. 14. in actions under 
10 J. or under or above in Wales, 

But theſe acts extend not to the uſual method of writing nun 


nical words. Vide the ft, 6 Geo. 2. 14. ſeft. 5, 


(B) Appearance. 
(B. 1.) What ſhall be. 
T HE firſt act of parties in court is, that the defendant ap 


pears to the proceſs againſt him, 

And the appearance is, when the defendant ſhews himſelf i 
court, in perſon, or by his attorney ready to anſwer to the ation, 

And he ought to enter his appearance by filing common bail 
or ſpecial bail when it 1s required, Pr, Reg. 40. 

When ſpecial bail ſhall be required. Vide Bail, (K. 4.) 

And therefore, the plaintiff cannot declare in B. R. till! 
committitur of the party is made, or bail put in, 1 Rol. 581. l. 19. 

* And nothing is a performance of the condition of the bat 
bond, but putting in bail above. 5 Bur. 2683.* 

Nor in C. B. till bail is put in, or the party is brought ind 
court by habeas corpus, 

But by the /. 4 & 5 W. & M. 21. a declaration may be de- 
livered to a prifoner or gaoler, &c. 

And by the . 12 Geo. 29. where the cauſe of action amounts 
not to 10 J. on affidavit of proceſs being ſerved, if the defend.it 
appears not in four days (by ff. 5 Ges. 2. 27, in eight days) af 
the return, the plaintitf may file common bail, and enter a1 i 

carance, as if the defendant had appeared. 

So, if the attorney for the defendant accepts a declaration iron 
the plaintiff's attorney, it ſhall be an appearance ſor ttt (ts 


tendant. Pr. R. 39. 4 


PLEA PEER. 


If he undertakes that he will appear, after a writ taken eut, it 
fl all be an appearance. Mod. Ca. 42. 

If an attorney has undertaken to appear, the court will oblige 
him to do it, even though he had no authority from the defendant, 
Lwymer v. Hollifter, P. 12 G. Str. 693.] 

But if the tenant or defendant be in court, and ſays that he will 
not appear; this is not an appearance. 1 Rul. 580. J. 15, 

So, if the tenant in an aſſiſe makes default, and another ap- 
pears for him, as his bailiff, and he comes into court, and diſ- 
avows him to be his bailiff, this is no appearance; for he comes 
for another purpoſe; viz. to diſavow his bailiff. 1 Rel. 580. J. 20. 

So, if the attorney accepts the declaration for the defendant, :f 
he approves of it; it ſhall not be an appearance, if he afterwards 
ſends back the declaration. Pr. N. 41. 


So if, before the writ iſſues, he undertakes that he will appear; 


it is not an appearance, tho' the writ be afterwards ſthewn to him. 
Mad. Cu. 42. 

So, if he undertakes, after the writ is ſued out, but afterwards 
refuſes, he ſhall be compellable to enter an appearance, but it is 


no appearance till it is entred. Md. Ca. 86. 
So it is not an appearance, if it is not recorded; for, whether 


te appeared, or net, ought to be tried by the record. Bro. De- 
fault 32. KR. Cro. El. (466.) per 2 J. Keilw. 180, 

[If a man abroad enters into a bond, conditioned for his ap- 
pearance in B. R. at his arrival in Eugland, to anſwer any de- 
mand that may be made againſt him, by or on the behalf of 4. 
the court, to prevent forfeiture of his bond, will admit his ap- 
pezrance, and direct him to enter into recognizance with ſure- 
ties to anſwer the demands in the condition. A black merchant v. 
Dirreil, T. 30 31 G. 2. 1 B. M. 398.) 

In an action againſt a bailiff and commonalty, it is not an ap- 
pearance, if the bailiff appears without the commonalty; for 
they are but one corporation. 1 Kol. 5 82. J. 30. 

A corporation aggregate cannot appear in any other manner 
than by attorney. Bro. Abr. tit. Cærporation 28. 

Nor, in an action againſt huſband and wife, if the huſband ap- 
pears without the wife, or e contra. Vide poſt, (B. 4. 10.) 

Appearance cures all errors and defects in proceſs. 


163. 167, 415. 424+] 
(B. 2.) Where it ſhall be entred. 


Barnes 


An appearance on a capias in C. B. ſhall be entered in the fiza 
lers office, out of which it iſſued, Compl. Att. 31. 

On an attachment of privilege it ſhall be entred in the re- 
membrance-roll of the prothonotary out of whoſe office it iſſued. 


By the f.5 & 6 . & M. 21. , 37. (and 9 & 10 VV. 3. c. 
25. J 33.) the defendant ſhall cauſe an appearance or common, 
bail to be entered or filed in eight days after the return of the 
procels, on pain of 5 J. to the plaintiff, for which judgment ſhall 
be awarded immediately, and execution taken out. i 
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PLEADER, 


By the /. 4 & 5 Ann. 16. the attorney for the plaintif or g. 
mandant ſhall file his warrant of attorney the ſame term he 8 
clares; and the attorney for the defendant or tenant the "a 
term he pleads. | 


(B. 3.) How it ſhall be enforced, 


If an action be againſt an officer of a court, he ought to 2. 
pear of neceſſity, otherwiſe he ſhall be condemned]; for he is 4. 
ways preſent in court. 1 Rel. 580.1. 22. 8 H. 6. 16, a, 

As, an attorney; for being upon record, he is always preſent i 
court. 

So, a ſheriff upon his account. 1 Rol. 580. J. 25. 

So a man, who is a priſoner in the ſame court. 8 H. 6. 14, 
Bro, Default 36. 

Otherwiſe, if he be a priſoner in another court. 1 Rl. 585 


J. 29. And therefore, if ſuch a one be brought in by habeas c. 


us, there is no occaſion for an appearance, Bro, Default, 31, 36, 
By the ,. 13 Car. 2. 2. .. 2. any, having cauſe of perſona 
action againſt a priſoner in the Fleet, may ſue forth his origini 
and have a habeas corpus directed to the warden to bring up the 
riſoner at a certain day in term before the juſt. of C. B. an! pu 
in a declaration on ſuch original againſt the priſoner preſent at 
bar, who ſhall be bound to appear in perſon or by attorney, andif 
he does not plead on a rule given to be out in eight days after 
appearance, judgment by nihil digit ſhall be entred againſt him. 
By the „. 4& 5 V. & M. 21. if any be arreſted on any wi 


out of the courts at Weſtminſter, and detained for want of ſuretie; 


for his appearance, the plaintiff, before the end of the next term, 


after ſuch proceſs ſhall be returnable, may declare and cauſe : 


copy of a declaration to be delivered to the priſoner or paoler in 
whoſe cuſtody he is; and if the priſoner does not appear and 
plead, the plaintiff ſhall have judgment, as if he had appeared 
and refuſed to plead, | 

[If defendant is regularly intitled to be ſuperſeded, (the order 
for his being ſuperſeded having become abſolute two days before 
the end of a preceding term) yet is not actually ſuperſeded, but 
remains in cuſtody of the marſhal, and on the 5th day of next 
term, a declaration is delivered to him at the ſuit of another plain. 
tiff, he is well charged. Hutchins v. Kenrich, T. 33 & 34 C. 2. 
2 B. M. 1048.] 

[To charge a defendant already in cuſtody with a new ſuit in 
vacation-time, plaintiff muſt file a bill as of the preceding term, 
and then deliver or leave a copy of declaration as of preceding 
term, and make affidavit of it; there is no occaſion for hates! 
corpus ad reſpondendium. Hills v. Kenrict, T. 33 & 34 G. 2. 
B. M. 1048.] 

([A convict on an act working no forfeiture, ordered to be pits 
doned on condition of tranſporting himſelf, may on motion 
charged in cuſtody in a civil action, but not held to bail, nor have 
execution againſt his perſon ; for that would prevent his perſorm- 
ing the condition of his pardon. Coffin v. Gunner, T. 4 6.2 
Str. 873. Ld. Raym. 15 72.) 


PLEADER. 


But the court will not take notice of the king's intention to 
pardon, though ſignified by the attorney-general. Macdonald 
cafes 1747» Fefter 61.] 18 3 

A priſoner, upon conviction for a libel, being in contempt 
upon an injunction in chancery, may be charged with an atrach- 
ment, attorney- general conſenting. Baſket v. Rayner, MH. 9 G. 
2. B. R. H. 170. ] : 

A priſoner, on a charge of felony, may be charged with a 
latitat, Daintree v. Fuftice, H. 9 G. 2. B. R. H. 190.] 

If a man arreſted upon proceſs is bailable and can find ſurety, 
the ſheriff diſmiſſes him, if common bail is ſuthcient, on the 
undertaking of ſome attorney of the ſame court to appear for him: 
if ſpecial bail 1s required, the theriff takes a bond with ſurety for 
his appearance at the return of the proceſs. 

By the f. 13 Car. 2. 2. %. 2. the ſheriff ſhall not require a 
bond above the penalty of 40 /. for appearance upon an arreſt or 
proceſs out of B. R. or C. B. unleſs the cauſc of action be- ſpe- 
cially expreſſed in the writ. 

After which ſtatute the clauſe of (ac etiam bille ) was inſerted 
in proceſs out of B. R. 

And afterwards, by rule of court before Nerth, Ch. J. it was 
inſerted in proceſs out of C. B. Comp. Sol. 67, 

Ac etiam to anſwer in a plea of trover, and for converting the 
oods of the plaintiff; the cauſe of action is here ſufficiently ex- 
preſſed, to hold to bail under 13 C. 2. c. 2. Callaghan v Harris, 
H. 9 6. 3. 2 Will. 392.) 

By the /. 12 Ges. 29. amended by 5 G. 2. c. 27. made perpe- 
tial by 21 C. 2. c. 3. if the cauſe of action amounts not to 10 J. 
or in inferior courts to 404. and now by 196. 3. c. 70. to 107. the 
fame as in ſuperior courts, the plaintiff ſhall not arreſt, but ſhiall 
p:rlonally ſerve the defendant with a copy of the proceſs, and if 
an appearance be not entred in four days after the return of the 
procets, on an idavit of ſervice filed, ſhall enter a common ap- 
pearance and proceed as if the defendant had appeared, 

By the /. 5 Geo. 2. 27. if not entred in eight days. 

f, on defendant's not appearing to a writ of £/er term, plain= 
tiff file common bail as of Trinity term, the cauſe is out of court, 
J. R. H. 138.* 

The plaintiff cannot file common bail according to the ſtatute 
ater the ſucceeding term after the writ is returnable. 2 Term 
Rep. 519.8 | 

e, the defendant be rightly named both in the writ of ct 
65 rſpondendum and in the declaration delivered de bene , and 
in the alfidavit of ſervice of the writ, but not in the appearance en- 
tered by the plaintiff according to the ſtatute, this may, on appli- 
cation to the court be amended. 3 i. 49.5 

_— to appear muſt be given with all proveis ſerved, Barnes 
4J0r. 

lt muſt be given before nine at night. Barnet 310. ] 

It the notice is directed to plaintiff, inſtead of defendant, it is 
fin'ty, or if the word next is omitted, or next inſerted inſtead of 
Maut. Barnes 306. 308. 310. 409. 411. 419. 
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[This is exploded; and notice is good without infant, net, 
year. Barnes 425«] 

If there is no notice ſubſcribed to the copy of the proceſs ſeryy, 
it is irregular; but if defendant's attorney takes the eclar, 
tion out of the office, and pays for it, it is a waiver of the im. 
gularity. Mergan v. Luckup, P. 9 G. 2. B. R. H. 242.) 

Af the defendant's name is not put to the notice at the bottom q 
latitat, it is bad, and ſhall be quaſhed. Behema v. Fame, T, 
G. 18 2. Ni. fog.) 

Notice on the copy of proceſs muſt he to appear on the 2 
day, though a Sunday, Barnes 293, 294, 295+] 

[If there is variance between the name in proceſs and in na. 
tice, proceedings thall be ſtaid. Barnes 298. ] 

[Athdavit of ſervice mult be made, or proceedings will be ſaid, 
Barnes 412. ] 

[If the date is omitted, if it is to appear before the king's jul 
tice, (inſtead of juſtices) or not fifteen days between 7zefle and re. 
turn, proceedings ſhall be ſtaid. Barnes 420. 426, 427.] 

It is not neceilary to ſhew defendant the original writ, but only 
to deliver him a copy. Per Curiam. Morley v. Glover, A. 46 
2. Str. 877. Barnes 302. 422+] 

[But, if defendant ſerved with copy of proceſs, demand to ſe 
the original proceſs, and is refuſed it, it is not good ſervice. Sd. 
Eitrar v. Farmer, T. 8 G. 2. B. R. H. 138.] 

[In debt, if it is above 10 J. there is no occaſion to put the ro. 
tice to appear at the bottom of the proceſs, under tlie A. G. 2. 
Iilſ. 22. 

So if the copy of lalilat ſerved is only to anſwer A. without 
ſaying in a plca of treſpaſs, or thewing any cauſe of action, aud 
defendant takes the declaration out of the oilice, it amounts to un 
appearance, which is a waiver of the defect in the proceſs. Ci 
wal! v. IAſurtin, P. 10 G. 2. B. R. H. 369.] 

[But if the plaintiiF's name is omitted in the writ, defendant 
may at any time apply to [et aſide proceedings, for it is no pro- 
ceſs at all; otherwite, if ſervice of writ is irregular only, for 
there he mult apply as foon as poſſible after notice, Thonyſen v. 
Braune, T. 10 & 11 G. 2. Andr. 16.] 

[If it is doubtful, whether the place where defendant wi 
ſcrved be in the county where proceis iſſued, or not, it ſhall be 
deemed good ſervice, eſpecially if defendant promiſed to appear 
to any proceſs. Drew v. Marrioit, T. 17 G. 2. Will. 77. 

* A bill of Z7iddl;ex ſhould not be ſerved in London, or elle- 
where out of the county of Middleſex. Doug. 369. (384) 1 
Term Rep. 187.“ | 

But it ſcems that a /azrat may be ſerved in any county. 18. ibid. d 

A defendant muſt not be ſerved with proceſs, while he is at- 
tending his cauſe at any of the courts at ier. 2 Str. 1094 

[Se: vice of a writ at any time of the return day, though after 
tne court is riſen, is good. Hall v. Gatton, H. 2 G. 2. MM: 
v. Paul, T. 11 & 12 6. 2. IWeyburn v. Neale, MH. 19 6. 2, 
Maud v. Barnard, T. 32 & 33 G. 2. 2 B. AM. 812. 


*Service 
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#Service of a latitat at eight o'clock in the evening of that day 
gn which it is returnable, is good, though the declaration be left 
in the office in the courſe of the ſame day. 1 Term. Rep. 191.“ 

[Service of a meſne proceſs on the return- day is good in C. B. 
25 in B. R. General Rule, P. 8 G. 3. 2 Will. 372.) 

[Copy of proceſs put through key-hole to defendant who knows 
the contents, good ſervice, Barnes 405.] 

[Copy en by letter, if defendant takes it out and reads it, is 
good ſervice. arnes 422.] 

[Copy of proceſs tendered to defendant at his houſe, and left 
there, is good ſervice. Barnes 278.] | 

(Service of copy of writ, except what relates to other defendants, 
not good. Barnes 405. ] 

f proceſs is dated ſubſequent to ſervice, it is irregular. Barnes 

8. 

: (Service is good, though in a liberty, and not by proper officer ; 
but the party injured may bring action. Barnes 404. ] 

y 2 G. 2. c. 23. / 22. every copy of any writ or proceſs 
that thall be ſerved on any defendant, ſhall, before the ſervice 
thereof, be ſubſcribed or indorſed with the name of the attorney 
cr ſolicitor, who ſhall be retained or employed by the plaintiff in 
ſuch writ or proceſs.“ Pp 

But this does not extend to the caſe of an attorney ſuing by 
attachment of privilege. 4 Term Rep. 275. 

Iso if the writis not directed to the ſheriff of any county, (yet 
advantage may be otherwiſe taken. Semb.) Barnes 404. ] 

[Service of ſpecial original is not ſufficient, it muſt be of pro- 
ceſs againſt the perſon ; or plaintiff may have ene and diſtreſs on 
his original. Barnes 407. 410+] 

Original once uſed, (though improperly, as by ſerving copy) 
cannot be afterwards uſed, Barnes 417+] 

[Appearance entered by plaintiff does not cure proceſs being 
lerved on a wrong perſon. Barnes 406. } | 

[Proceſs directed to the ſheriff of Kent ſerved in the cingre= 
puts is bad; it ſhould be 4%at. cap. to the conſtable of Dover caſtle. 
barnes 422.] 

If an attorney of B. R. or C. B. accepts a warrant, (or under- 
takes to appear, Med. Ca. 86.) or ſubſcribes a proceſs or warrant 
to make an appearance, and does not enter an appearance accord- 
ingly, he ſhall be ſubject to an attachment, or to be erazed out 
0! tie roll, and the party cannot countermand appearance after 
retuner, Ord, Compl. ttt. 292, 293. 

If the party afterwards countermands the warrant, the attorney 
ſhall be compellable to enter an appearance. Pr. R. 38. 

But if there are ſeveral defendants, the attorney is bound only 
to 2 for ſuch of them as give him authority. Pr. R. 39. 
1 dal, 87. 

If, i pon an arreſt, the ſheriff takes ſurety for appearance, and 
the party does not appear, the ſheriſf may be amerced, on a rule 
being given to bring in the body; and ſo Jer quottes. Crimp. Alt. 311. 

[The ſheriff takes bail at his peril; and, on the common rule, 


he w uſt either bring in the body, or juſtify gocd bail in " 
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a. PLEADER. 


[If the ſherifF brings defendant in perſon into court, they com. 
mit him charged with the cap. ad reſpond. Barnes 392.] 

[If defendant in cuſtody at the ſuit of plaintiff only, has 2 fun 
perſedeas, plaintiff cannot charge him with a new declaration, 
Barnes 368.] 

If defendant is in cuſtody at fuit of ſeveral plaintiffs, one nn 
diſcontinue, pay coſts, and ſerve defendant in cuſtody with com. 
mon capias, and notice to appear, and fign judgment for want 
of plea. Barnes 392.] 

But the uſual way is to aſſign the bail bond to the party. Vid 
Bail, (K. 5 

And now, by the ff. 4 & 5 Ann. 16. if, on an arreſt by proceſ; 
from the courts at, We/iminfler, the ſheriff, &c. takes bail, he, at 
the requeſt and coſts of the plaintiff ſhall aſſign to him the bail 
bond, Sc. by indorſing it under his hand, and ſeal in the preſence 
of two witneſſes, which\may be done without ſtamp, if ſtampt 
before put in ſuit; and 1K ſuch bond be forfeited, the plaintif 
may fue 1t in his own name; and the court may, by rule or rules 
of court, give ſuch relief to the plaintiff or deſendant in the ori- 
ginal action, or to the bail, as is reaſonable ; which rule ſhall be 
in the nature of a defeazance to the bail bond. 

But an action upon the caſe dogs not lie againſt the ſheriff for 
a falfe return; for he is compelhſble to accept bail by the J. 23 
JI. 6. 10. K. 2 Sand. 60. Sid. 23. 439. R. 1 Rol. 92. |, 
50. 807. J. 50. KR. Ney. 39 | 

If the plaintiff docs not yake an alignment of the bail bond, 

bur proceeds, by amerciament of the ſheriff, to enforce the ap- 
pearance of the deſendam he ought to give 4 d. to the {heriff to 
make a return of the writ, and if he returns cpi corpus, or ral. 
didit ſe, he thall give à rule to the theriff to have lis body on pain 
of 40 f. and if he has it not, he may have an habeas corpus, upon 
which the ſheriff can return nothing, (if he has not the body) but 
tunguidus in priſond, and then ſhall iſſue a duces fecum licet languidu: ; 
if the ſheriff does not return the habeas ch, he ſhall be amerced; 
and fo ties quaties, and the amerciaments may be eſtreated into 
the erown othce, and from thence into the exchoquer, Comp, 
Att. 311. Vide Bail, (K. 5.) 
But after the eſtreat of the amerciaments, they may be cm- 
pounded or diſcharged, upon motion in the excheguer, and a cer- 
tiſicate of the plaintig's attorney that the debt is ſatisfied. 1 
Sal. 54 N 

For the modern method of proceeding againſt the ſherift to 
compel juſtification. Fide Tidd's Pra@t. 159. et infra.* 


x (Be &) [Service of huſband good for both, and plaintiff may enter 
— bu. appearance for both. Barnes 406. 412.) 
band and In an action againſt a huſband and wife, if the huſband be 
2 88 taken on the capias or exigent out of B. R. he ſhall remain m 
| priſon till bail given for himſelf and his wife. 1 Kc. 583. . 7. 
20. 1 Sal. 115. : 
So, if he appears on the exigent. 1 Rel. 583. J. 5. K. Ci. 
El. 370. 
So, if he appears on the original. 1 Rel. 383. J. 15. 
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& if the huſband is arreſted on a laritat. 1 Rel. 583. J. 30, 
Pr. Reg. 66. 

And if the huſband be an attorney, &c. he cannot appear in 

ſon and put in bail for his wife, but he ought to put in bail for 
bmſclf and his wife; for he ſhall not have privilege in an action 
2cainſt him and his wife. R. 1 Rel. 580. J. 45. Vide Attor- 
10 B, 1 4) 

* if Pa action be againſt huſband and wife as executrix. 
R. C. El. 118. 1 Leo. 138. 

So alſo, in an action againſt huſband and wife in C. B. if the 
Luſband comes in upon the capias or exigent, he mult put in bail 
for his wife. Bro. Default 7. Bro. Baron and Feme 5. 8. 37. 
1 Rl. 583. J. 10. cont. for a ſuper/edeas ſhall go for the huſband, 
and he ſhall go without day; for he cannot anſwer without his 
wife, and proceſs ſhall continue againſt her till ſhe be waived. 
N. acc. for the appearance of the huſband ſhall not be recorded, 
nor a ſuperſedeas allowed for him, till he gives an appearance alſo 
for his wife. 1 Leo. 138. Cro. El, 118. R. Heb. 179. 

So, if the huſband be taken on a capias or exigent. Bro. Ba- 
en and Jene 1. 10. R. Cre. Car. 58. 

So, if the huſband be outlawed and ſue a charter of pardon 
nd a /cire facias upon it; it ſhall not be allowed without his wife. 
Bri. Baron and Feme. 10. 19. X. Cre, Car. 58. 

So, in an action againſt huſband and wife, if the huſband ap- 
pears by attorney, he fhall enter an appearance for both. 
! Brownl, 46. Mod. Ca. 86. 1 Sal. 115. 

*ut in C. B. it is ſaid, that if huſband and wife be joined in 
the writ, and the huſband enter an appearance for himſelf only, 
the plaintiff cannot afterwards ſign judgment for want of a plea, 
without making a demand of a plea. H. Black. 235.* 

80, if he gives bail, he ſhall give it for both. Md. Ca. 17: 
Vent. 49. 1 Sal. 115. a 

In an action againſt huſband and wife, if the wife be taken on 
the capias, and not the huſband, an exigent ſhall iſſue againſt the 
huſband, et idem dies datus to the wife. Bro. Baron and Feme 1. 
But it is ſaid that the wife ſhall go without day. Bid. 10. 11, 
Vide tht, (B. 10.) X. 2 Cre. 445» Cro. Car. 58. Hut. 86. 
Enb. 1 Vent. 49. 

My if the wife renders herſelf on the exigent. Cyo, Cur. 58, 

ut, 86, 

So, if the huſband was before in cuſtody, and the wife is 
uten, and non eff inventus, returned for the huſband; the wife 
ſhall be diſcharged upon common bail, and other proceſs ſhall go 
ainit the huſband with an idem dies to the wife. R. 1 Sal. 11c. 

If the huſband and wife are both taken upon the copiar, the 
tuſd:d only thall be committed, if he does not give bail for him- 
lelt and his wife, and the wife ſhall be diſcharged, idm. 
Lev. 1, Semb. cont. 1 Vent. 49. Ac. 1 Lev. 216. 

f the huſband on the exigent be returned cutlarved, the wife 
hall go without day, for the proceſs is determined. Gro. Car. 


[1 Hut. 80. 
If 
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If the proceſs continues till the huſband is outlawed, and dhe 
wife waived, and ſhe be taken upon proceſs, and the oula of 
the wife is pardoned, but of the huſband not, ſhe ſhall be gx. 
charged from her impriſonment. Dy. 271. 5. 1 Sid. 21, 

If the huſband be taken, or renders himſelf on the exigent 
and the wife is returned waived, the huſband ſhall go withou 
day. Cro. Car. 58. 

If the huſband and wife are both taken, the wife ſhall be di. 
charged, tho” the action be againſt tliem for the debt of the wiſe 
dum fola, and ſhe was firſt in cuſtody. R. 1 Lev. 216. 

So, if both are taken in execution. R. 1 Lev. 51. 

But it there be judgment againſt a woman, who afterwary 
marries, execution goes againſt the wife only, and ſhe ſliall be in 
execution. R. 2 Cro. 323. 2 Bul. 80. 3 

So, in B. R. if the wife be arreſted, and not the huſband, the 
huſband is not compellable by the courſe of the court to appear 
for himſelf and his wife. Per Cur' 1 Rel. 583. J. 39. 

So, in B. R. where the huſband is compellable by the courſe 
of the court to appear for himſelf and his wife, it is in the election 
of the court, whether he ſhall be compelled to give bail for hi; 
wife; for all bails are in the diſcretion of the court. R. 1 R.. 
583. J. 22. 


(B. 5.) At what Time the Appearance ought to be. 


(x. ) The defendant ought to appear, regularly, at the return f 
At the day the writ or proceſs. Co. L. 135. a. 
of rheretur®. And if he does not appear at the return of the fiſt procch 

he may at the return of any ſubſequent proceſs. 
By rules upon the ,. 4 & 5 V. M. 21. if a declaration be 
.delivered to a priſoner, according to that ſtatute, before A. 
Paſ. or Craft. Animar', and affidavit of it filed with the proper ſe- 
condary, the defendant ought to enter his appearance with the 
proper officer within ten days after Eaſter or Michaelmas term, 
otherwiſe upon a rule given to appear and plead, to be expired 
- in eight days, and to be given after the proceſs upon which he 
was taken is returned, and on a copy of the affidavit produced 
to the prothonotary, and a certificate that no appearance is cntred, 
judgment ſhall be ſigned againſt the defendant. Vide pe, (C. 4 
E. 41.) (Vie Rules and Orders of C. B. 114, 115. 

So, if a declaration be delivered in Hil. or Trin. term, or 
upon or after Mnf. Paſ. or Craft. Animar. in Eaſt. or Mich. term, 
the defendant ought to enter his appearance within two Cays 
before the eſſoign day of the next term, Vide Rules and Orders 
C. B. 115. 

So, in replevin, if the proceſs continues till a Pe iſſues ont 
of chancery, upon which the ſheriff returns in bank, property claimed, 
tho' no day is given by this writ to the parties, but to the ſhen 
to excuſe his contempt in not executing the writ before, yet the 
parties may appear: otherwiſe, there would be a great ö 
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© chere is no other ſubſequent proceſs. R. 1 Nil. 581. J. 40. 
Dub. Dy. 246. a. ; 

50, if a pluries was returnable in Mich. term, and nothing is 
Jone till Zaft. the parties may then appear if they will. 1 Ref 
581. J. 50. ; : 

So, if after a plurier, upon which the ſheriff does nothing, an 
unchment iſſues to the coroners againit the ſheriff, and they re- 
turn, that the ſheriff is attached, but they cannot have view of 
cattle, for which ſhall iflue a d;Fringes vie and withernam of 
de defendant's cattle 3 the defendant may appear on the 4withers 
nuts Conte Bro. Jour. 70. 82. Acc. Dy. 189. a. 

Tho the very Cay of the return of the writ be the day for ap- 
peatance. Dy. 269. b, 

Yet, it is ſufficient, if the defendant or tenant appears on the 
440.4 lie pſt. G Boo 13524. 

If the attorney does not enter common bail before the end of 
the term in which he appears, he ſhall be put out of his oſſice. 
Ruled 1 R3h. 372. 

By the l. 5 & 6 W. 3. 21. and 9 & 10 V. 3. 28. /. 33. the 
delendant thall cauſe an appcarance or common bail to be eutred 
xr filed within eight days after the return of the proceſs on which 
ke is arreſted, on pain of 5 /. to the plaiuti:, for which tle court 
ſhall award judgment immediately, whereon the plaintiff may take 
out ExXecCUTIONs 

Aud if ſeveral defendants are arreſted, and one of them ap- 
beit and the others do not enter their appearance within- eight 
lays, judgment for the 5 J. ſhall be given againſt him who does 
wt enter his appearance. Per C. B. Paſ. 8 An. 

But if none of the defendants enter their appearance within 
eight days, judgment ſhall be againſt all only for one 5 /, for they 
may appear jointly, and it hall not be jiutended they would do 
aherwiſe, R. in C. B. Paſ. 8 Ann. 

[Defendant has eight days to appear to common capias, tho? 
tie demand is above 101. and notice mult in all cates be given, 
Barnes 242. 245. 300.] | 


And if the ſheriff does not return his writ, the defendant may (A. 6.) 
zpear gratis by the roll; if he be in danger otherwiſe to loſe his When at the 
leritance, 1 Rol. 582. J. 10. C. L. 135. a. wy OY 

As, in a ſequatur ſus pericule againſt a vouchee, he may appear, 
de the writ is not returned; for otherwiſe he will loſe in value, 

I Rl, 582, J. 12. Bro. Journ. 93. 

90, in a precipe quod reddat, &c, Bro. Journ. 1. 
90, in an appeal. : 

do, where the defendant is to have corporal pain if he does not 
pear, 1 Kal. 582. J. 22. Bro. Jour. 48. 51. 64. 93. Bee. 
averment cen. Ret. vic. Co. L. 135. 4. 

59, where a defendant gives a bond or ſurety for his appear- 
net, he ſhall appear, tho' the writ be not returned; and there 
ſha! be a ſpecial entry upon the record, at he appears for the in- 

Ents f himſelf and his buih, R, I Leo, YO, idle I Will. 39-* 
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So, if the court does not fit, or the juſtices do not come 
x Leo. go. | 

And the antient courſe was to enter the writ upon the roll 
and then the defendant might appear at the day by the i, 
1 Sal, 64. 

So, where the defendant will have other damage, if he does 
not appear, he may appear at the day by the roll: as, in tg. 
paſs, after an exigent awarded, the defendant may appear » 
the day by the roll, tho' the exigent be not returned, 1 N. 

82. J. 25. | 
: 90, 8 8 return of awithernam in a hom. replegiands, Sal. 583. 

So, in an audita guerrid, if it be returned nichil, &c, 1 K.. 
582. J. 35. | 

So, in debt, if it be not returned, for fear of a capias, 1 N. 
582. J. 37. Sal. 583. 

Or, if it be returned nihil, Cc. 1 Rol. 582. J. 40. 

But the plaintiſf is not obliged to count againſt him, when he 
appears gratis at the day by the roll to an original. 1 Rl. 582 


1. 39. Bro. Four. 18. 25. Bro. Averment cont. Ret, Vic. 10. 1, 


Yet, if the ſheriff returns nicht, Sc. and the defendant appears 
contrary to the return of the ſheriff, the plaintiff is bound tv 
count againſt him. Semb, Bro. Averment cont. Ret. Vic. 1. 11, 
Bro. Defalt 67. 

But where the defendant will loſe nothing, he cannot appear 
at the day by the roll, if the writ be not returned; as, if a de. 
Fendant outlawed be pardoned, and ſues a ſcire facias againſt the 
plaintiff, which is not returned; the plaintiff ſhall not appear i 
the day by the roll, for he loſes nothing. x Rol. 582. J. 1;, 
Bro. Averment cont. Ret. Vic. 26. 


So, in a ſcire facias againſt the garniſhee, he ſhall not apperr 


at the day by the roll, if the ſheriff returns nichil, &c; for he ihall 
loſe nothing. 1 Rel. 582. J. 27. 

So, in error, if the ſheriff does not return a ſcire faciar, or rei 
turns a tarde, Cc. Bro. Four. 48. Bro. Defalt 64. 

So, in a ſecond deliverance. Bro. Averment cont. Ret. Vic. 29. 

So, where the defendant will loſe nothing but iſſues. Br. 
Averment cont. Ret. Vic. 12. Semb. cont. 21. Acc. Bro. De- 


Falt 41. Cont. 64. And it is faid cont. that the defendant may 


appear at the day by the roll when he ſhall loſe iſſues. Ce. I. 
135. a. 

80 the defendant may appear at the day by the roll, when he 
will have damage otherwiſe, tho' the writ was not ſerved: as, f 
a man ſues execution on a ſtatute, and the conuſor ſues an audits 

uerela upon the acquirtance of the conuſee, which is not ſerved, 
Th the conuſee prays execution; he ought to anſwer to the ac. 
quittance at the day by the roll, tho' the audita quereſd was not 
ſerred. 1 Ri. 5 82. G. 

So, in audita quereld after releaſe of a judgment in treſpaſs 
Cont, Bro. Four. 51. Semb. acc. Bro. Averment cont. Ret. V c. 23. 
So, in a ſcire facias upon a recovery in annuity where nichil is 
returned, the defendant may appear at the day by the roll; ft 
otherwiſe, 


art 


P LEA D E R. 
(lerwwile, upon the firſt nichi/ there ſhall be execution againſt 


him. Bro. Awver ment cont, Ret. Vic. 20, 21. 


go the defendant may appear, if the ſheriff returns the writ | 


tarde. I Rel. 582. 2 20. =” | 

Or, if he returns nichil per quod ſummoniri poteſl, 1 Rol. 58 2. 
125. by og + . 
05 mandavi ballivo qui nihil inde fecit. 1 Raul. 582. J. 43. 
80, if he returns non eft invert's Bro. Defalt 17. 
Or, languidus in priſond. Bro. Fours 2. 


(3, 7.) When a Man, who appears to one Proceſs, ſhall anſwer 
to another, 


If the defendant be taken on a capias, and comes in by cepi cer. 
44; to one writ, and has a day by diſtreſs to two other writs, he 
ought to anſwer to the writs in which he has day by diſtreſs, 
1 Rel. 580. J. 33. 

So, if he comes in on a cepi corpus, he ought to anſwer to an 
ion of another perſon there depending. 1 Kal. 588. J. 30, 

So, if a man, be brought in by habeas corpus out of the Fleet to 
C. B. he ſhall anſwer to an action there depending. 1 Rol. 588. 
35. Vide ante, (B. 3.) 

So, if he be brought int by habeas corpus out of B. R. 1 Roi. 
588. J. 30. 


(B. 8.) When not. 


Bit if the defendant appears gratis to one action in B. R. he need 
not anſwer to another action there depending. 1 Rel. 5 80. J. 35. 

50, if he appears on a habeas corpus upon pretence of privi- 
lege, he need not anſwer to an action there depending againſt 
lin; for he ought to be diſcharged or remanded. 1 Rol. 588. 
k 45+ | 
0 if he appears to a bad proceſs, as to a capias, where a diſs 
tringas lies, and no capias, he need not anſwer. Pro. Defalt 11. 
Cut. per Needham, Bro. Four. 36. 


(3.9.) When one Defendant, who appears, ſhall anſwer without 
the other | 


In perſonal actions againſt ſeveral, if one defendant appears, 


and the other makes default, he who appears ſhall make anſwer 
without the other. 

And if one only appears and files bail, and the other not, 
Thus plaintiff proceeds againſt both, it will be error. R, 
2 Kel; 46. | 

But if bail be omitted by the other, thro? covin, it ſhall be 
amended, 2 Rol. 46. ; | 

o, in ejectment of ward, or raviſhment of ward; for thoſe 
we in the nature of treſpaſs. 1 Rol. 58g. J. 15. 
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(B. 10.) When not. 


But in all real actions where the proceſs is by attachment 2d 
diſtreſs, if one appears, he ſhall not be put to anſwer till de 
other alſo appears, (except where the proceſs is determined aging 
the other ;) for he who does not appear ſhall not loſc his frechall 
by the plea of the other. 1 R. 589. J. 35. 

As, in a quod permittat againſt two. 1 Rel. 589. J. 40. 

So, in a præcipe quod reddat againſt two, the one who appear 
ſhall not be put to anſwer till aſter the return of the grand ade. 
1 Rel. 589. J. 5. 

So, in debt againſt huſband and wife, if the huſband appear, 
and the wife makes default, the huſband ſhall not be put 9 
anſwer, but the proceſs ſhall continue againſt the wife, and it 


dies be given to the huſband. R. 1 Rel. 589. J. 30. Vide ante, 


B. 4. 
90, 1 treſpaſs againſt huſband and wife. Semb, cent. 1 Ry 
589. J. 20. But there the proceſs was diſcontinued againſt the 
wife, 

So, if the wife appears and the huſband makes defaul;, 
ſhe ſhall not anſwer without her huſband. 1 X. 589, J. 25. 
I Sal, 115. 

So, if the huſband is outlawed and the wife waived, and the 
wife is taken and produces a charter of pardon, the pardon {hal 
not be allowed; for ſhe cannot have a fcire facias without her 
huſband againſt the plaintiff to force him to declare again them, 
and the pardon is conditional / ftaret refa in cui. R. Dy, 
271. $6 + 

But if proceſs be againſt huſt and and wife, who appear on the 
exigent, but the huſband refuſes bail for himſelf and his wite; 
the wife alone may make an attorney to appear for her, to avoid 
being waived. Dy. 271. b. in marg. 

[If there is procels againſt two, on a joint cauſe of action, 
and one only appears, the other muſt be outlawed before 
there can be further proceedings. Edwards v. Carter, Al. 8 6, 
Str. 473-] 


(B. 11.) Default of Appearance, 


Tf the plaintiff or demandant, tenant or defendant, docs not 
appear in court at the return of every proceſs, or at every cont- 
nuance, it ſhall be a default. Cz. L. 259. b. 

*And the general rule is, that, where by the writ cach party 
has a Gay in court, and the defendant may be damnilied by vet 
appearing, he may appear and demand the plaintiff, and this even 
though the writ be not returned as on a capias, exigent, or di rin. 
gas, or recordari facias l:quelam, 1 Term Rep. 373.“ ; 

Or, if he does not caſt an eſſoign when he may; for that excvics 
his appearing till the day to which the eſſoign is * 2 
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Default may be before or after appearance. 

If default be before appearance in all precipe's quod reddat, a 
aud cape iſſues, and at the return, if the tenant does not tave or 
*xcuſe his default, he ſhall loſe the land. Mad. Ca. 4. Lut. 

801. Vide Proceſs, (D. 4.) 

80, if he does not ſave his de fault at the return of the grand 
Altreſs; where proceſs is by ſummons, attachment, and diſtreſs. 

Tide Mad. Ca. 8. h 

Default after appearance is, where the tenant or defendant 
bes not appear at the day given by tha court, or at any return of 
mM ſut proc cls. 

If he appears, and afterwards, being demanded by the court the 
fame day, will not appear, it will be a departure in deſpite of the 
(0 coart, upon which there ſhall be judgment againſt him immedi- 
en arcly, Mad. Ca. 8. | 
5 So, if the demandant imparls generally, and the defendant does 8 

ö not appear at any time when he is demanded in the ſame term, it | 
ul, ſhall be a departure in deſpite of the court; for the whole term is | 
i but one day. Sho. 22. 06. 

So, if an imparlance be to a day certain in the ſame term, 
ut, and the defendant does not appear at the day. Iod. Ca. 8. 
„.. 66. | 
So, if the tenant makes default at the return of the proceſs, or 
day given by continuance to another term, in all precipe's quad 
redilat, a petit cape goes, and if he does not then ſave his default 
there ſhall be judgment final. Med. Ca. 4. 

Or the demandant may waive the default and proceed by other 
proceſs. Mod. Ca. 4. 1 Sal. 217. 

So, in a precipe quad faciat, Sc. there ſhall be a diſtringas ad 
audiendum judicium. Mo. Ca. 8. 

50, in annuity; for tho? it be a perſonal, in the proceſs it par- 
ticipates of the nature of a real action. Mad. Ca. 8. 

But in all perſonal actions, upon a default after declaration, 
before iſſue, there ſhall be final judgment againſt the defendant. 
Mid. Ca. 8. Sho. 65. 1 Sal. 216. 

So, after iſſue upon the ſecond default, by the %. Murlb. 13. 
and W. 2. 27. K. 1 Sal. 216. 


3 


When a default ſhall be excuſed, wide infra. (B. 12.) ' 
When the deſault of one ſhall be the default of another, of hat 
_ * the nonſuit of one ſhall be the nonſuit of another, _ it hal. 
%R 5.) 

When the plaintiff ſhall be nonſuited upon his default, wide 
42% (X. 1, &c.) | 

When an inqueſt ſhall be taken by default, vide Engugſt, (E.) 

When judgment ſhall be on default, wide ee, (V. 1.) tor judg- 
ment on default in perſonal actions: and vide ante, (B. 11.) for 
julgment in real actions and in proceſs. 
The tenant may ſave his default by waging his law of non- 
lummons, de quo vide Atatement, (H. 53.—I. 26.) 

Or by excuſe, that ke was in priſon, 
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By tempeſt, innundation of water, or bridge broken. 
But in perſonal actions the defendant can never fave his & 
fault. 1 Sal. 217. 


(C) Count. 
(C. 1.) To whom a Declaration ſhall be delivered. 


T HE firſt act, after the appearance of the parties, Q. is, thi 
the party ſuing ſhall count. Th. D. J. 10./. 5. 

In B. R. the courſe is, that the plaintiff's attorney deliver; 
his declaration to the defendant's attorney, who makes a copy 
of it, and then re- delivers it, when his anſwer is required, C. 
Alt. 314. | 

In C. B. the plaintiff's attorney makes a copy of the declars 
tion, and delivers this to the defendant or his attorney. (Va- 
Comp. Att. 314.) | 

And if he does not know where the attorney or clcrk of the 
defendant may be found, he may deliver it in the prothonotary's 
oihce. 2 Mod. Ca. 379. 

Or, if the defendant's attorney refuſes to pay for the declars 


tion, a delivery in the office with notice to the attorney, is full. 


cient. bid. 

[In B. R. on ſpecial or common bail filed, and notice yiren, 
plaintiff's attorney ſhall deliver declaration to defendant's ator: 
ney, who ſhall pay for it; if he refuſes to pay, or his habitatn 
is not known, plaintiff's attorney may leave it in the oſſicc with 
the clerk of rhe declarations, and give notice : and ſuch delivery 
is good from the notice. General Rule of Trin. 11 G. 214. 
Raym. 1407.] 
[Notice of a declaration leſt in the office, muſt ſpecify the n- 
ture of the action in technical terms; if not, judgment thall be 


ſet aſide, Graves v. Wiſe, T. 31 C 2. 2 Will. 84+] 


[It is well delivered only from the time of notice, Barn 
227. 

If a declaration de bene efſe be left in the office, in a caſe 
where ſpecial bail is not required, perſonal notice is neceſſary; 
but in bailable caſes notice to defendant's attorney is ſuſficien:. 
2 Bl. Rep. 525.* | 

And by the ft. 4 & 5, V. & II. 21. if the defendant be de- 
tained in priſon for want of ſureties for his appearance, the plain- 
tiff may cauſe a copy of the declaration to be delivered to the pri- 


ſoner, or to the gaoler in whoſe cuſtody he is, Cc. 


So, by the . 8 & 9 V. 3. 27. if the defendant be a priſoner 
in the Fleet, the plaintiff, after filing or entering a declarat! 
with the proper oſſicer, may deliver a copy of ſuch declaration 0 
the defendant in any perſonal action, or to the turnkey or port 
of the leet priſon, &c. Jo. 

So, if the defendant be in eftedia mareſchalli, the plaintif 
may file a bill, and then deliver a declaration to the turnkes. 


rn. 


It defendant ſerved with proceſs whilſt at large, becomes af- 
terwards priſoner, the declaration mult be delivered & the turn- 


ler. Barnes 392+] 
{The original declaration, and not a copy, muſt be left at the 


priſon, Barnes 434.9 a 

r the declaration is not delivered to the turnkey (defendant 
being in priſon) a Uperſedeas ſhall be granted, tho' the decla- 
gon was left in the office. Greenhouſe v. Cleever, MH. 8 G. 
2 2 he declaration need not be delivered to a priſoner per- 
ſonally, or to the gaoler, unleſs where he is in cuſtody at the 


* ſuit of the /ame plaintiff for the /ame cauſe of action on which he 
þ was arreſted. 1 Term Rep. 191.* | 
[A defendant who has ſurrendered on the fugitive- act cannot be 
te charged with declaration. Barnes 380. ] 
4 [Defendant is arreſted by plaintiff, as executor, who finds his 
on wrong, makes a new afhdavit for bail, and charges de- 
te | ſendant with new declaration in his own right; proceedings ſhall 
£ be ſet aſide. Barnes 391.] . 
If it be in the vacation, he ought alſo to make an entry in the 
r. marſtal's book at his ofhce, 1 Sal, 345. 
1 If the copy of the declaration delivered, varies materially from 
the original, that thall not be to the prejudice of the defend- 
en, am, but of the plaintiff; for his attorney was paid for it. C. 
r. 4A. 298. 
Wy If, after imparlance, the plaintiff delivers a new declaration 
Ut yariant and more correct than the firſt ; that does not avail: for 
al the judgment ſhall be on the firſt. R. Cro. El. 507. 
a On proceſs by huſband, declaration by the bye cannot be de- 
lvered at the ſuit of huſband and wife. Barnes 337,] 
Nas | | 
* (C. 2.) At what Time, 
__ A declaration cannot be delivered, till the defendant appears, 
or 15 in cuſtody, Vide ante, (B. 1.) 


ut a declaration may be delivered de bene , on the return 
75 Gy of the writ, to enable the plaintiff to expedite his cauſe; 
though, if delivered before the appearance day, it is not eſfectual 
to charge the defendant with the t of the declaration, if he 
pay the debt and coſts of the writ before that time, 2 Bl, Rep. 
149, 750.4 | 
_s t the plaintiff wait till after the expiration of defendant's 
ime for appearance, he muſt bring the defendant into court be- 
fore he can declare at all. 2 Term Rep. 720.* 

do a declaration thall not be received, or delivered to the attor- 
tr, before his appearance 1s entred with the filazer. B, Rule, 
F. 24 Car. 2. C. B. (Vide Rules and Orders of C. B. 59, 7 

After appearance the plaintiff ought to declare. 

lf the defendant comes in upon habeas corpec, the plaintiff 
mght to declare in two terms, otherwiſe the defendant thall be 
ulCharged on common bail. Md. Ca, 21. 

xX 3 (If 
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(C. z.) 
In Z. R. 


ft. 1 Ann. ſeſſ. 2. 6. the plaintiff may declare againſt him j 


PLEADER. 


[If there is a treaty between plaintiff and defendant, he i, 55 
obliged to declare within the two terms. Walter v. Stewart, T 
13 C. 3. 3 Will. 455.) | 

And if he gives bail, aſter the return of the proceſs, and ng 
upon the return, he cannot by rule oblige the plaintiſi to 
before. Med. Ca. 21. 

So, if a priſoner eſcapes, and be afterwards committed on the 


declare 


1 two 


terms, otherwiſe the defendant ſhall be diſcharged. Mad. Car 22 
2 Med. Ca. 306. ; 

But if a rule be given, and the plaintiff does not declare the 
ſame term, the defendant, after demand of a declaration, nn 
enter a nonſuit when the rule expires. Vide Rules and Order, 
G. B. 23. 

[If 18 brings habeas corpus, and puts in bail in Trin, 
term, and plaintiff does not deliver declaration till Hil. following, 
deſendant's attorney is not bound to accept it. Hutton v. Stray 
bridge, T. 11 G. Str. 631.] 

Declaration by the bye cannot regularly be delivered after the 
term in which the writ is returnable. Barnes 346.] 

[Declaration againſt priſoner in county-goal, may be filed any 
time before rule to plead. Barnes 372.] 

{Delivery in priſon on Sunday is good, Barnes 387.] 

_ {Defendant is ſuperſedable for want of declaration, plaintif 
diſcontinues, charges deſendant ſtill in cuſtody with new writ 
on the old cauſe of action, he ſhall have /uperſedeas on common 
appearance. Barnes 396. 

[If defendant, ſuperſedable, has applied for one, and after 
ſummons ſerved, plaintiff delivers declaration, ſigns judgment, 
and charges defendant in execution, all ſhall be ſet afide, 
Barnes 400.] 

Two defendants, one in priſon, the other abſconds, and pro. 
cecdings to outlawry are going on, the court will grant time to 
declare. Barnes 401. SR 

*A declaration cannot be delivered againſt one of two defend. 
ants till both appear, and one appear, and the other be outlawed, 
2 Bl. Rep. 159.* 

[The delivery of a declaration in B. R. to a priſoner in the 
Fleet, does not prevent a ſuper/edeas. Barnes 402.] 


In B. R. if the defendant appears in perſon, the plaintiff ought 
to declare within three days after appearance. C. Att. 318. (. 
Scl. 303. Han. Int. 2. 

By the /. 8 El. 2. if the defendant was arreſted, or appeared 
on the return of the /atitat, alias, or pluries capias out of B. R. 
and put in bail according to the courſe of the court, the plain. 
tiff not declaring in three days after, the judges at diſcretion, 3s 
they ſee default in the plaintiff, ſhall award coſts to tile defend- 
ant, to be recovered ut infra, 


And 


PLEADER 


And by the ſame flat. if arreſted or attached on a ſuit in the 
1 [arſhalſea, courts of London, or other city, borough, &c. in any 
«ſonal action, the plaintiff ſhall put in a declaration in three 
{avs after bail or appearance, if the court have continuance de 
J. in diem; if not, at the next court (unleſs further day be given 
by the court) otherwiſe the court ſhall award coſts to the de- 
Cndant to be recovered by action of debt, &c. in any court of 

cord. 

g If the defendant appears, and the plaintiff does not declare, he 
{11 be nonſuited. Bro. Default 13. 

By the J. 13 Car. 2. 2 / 2. if the plaintiff declares not 
a-zinſt the defendant (arreſted on proceſs out of B. R. wherein 
the canſe of action is not particularly expreſſed, and where the 
defendant is bailable by the ½. 23 H. 6. 9.) in ſome perſonal 
ation or in ejectment, before the end of the term next after the 
lefendant's appearance, a nonſuit ſhall be entred againſt the plain- 
if, and the defendant ſhall have judgment to recover coſts, to 
be taxed and levied, as colts by the /. 23 H. 8. 15. 

So, where the cauſe of action is expreſſed, and ſpecial bail 
given. Semb. Vide Introd. 2. 

So, in all cafes. C. Sel. 69. Per Ce, 3 Bul. 214. 

So, if the defendant appears upon proceſs, and gives bail; tho? 
he never was arreſted. Sal. 455. 

And by rule in B. R. if the defendant be committed to the 


and the plaintiff does not declare before the end of the next term 
iter the commitment incluſive, the defendant ſhall be diſcharged 
on common bail. C. Att. 356. 

[If on a writ taken out in Zen term, returnable the laſt of 
Trinity, defendant is taken before the end of Eaſter term, and 
continues in cuſtody of the ſheriff till after the end of Trinity 
term, without being charged with a declaration, he ſhall be 
diſcharged on common bail. Pullen v. White, M. 4 G. 3. 33. 
M. 1448. ] | 

(The rule for defendant's being diſcharged on common bail, 
extends to defendant not taken, but ſurrendering himſelf in dif. 
clarge of bail; and the time runs from notice of his being in 
wtody, Ruffel v. Stewart, 6 C. 3. 3 B. M. 17587.] 

90, if the defendant be committed to any other priſon, and 
laut be made of ſuch rule given to declare. C. Als. 356. 

And by the /,. 4 & 5 V. & M. 21. ti time allowed for de. 
ery of a declaration to a priſoner or gao!cr, c. is only before 
tie end of the next term after the writ or procels 1s returnable. 


eared if the defendant appears at the ſuit of 4. and a ſtranger de- 
B. R. Cares againſt him upon the common or ſpecial bail given to ſuch 
plair- luit, (as may be in B. R. he ought to declare within the ſame 
n, 28 term in which bail was filed, C. Ai. 313. 


Yet A, may declare at any time before the end of the next 

erm. C. Att. 313. 
| But, tho” the time for the delivery of a Ceclaration be expired, 
ae defendant ſhall not have a nonſuit ſigned, if his attorney has 
X 4 not 


Minſbalſca by any proceſs out of B. R. and gives rule to declare, 
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not demanded a declaration, and given a rule; for in all aiong, 
(except replevin) the defendant ſhall not enter a non. Prof. till tle 
plaintiff or his clerk, if they may be found, be aſked for a dec. 
ration. By rale 1654, (Vide Rules and Orders of C. B. 23.) 

*By the general rules of law a plaintiff muſt declare with 
twelve months after the return of the writ ; but by the rules g 
this court, if he do not deliver his declaration within two terms, 
the defendant may ſign judgment of non pros yet, unleſs he til; 
advantage of the plaintiff*s neglect, the latter may till deliver 
deliver his declaration within the year. 2 Term Rep, 112, 2 
Term Rep. 123.* | | 

{By bill if defendant is in actual cuſtody or has appeared, any 
other plaintiff may deliver declaration by the bye in the ſame 
term in which bill returnable. Sulyard v. Harris, H. 8 G.; 
4 B. M. 2180.] | 
[Common bail, filed by plaintiff's attorney, does not warrant 
delivering a declaration by the bye. Wallis v. Smith, H. 9 G. 2. 
Str. 1027. B. R. H. 207. | 

[Tho! there are ſeveral defendants, there muſt be but one judy. 
ment of non- pres ſigned againſt plaintiff, Pryce v. Foultes, J. 
9 G. 3. 4B. A. 2418.] 


In C. B. if the defendant appears in perſon, the plaintiff ougit 
to declare. . | | 

If he appears on the exigent by ſuperſedeas quia improvidb, the 
plaintiff, if he does not declare within fix or eight days, a rule 
being given, ſhall be nonſuited, and the defendant ſhall have his 
colts taxed by the prothonotary. C. Att. 29. 

By the ff. 13 Car. 2. 2. ,. 2. if the plaintiff declare not again 
the defendant, (arreſted in proceſs out of C. B. where the cauſ: 
of action is not particularly expreſſed, and the defendant is bail. 
able by the ff. 23 H. 6. 9.) before the end of the next term after 
appearance, à nonſuit ſhall be entred as in B. R. Ante, (C. 3.) 

So, in all caſes, where the defendant appears at the return of 
the proceſs, the plaintiff ought to declare before the end of the 
next term after the term in which the proceſs was returnable; 
otherwiſe the defendant, upon a rule given in the office of the 
plaintiff's attorney, thall enter a nonſuit, and ſhall have exccu- 
tion for his coſts. C. Sol. 6g, Compl. Att. 293. 

But where the defendant does not give a rule to declare, the 
plaintiff has till the efſoign day of the third term to deliver or file 
his declaration. Pract. Reg. C. B. 121. cited H. Black, 85.“ 

So, tho' no rule be given by the defendant, but a continuance 
entred by dies datus. Compl. All. 293. | 

By rule H. 14 & 15 Car. 2. if the defendant be committed to 
the Fleet in Hilary term, or the vacation after, if the plaintif 
does not bring him to the bar by habeas corpus, and declare againſt 
Lim within fix days after the beginning of Trinity term, he {hall 
be diſcharged of courſe by /perſedeas out of the prothonotary's 
| | ED Pp ofhice, 


PLEADER, 


„ee, where his commitment was entred, if he enterg his ap- 

arance, and brings a certificate under the hand of the warden 
N the Fleet, that no proceeding by habeas corpus was againſt him 
hin the time aforeſaid. C. Att. 277. (Vide Rules and Orders 


it 
TY fC. B. 43.) But now by the f.4& 5 IV. AI. 21. there is 
eo no neceſſity for a habeas corpus. 
ns [Priſoner by proceſs of B. R. removed to the Fleet, muſt ap- 
te aly to C. B. for ſuperſedeas, if plaintiff does not declare in time. 
ver Barnes 384+] , , , 
: 80, if he was committed in Eaſter term, or in the vacation 


after, and the plaintiff does not bring him in by habeas corprs, and 
declare within fix days after the beginning of Mich. term. C. Att. 
178. (Vide Rules and Orders of C. B. 44.) 

So, if he was committed in Trinity term, or in the vacation 
alter, and the plaintiff does not bring him to the bar, and de- 
care before the end of Mich. term. bid. 

So, if he was committed in Mich. term, or in the vacation 
after, and the plainuff does not bring him to the bar, and declare 
within fix days after the beginning of Zafter term. id. 

And the plaintiff may declare within the next term after ſuch 
appearance, or fuperſedeas ; otherwiſe the defendant's attorney 
may refuſe the declaration. C. Att, 278. (Vide Rules and Orders 


ugh = CB. 45.) 


80, if the defendant be in the cuſtody of the ſheriff, or other 
n caoler, and the plaintiff does not bring him by habeas corpus to the 
= Flat, he ſhall be diſcharged ut ſupra at the end of the third term 


after the arreſt 3 and the plaintiff ought to declare within the 
ert term after ſuch appearance, and not afterwards, C. Att. 
278, 2 Vent. 143. (ide Rules and Orders of C. B. 45.) 

Or, if the priſoner enters his appearance by attorney before, 
and gives notice of it to the plaintiff or his attorney, and makes 


e his 


raink 
cauſe 


_ efidavit of it in court, he ſhall be diſcharged, unleſs the plaintiff 
0 declares againſt him in the next term after ſuch appearance, upon 
8 davit by the defendant's attorney, that no declaration was de- 
f the * to him. C. Att. 278, 9. (Vide Rules and Orders FC. B. 
| 46.7 

= And by the f,.4 & 5 V. & M. 21. if the plaintiff delivers a 
wi declaration to the priſoner, or gaoler, c. he ought to do it before 
| tic end of the next term after the writ or proceſs is returnable. 
1 And after a declaration filed in the office. 2 Mol. Ca. 227. 

5 fn And by a rule of the judges hereupon, if a declaration be not 


entred in the office, before the end of the next term after the pro- 
&ls, upon which the defendant is arreſted, was returnable, and 
aþavit of it be filed within ten days after Zafter term, or within 
weaty days after any other term, the priſoner ſhall be diſcharged 


* 
* 


Uance 


— if /operſedeas upon entering his appearance according to tlie an- 
genf nent practice of the court. (Vide Rules and Orders C. B. 116.] 


But if the declaration be not delivered to the priſoner till after 
the third term, if he does not attempt his diſcharge before vt /upra, 
: delivery and judgment upon it are good, and the firſt bail are 
ble to it. R. 2 Vent. 143. 
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So a copy of a declaration ought not to be delivered to the pr 
ſoner, before the proceſs upon which he was taken is returnahle, 

Nor ſhall there be any rule for a defendant in cuſtody to plead 
to the declaration delivered, before affidavit filed with the proper 
ſecondary, of the delivery of a copy of the declaration, and when, 
and to whom delivered. Vide poſt, (E. 40, &c.) 

So, if the defendant be outlawed, and he reverſes the outla 
and gives bail (as he ought;) if the plaintiff does not declare 
within two terms after the outlawry reverſed, the declaration may 
be refuſed, but the plaintiff ſhall not be nonſuited. C. An. zo. 
becauſe the defendant was not taken on a common writ, Bid. 

And if the defendant appears, and gives a rule to declare, and 
demands a declaration, the plaintiff ought to declare four day; 
or more before the eſſoign-day of the next term, otherwiſe he ſhall 
be nonſuit. Vide C. Att. 295. 

Tho' the writ was returnable the laſt return of the preceding 
term. Semb., C. Ait. 295. 

But in all actions (except in rep/evin) a nonſuit for want of x 
declaration ſhall not be entred, tho' the rules to declare are en. 
pircd, *till a declaration be demanded of the attorney or clerk of 
the plaintiff, if their dwelling is known. R. C. Att. 294. 5. 

*But where the plaintiff has had time to declare beyond the 
0 terms, and has not declared within that time, the defendant 

ay ſign judgment of non- pros without giving a rule to declare, 
H. Black. 87. 

And if an attorney delivers a declaration, without ſhewing a 
deed, will, letters of adminiſtration, c. therein mentioned, and 
agrees that the defendant ſhall not be obliged to plead *till the 
ſhewing of them; there {hall be no nonſuit for want of a declar- 
tion, if ſuch deed, Cc. be ſhewn before the end of the neu 
term. C. Att. 295. 

And no rule to declare ſhall be given after three days excluſive 
after the end of any term. C. Att. 294. 

And ſuch rule ſhall be expiring at four days incluſive of the day 
in which it was given. C. Att. 294. 


(C. 5.) How the Declaration ſhall be entred. 


When a declaration is delivered in B. R. the plaintiff's attor- 
ney ingroſſes it on a roll, which is called the imparlance roll, upon 
which the continuances are indorſed, from the term, in which 
the declaration was made, till iſſue is joined, or the action 1s con- 
feſſed, Ec. and then it is filed with the clerk of the declarations. 

But it is not uſually ingroſſed till the defendant has pleaded. 

And by the courſe of B. R. no continuance is entred till after 
demurrer, or iſſue joined, and then indorſed before judgment 
1 Rol. 485. J. 15. | 

The imparlance roll is a warrant for the plea roll, and the fe- 
cond declaration ſhall be amended by the ſirſt. R. 2 Or. 19%: 
Vide Amendment, (L. 2.) Q 

? 
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Or, if there be a material variance in the ſecond from the firſt 
teclaration, it will be bad. R. 2 Cv. 415. 498. 537. 

When a declaration. is delivered in C. B. it ought to be entred 
an à roll in the prothonotary's office, and put in the dogget of the 
ame office, with the number of the roll. 

And it ought to be entred in the ſame term, in which it is de- 
lirered. C. Sol. 68. 

But if the entry of the imparlance be in the office of one pro- 
honotary, and the nonſuit in another, it is well; ſor the whole 
one record, and the court does not take notice of the diſtinction 
of offices. R. 2 Cro. 39. 

But, in an appeal, if the defendant be arraigned at the bar, 
and pleads inſtanter, not guilty, there is no occaſion for the decla- 
tion to be filed. R. Cro. Car. 532. 

Otherwiſe, if the defendant pleads any other plea than nt 
milty, by which there is a continuance till another term ; for then 
the declaration ought to be filed by the courſe of the court. Cre. 


Car, 532. 


(C. 6.) How it ſhall be amended. 


Aſter the declaration is delivered, the plaintiff, in the ſame Va- 
a A 


mendmert, 


(L. 1, 2.) 


tem and before plea, may amend as he pleaſes. 

Dut after plea, he cannot amend it, without leave of the court. 
Pr. Reg. 17. 

After plea, he cannot amend his bill upon the file in B. R. 
without leave; otherwiſe before plea. Pr. Reg. 18. 

And, by leave of the court, ſo long as all remains in paper, the 
court may allow an amendment at diſcretion. 1 Sal. 47. Vide 
Amendment paſſim. 

But in B. R. in the next term, or after plea, the plaintiff cannot 
mlert a new count, as indebitatrs afſumpſit, &c. C. Alt. 315. 
Str, Pr. Reg. 141. 

Yet after the general iſſue pleaded, when nothing is entred, 
but all remains in paper, he may amend matter of form, without 
colts, or giving an imparlance. C. Att. 315. 


a his election. Hi. 

9, after declaration entred, he may, by order of the court or 
0a judge, amend a ſmall matter which does not deface the roll, 
Pyng colts, or giving an imparlance, at his election. C. At. 
37. a 
This is ſaid to be at the election of the defendant, 

If the plaintiff pays coſts, the defendant 1.1 plead, without a 
deu rule, Sal. 5 17. if the plaintiff amends tue {ame term the de- 
tendant pleads. © Sal. 520, 

Otherwiſe, if he gives an imparlance. Sal. 517, 518. 

but aſter a ſpecial plea, the plaintiff, if he ameiids in ſubſtance, 
fall pay coſts, and has not his election to give an imparlance. 
CA.. 315. 

So, 


And matter of ſubſtance, paying coſts, or giving an imparlance, 
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So, when the declaration is upon record, or ingroſſed, it that 
not be amended, beyond what is allowed by the {latute of jeofail, 
1 Sal. 47. 

So in C. B. before declaration entred, the plaintiff, by order 
of a judge or prothonotary, may amend, paying coſts, or giving 
an imparlance at his election. C. Att. 297. Mills 27, . 

So, after declaration entred, before iſſue or demurrer entred. 
C. Att. 297. if the amendment be a ſmall matter, which doe; 


uot deſaee the roll, it may be amended by the court, on payment 


of coſts, and giving liberty to plead with a new imparlance, 
Tod, | 

In guare impedit, after oyer of original craved, plea Pleaded, 
and variance ſhewn between the writ and the count, the declar. 
tion may bg amended on motion, and payment of coſts, and de. 
claration ſhall plead de n5v9. Reppington v. Tamworth ſchodl, P. 
33 6. 2. 2 Will. 118.] 

And tho' the declaration was delivered many years back, if 
nothing be on record, it may be amended, paying colts, or ir. 
ing an imparlance to the defendant, at his eletion, Pr, 
Reg. 20. 

[ Latitat againit A. and B. A. only ſeryed, declaration delivered 
to him as againſt both, of that term; alias capras againſt both; 
B. ſerved; declaration delivered as of the ſame term; the pro- 
ceedings ſhall not be ſet aſide for delivering declaration as again! 
two, when only one ſerved, but declaration amended, by intitling 
it of the term after both were ſerved. Stork v, Herbert, H. 22 
G. 2. 1 Will. 242.) 

So after the record is made up for trial. Per Hz/t, 1 Sal. 47. 
R. where the action would otherwiſe be loſt, 3 Lev. 347. bg, 
193. | | 
| "In aſter demurrer joined, if the whole be in paper. Aa, 
Ca. 38. Vide 1 Ld. Raym. 669. 679. : 

So, after error brought, upon payment of coſts. 3 Md. 11;. 

So, an information may be amended without coſts or impar- 
lance, in a matter of form. 1 Sa, 50. 

So an information may be amended after plea, when the whole 


is in paper. 1 Fal. 47. 


So, a plea to an indictment, after a replication to it is del. 
vered; tho' the plea was filed, but not entred on record, I. 
1 Sal, 47. 

Yet the king, or the proſecutor, ſhall pay coſts for an amend- 


ment, where a common perſon ought. 1 Sal. 193. 


But, generally, after ifſue joined, and notice of trial, 1 
amendment ſhall be allowed. X. 2 Mad. 144. 

[In a gui tam action, to which the general iſſue 18 pleaded, 
and the cauſe is carried down by proviſo, but poſtponed der 
length, the declaration may be amended on motion, but the de- 
fendant ſhall have liberty to plead de n5vs, French v. M. hitficta, 
T. 10 & 11 G. 2. Andr. 13.) 

[The court will not give leave to amend declaration aſter the 
term next after the term it was delivered, and after —_— 
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ns pleaded 3 eſpecially if defendant is in cuſtody, Arbeer v. 
Barker, A. 20 G. 2+. Will. 149. ] - ; 

And if a declaration be delivered, materially varying from the 
original declaration, the prejudice ſhall not be to the defendant, 
but to the plaintiff, becauſe his attorney was paid for the copy 
tlivered. Per Rule 1654. Mills 28. Vide C. Att. 298. 

In cjectment the time of the demiſe, (which is not yet come 
by a miſtake of the year,) ſhall not be amended after verdict. 
F. 1 Sal. 48. | 

Otherwiſe, in a judgment on a warrant of attorney for clſe 
te agreement of the parties would be defeated. 1 Sal. 48. 

do, after a demurrer entred upon the roll, no amendment of 
he declaration ſhall be allowed. X. 1 Sal. 50. | 

[After judgment is arreſted, declaration cannot be amended, 
tho' on payment of colts. Semb. ſed 2, GCillins v. Gibbs, M. 
33 6. 2. 2 B. M. 899. | 

(If plaintiff moves to add a count, to make his declaration 
good from the delivery, ſo to prevent ſuper/edeas; court will not 
rant it, unleſs he agrees to a ſuperſedeas fix days after term. 
Barnes 380. 

When a declaration may be altered upon payment of the debt 
by the defendant. Vide pot, (C. 10.) 

When a declaration ſhall be amended upon the ſtatutes of jeo- 
fails, vide Amendment, (L. 1, 2.)—When a plea, wide pa, (E. 
Amendment, (M.) 


(C. .) The Form of a Count, or Declaration. 


The ccunt or declaration 1s an expoſition of the writ, and adds 
lime, place, and other circumſtances, ſo that it may be tried. 
lt, L. 303. be 17. a. 

But this is to be underſtood of perſonal actions, for, in real 
ind mixt actions, it is not uſual to count of the year, day, and 
place, Bre. Geunt 59. 

*In debt for goods ſold and delivered, “ an allegation that the 
teſendant, af Weſtminfler in the county of Middleſex, was indebted 
the plaintiff in a certain ſum for goods ſold and delivered, with- 
ut an allegation of an expreſs contract, and place where ſuch 
contract was made; on ſpecial demurrer for theſe cauſes, the 
cniratt and venire well laid. 2 Term Rep, 28.“ 

Ihe declaration, regularly, ſhall be delivered of the ſame cours 
7 where the original was ſued. 

ut if it be in another county, it is good as to the defendant, 
de his bail will thereby be diſcharged. R. 3 Lev. 235. 

[The true day of filing bill ſhall be inſerted in the declaration. 
Barnes 343.4] | 

[Defendant has a right to call on plaintiff to intitle his declara- 
er agreable to the true time of delivering it. Thompſon v. Marſhal, 
& 25 C. 2. 1 Will. 304. Wilkes v. Earl Halifax, M. 
56.3. 2 Will, 256.] ? 
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(C. 8.) 
In B. R. 
Ought to 
be in cuſtod. 


mars 


Mar, 


PLEADER. 


A declaration intitled generally of the term, relates :0 the fi 
day of the term; and the premiſes and breach being laid, on th. 
fir{t day of the term may be preſumed to have been made before Po 
delivery of the declaration; becauſe, by a reference to the antient 
practice of declaring ore tenus, the declaration cannot be ſuppoſcd 
to have been delivered 'till the fitting of the court on that day, x 
Term Rep. 116.* 

A declaration mult be intitled of the term in which the writ 
returnable, though in certain caſes according to the practice if 
the court, it need not actually be filed, till the next term. 3 7, 
Rep. 624.* 

_[Superfluous counts may be ſtruck out, with or without coſtz 
according circumſtances. Barnes 335. 341. 344+] 
[A declaration may be referred for ſcandal and impertinence, 


(as if a ſurgeon declares for curing defendant of the jou! dai 


the words ſtruck out, and exemplary coſts given; the rule for 


referring ſcandal, &c. ought to be the ſame at law as in equity, | 


Per Cur. Anon. H. 28 G.2. 2 Will. 20.) 


The plaintiff cannot declare againſt one in B. R. but in cſi 
mareſcalli, Cre. Hl. 223. 
Except where the defendant has privilege. 2 Sand. 41;. 
Or the action is brought in Middleſex. Dy. 118. a. 
Mar. Mar. naſtræ ſhall be intended, marſhall of B. R. &. 


602. 8 


And now, by the ,. 4 & 5 V. & M. 21. if a defendant taken 
on a proceſs out of B. R. be detained for want of ſurety for ap- 
pearance, the plaintiff may deliver a declaration to the priſoner, 
or the gaoler in whoſe cuſtody he is, and in the declaration al 
ledge, in the cuſtody of what ſheriff, bailiff, Oc. the priſoner is 
at the time of the declaration delivered, which thall be as eflectual 
as if alledged, in the cuſtody of the marſhal of the Aarſhalſca 

If he be in actual cuſtody of the marſhal of the Mayybal/co, it 
is ſufficient in term to file a bill againit them, and deliver a de- 
claration to the turnkey. 2 Sa/. 213. 

In vacation it ought alſo to be entered in the book of the mat 
ſhal's office, quod remaneat in cuſtod ad ſet. A. B. Ibid. 

And therefore, before the plaintiff can declare, there ouglt to 
be a commurtitur of the party, or bail put in by him in B. R. 1 
Rol. 581. J. 10. Poph. 145. | | 

And before the ,. 4 & 5 W. & M. 21. if he was arreſted i 
the country, and there detained, he muſt have been removed iy 
habeas corpus to B. R. before the plaintiff could declare, 
And tho' the bill relates to the firſt day of the term, the action 
ſhall not be ſaid to be depending till bail is filed. R. 1 Fab 
135. 264. 

But if a man was committed to the marſhal of the Marſbo)'s 
for a contempt, the plaintiff cannot declare againſt him there witle 
out leave of the court. R. Ray. 58. 

So, if he was committed for any other miſdemcanor. & 


Sid. 154. 95 
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Go, if a man attainted be pardoned, he ſhall not be charged 
with an action in cuſted. mas eſcalli. R. Sal. 500, 

vet if the plaintiff declares againſt a man in cigſſodia mare/challi, 
hen committed for a miſdemcanor ; quod fieri non debuit, fats 
valet. Ray. 58, 1 Sid, 90. 

So, if the plaintiff declares againſt him there, and he is after- 
wards removed to the Fleet, the plaintiff may proceed in B. R. 
ind after judgment remand him by habeas corpus to the marſhal, 
D. 1 Sid, loo. 

[If the defendant be in B. R. in cu/lod. mar. at the ſuit of any 


one, the ſame plaintiff may declare againſt him in another action, 


2 r — >} -4 


I „ 4 «„ 7 


„„ OSD 7 


1 the ſame or a ſubſequent term. 4 
80 a ſtranger may declare againſt him in the ſame term. &. 4 
Peph. 145, 6. Adm. 1 Sal. 2. 1 
But, in an appeal, if the ſheriff returns cepi corpus, the plaintiſf 7 


cannot declare againſt him in B. R. but upon the original, on 
which the cepi corpus was returned; for there is no reaſon to com- 

WF ni the defendant to priſon, when he is ready to anſwer the 
writ, on which he was taken. R. 1 Rel. 581. J. 15. 

So a man, not in actual cuſtody, but upon bail is not liable to 
al other actions. 1 Sal. 1. 

80, if he is not in actual cuſtody, he may plead the privilege 
of C, B. cho he be arreſted by proceſs of B. R. and is thereby 
ſuppoſed to be in cu/todia mareſcalli, R. 1 Sal. 1. 

[A declaration againſt a defendant as a priſoner, muſt men- 
ton at whoſe ſuit.] | | 

(But if it is in debt, and ſays the /atitat was de placita quod red- 
dat ts the plaintiff, it is ſuſſicient; for it muſt be underſtood it 
was at his ſuit. Morris v. Watkins, P. 10 G. 2 Ld. Raym. 
1262, ] 

| Tad if it does not mention at whoſe ſuit, defendant may 
demur generally, Williams v. Wills, H. 19 C. 2. Wilſn 119.) 
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In B. R. the defendant's addition is not neceſſary, for the de- (o. 9.) 
caration is not founded on an original, and therefore is not within Addition 
be l. 1 H. 5. 5. 1 

do a recital of the plaint is not neceſſary. ons of 6 

Nor a recital of the original at large, where the ſuit is there by Piat. 1 
orginal. R. Carth. 108. 

but in account and debt the uſual form is to ſay, A. queritur de 
N. in cyſt. mar. &c, de placito quod reddat ei 1olb. &c. pro es vide- 
leet quod cum, &c. 

In covenant, de placito conven” frat. . 2 Sand. 361. | 

Incaſe and ejectment, A. queritur de B. in cuſt. mar. 6c, pro * 
 mdelicet quad cum, &fc. | . 

Yet the bill or plaint ought to be filed. 2 Cr. 186. I 
. 425 0 bh bill be filed before cauſe of action, it is error, Vide E 
. vin, 9 ; 

dor if there be a material variance between the bill and decla- 8 A 


—— — 4.0 ton Yn, ug th 
h T_T OST 1 4 


21 


3 


* 


wn, R. Lat. 58. 2 O. 294. Vide Pariance between Original | di 
ed Declaration, poſt, (C. 13, 14, 15+), 
3 


When 
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When it may be amended. Vide Amendment, (D. 7,8.) 

So a new bill may be filed by leave of the court, where the 014 
one may have been loſt, R. 2 Cro. 186. 

So a declaration upon a bond, indenture, or other deed does not 
conclude with a profert in cur. &c. but after mention of the decd 
is added curieque dif? domini regis nunc Hic oftenſ. 

If the plaintiff declares by ſuch a one, his attorney omitting his 
chriſtian name, it is error. R. 1 Rel. 336. Vide Attorney, (B. 5. 


| te. 10. [The firſt motion to bring money into court was in Kelyy'; 


When time, and introduced to avoid the hazard and diſſiculty of plead- 
— 14 ing a tender. Str. 787.) 


wes court, If the declaration be for a large ſum of money, where only a 
ſmall ſum is due, on motion of the defendant, and payment into 
court of the ſum due and coſts to the time of the motion, the 
plaintiff ſhall proceed for the reſidue at his peril, | 
And in B. R. if the defendant produces the rule at the trial, 
and the jury do not give damages above the ſum paid into court, 
the plaintiff will be nonſuited and muſt pay coſts to the defen. 
] dank, . 
So in C. B. 
| And the plaintiff ſhall have the money brought into court; the 
he be nonſuit. Sal. 597. | 
*Payment of mbney into court under a rule for that purpoſe is 
a payment of record, and therefore the defendant can never 
cover it back again, tho' it afterwards appear that he paif it 
wrongfully. 2 Term Rep. 648. 4 
[Wherever the ſum demanded is certain, or may be aſcertained 
by computation, without any other diſcretion left to the jury, (ps 
money due for freight and demorage) it may be paid into cout, 
Hallet v. Eaft-India Company, H. 1 G. 3. 2 B. M. 1120.] 
[So in covenant, where the breach aſſigned is a ſum certain, 
Barnes 284.] | 
And this is allowed in all perſonal actions, where the debt de. 
manded is certain: as in debt. 1 Vent. 356, Sal. 597. 
[On bond to ſecure annuity. Barnes 288.] 
It may on debt for rent, and nil debet pleaded ; fo in covenant 
for non-payment of rent. Barnes 280.] 

[In debt for killing a hare, defendant may bring penalty and 
colts into court, (if no other count.) Webb v. Punter, MM. 18 
G. 2. Str. 1217] 

Alf the court ſee reaſon to ſuſpect that a gui tam action 1s pro- 
ſecuted merely for the iſſue money, they will, on motion, permit 
it to be paid into court to abide the event of the ſuit, 3 Te 
Rep. 137.“ | * 

In indebitatus aſſumpſit. 1 Vent. 356. Wiz: 
So in indebitatus aſſiumpſit and quantum meruit ; tho' the quantum 
meruit is uncertain, Dub. per Holt, but afterwards agreed, Sa" : 
97 x 
: So in covenant, for non-payment of rent. R. Sal. 596. Fer god 
C. B. 3 Geo. 


8e 
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& in covenant to find diet or pay 10 1. 2 Mod. Ca. 3o;. 

u replevin here the defendant avows for rent. Sal. 597. 2 
Lud. (ts 3790 | 
In trover for money, he ſhall bring the whole money declared 
{x into court. Anon. H. 5 G. Str. 142. 

lu cjectment where the entry was for non-payment of rept. 
&, 897. Per C. B. 3 Geo. : ; 

Aud now by the /g. 4 Geo. 2. 28. if the tenant at any time be- 
fore trial in ejectment pay to the leſſor or his attorney, or into 


court, all the rent due and coſts, all procecaings in the ejectment 


hall cealc. 

yr alter judgment execution ſhall be ſtayed. 2 Mad. Ga. 345. 
On bond with penalty, conditioned to pay money by inſtal. 

wents, and action brought on failure of one payment, proceeds 

s fliall not be ſtayed on paying the ſum then due, and coſts, 

Laa v. Harris, P. 8 G. Str. 5 15. Contra, Bridges v. William- 


p11 

0 [1 debt on bond to pay money by inſtalments, on failure of 
te el payment plaintiff ſhall have judgment; but ſhall not take 
vt execution, but as the payment becomes due. Darby v. Mil- 
ji, M. 7 G. 2. Str. 957+] 

[Paying all the paſt inſtalments, with intereſt and coſts, is 
ſulacient 3 and if more money is brought into court, it may be 
utdered out of court to the party who brought it in. Lucas v. 
Ld, MH. 11 G. 2. Str. 958.) 

On hond to pay a groſs ſum at a day certain, defeazanced af- 
terwards by articles to pay by inſtalments at days therein men- 
toned, provided he pays punctually, and lives till all the days are 
pat, otherwiſe defeazance to be. void; obligor makes default, 
the groſs ſum muſt be paid; and on action againit him, he can- 
wt pay in the money due on inſtalments only, even tho' obligee, 
pier the default, received intereſt on all remaining duc. Borafous 
. Ribet, P. 3 G. 3. 3 B. M. 1370] 
ſit plaintiff in a bill in equity offers to pay money (an in- 
ſuance- premium) to deſendant, and an iſſue is directed wherein 
e 18 defendant, this offer is the ſame as if the money had been 
Ktually brought into court. ihn ve Ducket, il. 3 G. 3. 3 
. V. 1301. ] 

but where the action is only for damages, defendant ſhall not 
wowed to pay any ſum into court upon motion: as in covenant. 
. Vent. 356. if it be for not repairing. Sal. 596. 

"nan action againſt an attorney, for negligence in his clien:'s 
uinels, 1 Term Rep. 710.* 

[5912 an action for immoderately driving a hired chaiſe. e 
Wridbonſe, M. 1 G. 2. Str. 787«] 

{in debt for a fine in a manor- court, money cannot be brought 
Mocourt, Gd v. Freame, H. 1722. Bunb. 124.] 

* 'rover tor goods certain, he ſhall not bs allowed to bring 
ls into court. Sal. 597. 
Vols V. \ 4 wo 
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% M. 2 G. 2. Str. 814. Mayne v. Somner, H. 4 G. 2. 
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hance damages above real value, and no rule to eſtimate add. 
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[In trover for a ſpecial chattel of certain value, which muſt be 
the ſole meaſure of damages, the thing demanded may be brough | 
into court, or ordered to be delivered to plaintiff, F; * 
Prince, M. 3 G. 3. 3 B. M. 1363.] g 

[But where quantity vr quality 1s uncertain, or tor? may en. 


tional value, it ſhall not. 1b:d.] 
[And tho' court orders the goods to be delivered to plain: 
tiff, he may ſtill proceed for damages at peril of coſts, 1zid,) 
[A laced head, for which 7rover is brought, cannot be brough 
into court. Bowington v. Parry, H. 2 G. 2. Str. 822,] 
Nor pictures. Olivant v. Perincau, T. 16 G. 2. Str, 1191 
Wilſ. 23.] 
[But the court may make rule to ſhew why the goods and cot, 
ſhould not be accepted. Barnes 281.] 


[But the court will not do this, if the goods have been altered, P 
Barnes 284.) | K 
[Money cannot be brought into court in debt fu emiſtt, fir ? 
goods fold. Leapidge v. Pongillionez H. 4 G. 2. Str. 890. G 
[It cannot be brought on a bond from bailiff for his good be. . 
haviour, and payment of money to the ſheriff's uſe, By; - 
285. | 
Nor in debt on bond for performance of covenants in leaſe YN 
Barnes 286.) | 5 
Nor for the penalty of a eharter- party. Barnes 285. 
Nor in an action for dilapidations. Squire v. Archer, T,; * 
G. 2. Str. 906.) 
[Money cannot be brought into court in debt for rent, but the _ 
court will refer it to the maſter to compute what is due, on de- 
fendant's undertaking to pay. Lee v. Iriſb, M. 9 G. 2. B. A. I. the 
173. 
or on covenant, if defendant is to render beſt beaſt for he 3 
riot, or money, at plaintiff's election. Barnes 289.] 05 
Nor on debt on bill penal, with count added on a mutuetu, | 
but after verdict the court will not ſet it aſide, Barnes 283. 1 


[It cannot in an aclion of treſpaſs for the meſne profits, g da 
tenant in poſſeſſion, after judgment in ejectment againſt the caful „ 
ejector, for this action is for a fortious occupation. Hafi, 0 
orris, H. 33 G. 2. 2 Will. 115.] 10 
In replevin where he avows for damage-fea/ant. 2 Mad. Ci (I 
; in replevin, after declaration and before avowry, proceedings 
may be ſtaid, vn payment of rent diſtrained for and coſts. arm 
429+] | | 
®Yet, tho paying money into court, where the demand ' 
for unliquidated damages be irregular, if the plaintiff take de 
money out, he thereby waves the irregularity, and cannot after 
wards have the advantage of a verdict, unleſs he recover mor 
than the ſum paid in. 1 Term Rep. 710.“ ; 
Yet by the /. 4 & 5 Ann. 16. in an action on a bend with 
penalty, if the defendant brings into the court, where the action 
; 3 depends 
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lepends, all the principal and intereſt due, and all cofts expended 
in any ſuit in Jaw or equity upon ſuch bond, the money brought 
in ſhall be taken in full ſatisfaction of ſuch bond, and the 
court may give judgment to diſcharge the defendant of and from 
ſame. 

hint brought debt on bond againſt defendant adminiſtrator, 
fled a bill for diſcovery of aſſets, and inſtituted a ſuit for an inven- 
tory; judgment for plaintiff reverſed on error; new action 
brought; and defendant moves to ſtay proceedings, on 4 & 5 Aun. 
on payment of principal, intereſt and coſts; and the coutt directed 
coſts only of that ſecond ſuit, though the words of the act are, all 
ofts in any fuit in ©: or tquity on ſuch bond. Sifuey v. Nevinſon, P. 
12 G. Str. 699. 

if — moves to ſtay proceedings in debt on bond, on 
payment of principal, intereſt and coſts, and there is a a ſuit in 
equity for the ſame matter, he ſhall pay the coſts there alſo. Lack 
. Shermer, P. 8 G. 2. B. R. H. 116. Vide Siſney v. Nevinſon, 
ane, contra.] 

80, before this ſtatute, if the penalty of the bond was brought 
into court by rule, it was referred to the maſter or prothonotary to 
m the principal, intereſt and coſts for the plaintiff, and the reſidue 
vas f urned to the defendant. Mod. Ca. 101. Sal. 597. 

And the court will not oblige to the payment of another debt in 
conſcience, before relief. Mod. Ca. 101. 

50, in covenant, if the breach is aſſigned for non-payment of 
rent or a ſum certain. Per King Ch. J. Hil. 3 Geo. 

So in ejectment upon a condition broken for non-payment of 
rent, Per King Ch, 7. Hi 3 Geo. (Vide 2 Str. goo.) 

But a proffer after notice of trial ſhall not be allowed, if 
+ be not ſo ready as not to delay the trial, Med, 

25. 

* it ſhall not be allowed in debt on a judgment. Mad. 

60. 

it che money is not paid into court when defendant 
bas pleaded tender with a prefert in cur. it is no plea, and 
* * fign judgment. Pether v. Shelton, M. 12 G. 

638. 

* 2 paid in at any time before plea pleaded. Barnes 

9. 281. : 

[The court will cot allow money to * in after plea plead- 
a _ v. Gibſon, H. 20 G. 2. 1 uf. 157. Barnes 286. 
49. 
ut now even after plea, it is done, by obtainin 
judge 's order, 1 . 71 F 1 8 

[Nor after judgment for want of plea. Barnes 281. 285.) 

[After iſſue joined, it cannot be increaſed. Barnes 282. 286. 

(After general ifſue pleaded, the court will give leave to with- 

u, in order to bring money into court, and replead it. Tari- 
* 1. rages T. 21 G. 2. Btr. 1271] 
© Y [Or 
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bankruptey, but not to demur. Zartes 286. 350. 


dliſchlarged. Barnes 280.] 


PLEADER. 


[Or to withiraw plea, pay in money, and plead general iſſue an 
terms. Barnes 202. | 
[Or to withdraw, pay money, and plead the fame plea, Barns, 
289. ] 
The court will give leave ta pay money as to ſome counts, ang 
to the reſt to pl-ad general iue, itacuce of limitations, and ſet of 


"1: 
14 


[And to plead general iſſue, and plene admini/ravir, 1 FA 
28 / — FA 
[if plaintiff replies aſter money paid in, he cannot afterwarg ' 
take it out and enter acquittal, without leave of the court aud pay. * 
nent of defendant's colts. Barnes 357. W: 
»Plaintiff is entitled to all the colts 't ill the time of the defen. pol 
dant's paying money into court, though he afcerwards proceed in Ry 


the action. 1 Term Rep, 629. 

* But if he procced to trial, he is not entitled to the coſts vp ta 
the time of paying the money into court, unleſs he recover mar, 
than the ſum paid. 4 T Rep. 10, 11.“ 

*Phough at the trial, a juror be withdrawn. 3 Term Ry, 
657. | | 
* / r : . — + 
[A paper: plaintiſf ſhall have the money out of court, 
tho? the verdict is far defendant, it not a pauper, defendint 
would have it towards his coits. Lee v. Holland, T. 1730, 
Bun, 2867. | | 

If plaintiff recovers a leſs ſur, defendant ſhall have the more 


| ſecon 
towards his colts. Barnes 280.) 15 
[Moncy brought into court on pleading a tender, cannot be tl. = 
en „t by defendant towards his coſts, tho? he has a verdict, Ca So, 


v. Rovinſon, H. 9 C. 2. Sir. 1027. 3. R. H. 206.] * 
If detendant does nu: pay the coſts taxed, tho! plaintiff recovers 
leſs than the money paid into court, yer he ſhall have his colts 


Hand V, Dinety, F 1 8 GG. 2. Stu. 1 220.) Bat 
[If deiendant refuſes to pay coils, attachment ſhall go. Par U 14 
289. Aue 


T Tbough plaintiff dies beſore trial, deſcendant cannot have back 
the NUICY. Barnes 281.] 

[ After refuſal, or iſſue joined, plaintiff may have it and coſts, to 
the time cf paying in, he paying deiendant ſubſequent colts, Bars 
nes 290, 282. 284. 287. 357. 

(Plaintiff ſhall have the, money, tho' judgment is arreſted, 
Baines 284.) 

It may be brought into court in an action at the ſuit of aner- 
ecutor, and he ihall loſe colts, but not pay them. Cui . 
Srott, P. 1 G. 2. Ser. 796. Barnes 289. 

IF plaintiff is an adminiſtrator, and not ſo named, rule ſhall de 


f (It hall not be paid back to executors on deſendaunt's death. 
Barnes.279.] 


[It is not of courfe, if plaintiff is an executor, Bern flac 
279.9 a 5 
SE A 


FLEADERDE 


: B. keeps out of the ng and brings askion; A. ſummons 
8 : before a judge to ſhew cauſe, way, on payment of debt 
wi cal roceedings {noutd not be 3 B. pretends other 
F »ands, Thich obliges A. to oht ein the common rule to pay 
money into court with colts; Z. applies to take che MUucyy 
{have the colts taxed; this is UNE ilive, and the court will dif. 
| arge the rule as to coſts. A en ve Hculditeb, P. 316.2. 18. 
. 578. . 

ef the plaintiff intend to take the money out of court, and te 
).ve the coits taxed, it is now ſcttied in B. d. ti:at it is bis 
by niels and ngt the def:ndant's to give notice of an ap- 
ment before the maſter ior taxing the colts. 4 Term 


1 
4 
14 


Rp. il, 12. 


But all declarations in C. B. are founded on an original 


. "He 1 * 2 ++; al * 4 £ % © C - 93 * WF oo 
will, original bill, or upon ail Atcacameit o. Dries. LA. 


PET: 

— 
. * 7 * 

And therefore, if the declaration there begins with a gueritur, 

«in B. K. it is error. R. Lt. 228. 

The antient courſe in C. B. was that the plaititiſf declared upon 


PI" and after invariance made a declaration de 1::v%. 


99. 8 | 

* ne Grit declaration was the foundation and warrant for the 
ſecond. Ibid. 

And if there was no original, it was error at the common 
bs, 
So, if there was no Ar of privilege filed, where the ſuit is by 
r e, TC. X. 2 Cr0. 48. 
80 U the * 
cheation varied ſrom the other. R. Crs. Id. 416 

Br the want of an original is aided after ve dict! by the , 4.19 
I 14. Vide Amendment, D. 0.) 

aud now by the /. 4 © tf > - An. 16. after | judy nent by conſeſ- 
Fon, il dicit, un ſum infor ui, „or after a writ of inquir: y executed, 


Ul defects are aid: d, 45 after verdict, ſo as there be 4 writ, orig 1 


1 


dal or bill duly filed. 


the n obtain an orig mal writ, to lupport lis judy gzment. Jide 
in. Prac, C. B. 6 57. 608. * 

ce you writ ol the term in w Naeh ſinal juc gment 1s given, 
Al not warrant that judgment, if it appear on the ſame record 
2 * re have been procec lings of a preceding term. Djte v. 


ung. . 21 6. 2. 1 1 181.0 


rs memorandum need not ſet out in what plea, for the 


* 


* recited verbatim, thews itſell. Barnes 331. 333. 


— 
— 
1 
14 
. 


i the original is returnable the ſecond return of the term, tho? 
e late are a generally of the fame term, it is wellenough; 


L 3 tor 


41 is indebted to B. 2/. 56. for rent, an- i is always ready to 
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lintitt 0 clared twice on the ame original, and one 


nd thc detendant in error, may, by application to the maſter 
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226 PLEADER, 


for the whole term may be conſidered as one day, and in C. 8 
there are no ſpecial placita. Philipps v. Philippe, T. 11 2126 1 | 
Andr. 248. 1 

[But in B. R. where a debt aecrues in term time, and in the 
ſame term the party comes and complains, he muſt have 2 ſpecial 
memorandum to ſhew that the cauſe of action precedes the bring. 
ing it. Lid. 

and after verdict, any default of this nature would be 
cured by A. 5 G. c. 13. in which penal actions are not except. 

ed. Ibid. | 


(E. 12.) And when the ſuit is upon an original, the original ſhall be 
joy cited in the declaration ſhortly. 88 5 
ſhall bere>» As in account, annuity, coyenant, debt, detinue and replerin 


cited. (in which actions the original is a ſummons) the declaration (hal 


be A. c. ſum, fuit ad reſpondendum g. ge placito, c. pc 
And in actions on the caſe, ejectment, treſpaſs, c. (where the | 
original is an attachment) the declaration ſhall be A. c. ata 3] 
uit ad reſpondendum . de placito, 
And in actions upon the caſe, c. where the writ contains the coi 
caſe at large, the writ antiently was recited at large in the declars | 
tion. *Yide 2 Will. 394.% to 
But, now, by rule of court, the declaration ought not to recite al 
the original, but it is ſufficient to mention the nature of the ation, R 
as A. attach fuit ad reſpondendum g. de placito tranſgreſſions ſuper 
caſum. C. Att. 296, jor 
So in perſonal actions on a general ſtatute, except in debt. (. L. 
Att. 296, Per Rule 1654. Mills 26. A. 
So in actions upon the caſe, or a general ſtatute by original in ec 
B. R. C. Att. & 7 1 3 d 
The original recited is part of the declaration, and therefore in 4. 
treſpaſs, if the writ be recited to be vi & armis it is ſufficient, tho ery 
that be afterwards omitted. R. Lut. 1509. Vide pa, (3 M.. + 
C. 86.) 
If the writ for taking of goods ſays pretii or ad valentiam, Er if 
it is ſufficient, tho? it be omitted in the declaration. &. 1 Si, 150, en th 
2 Cro. 654. 
If the writ ſays bona & catalla ſua, and the declaration omits ſu, A 
R. 1 Sid. 187. R. Lut. 1509. | 18s, 


But a vigious recital of an original does not hurt the declaration cnt, 
if the writ itſelf, upon eyer, be not bad: as, in replevin de ct Bu 
gveriarum for aperiorum. R. Sal, 701. | tacked 


130 And the declaration ought to be conformable to the writ. 2 lin 

conformable Lit. 303. à. | 

ine origi- And for variance between the count and the writ the defendant birt, 
may plead in abatemeni. Vide Abatement, (G. 8.) And ſee there fit [ 0 
what variance a plea in abatement is good. 


So a material variance between the count and the writ is erat: 0, 


28, if the count demands more, or leſs, than the writ, as * ion 


p L E A D E R. 


unt is quaye clauſum fregit, the count quare clauſa, R. Ov. El. 185. 
Vide pot, (3 M. 6.) 


When the whole original writ was ſpread out on the roll, 

er with the count thereupon, if a variance appeared be- 
wen the writ and count, the defendant might have taken 
wdrantage of it, either by motion in arreſt of judgment, writ of 
error, plea in abatement, or demurrer. 2 W 0 394.“ 

*Zut afterwards, it was determined, that if the defendant would 
ke advantage of a variance between the prit and count, he muſt 
mand oyer of the writ, and plead the variance. 2 J/ilf. 85, 

. 
5 if the writ be quare cauſum fregit et herbam ibidem conculcavit, 
1nd the count omits fregit ; for then the count omits the treſpaſs 
for the entry into the cloſe, which was in the writ. R. per 2 J. 
Vntris cont. becauſe the treading down the graſs in the cloſe im- 

ts an entry into it. 2 Vent. 153. 

80 a writ in replevin de averiis, Wc, a count de equo. R. Cro. El. 
no. Ed. 4. 31. 5. R. Lut. 1181. 

80, in forger of falſe deeds, a writ of divers falſe deeds, and a 
count of a deed of feoffment. 35 H. 6. 37. 

[a writ in treſpaſs be contra pacem nuper regis, and the declara- 
tion contra pacem regis nunc. 11 H. 4. 15. 2 Ed. 4. 24. 6. 

80 a writ for goods ad ualentiam 201, declaration ad valentiam 401, 
L C. El. 308. 

80, in an action on the caſe for a nuſance, if the writ be 
fr raiſing a yard and the declaration adds digging a gutter, R. Cro, 
J. 829. 

80, « debt, if the writ be in placito debiti 101, and the plaintiff 
teclares for 20/. R. Cro. El. 434. 

do, if a writ of waſte be againſt the defendant ex dimiſſion- 
4. and the count ſhews a feoffment to B. who ought by reco- 
rery to declare the uſe to the defendant, it is bad for it ought 
v have been (as appears by the declaration) ex dimiſſone B. 
. Cre, El. 722. 

lf the writ be on the demiſe of the predeceſſor, and the count 
in the demiſe of himſelf, or e contra. R. 1 Rol, 432, 


And a material variance is not aided by verdict, R. Cro. El. 
I3;. 829. 330. 722. R. 2 Vent. 153. Per Powell acc. but Treby 
ent, Lut. 1181, Vide Amendment, (D. 18.) 

but miſpriſion of one original for another, as ſummoned for at- 
lacked, is only form, and aided by verdict. Semb. 2 Cro. 108. Cre. 
(vr, 91. 4 Mod. 246, : 
| {In an action on the caſe, if the writ is recited ſummonit. 
* oO it is well, Brown v. Morgan, M. 4 G. 2. 

341. 

{ 0, on debate, in the caſe of a member of parliament. Lockyer 
i. * in C. B. Fort. 341.) | 

%, ik the original be certified in one county, where the 
Tian was in another, it * not be intended the original 
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(C. 12.) 
How the 
original 
ſhall be re» 
cited. 


C. , 
5 23: 


conformable Lit. 303. &. 
rene o'igl- 


cured by f. 5 G. c. 13. in which penal actions are not except. 
J 


PLEADER, 


for the whole term may be conſidered as one day, and in C. a 
there are no ſpecial placita. Philipps v. Philipps, T. 11 U 126. 4 
Andr. 248.) 

[But in B. R. where a debt accryes in term time, and in the 
ſame term the party comes and complains, he muſt have 2 ſpecial 
memorandum to ſhew that the cauſe of action precedes the bring. 

and after verdict, any default of this nature would he 


ed. Ibid. 


And when the ſuit is upon an original, the original ſhall be re. 
cited in the declaration ſhortly. 

As in account, annuity, coyenant, debt, detinue and replevin, 
(in which actions the original is a ſummons) the declaration ſhall 
be A. c. ſum, fuit ad reſpondendum g. de placito, &. 

And in actions on the caſe, ejectment, treſpaſs, &c. (where the 
original is an attachment) the declaration ſhall be A. c. attack 
wit ad reſpondendum 9. de placita. 8 

And in actions upon the caſe, c. where the writ contains the 
caſe at large, the writ antiently was recited at large in the declars 


tion. *Yide 2 Will. 394% t 
But, now, by rule of court, the declaration ought not to recite all 
the original, but it is ſufficient to mention the nature of the ation, k 
as A. attach fuit ad reſpondendum g. de placito tranſgreſſionis ſuper 
caſum. C. Att. 296, fo 
So in perſonal actions on a general ſtatute, except in debt. (. E 
Att. 296, Per Rule 1654. Mills 26. 
So in actions upon the caſe, or a general ſtatute by original in de 
B. R. C. An. 357. 
The original recited is part of the declaration, and therefore in A. 
treſpaſs, if the writ be recited to be vi & armis it is ſufficient, tho ret 
that be afterwards omitted. R. Lut. 1509. Vide poft, (3 M. 7. 
C. 86.) N 
If the writ for taking of goods ſays ii or ad valentiam, Cs. | 
it is ſufficient, tho' it be omitted in the declaration. R. 1 Sid. 150, en 
2 Cro. 654. 
If the writ ſays bona & catalla ſua, and the declaration omits ſua 
R. 1 Sid. 187. R. Lut. 1509. | 18; 
But a vigious recital of an original does not hurt the declaration, cont 
if the writ itſelf, upon cyer, be not bad: as, in replevin de cop! b 
averiarum for aperiorum. R. Sal, 701. * 
And the declaration ought to be conformable to the writ. 05 | 1 
: inſte 
And 2 variance between the count and the writ the defendant Fire 
may plead in abatemers. Vide Abatement, (G. 8.) 4nd ſee there f [ 
what variance a plea in abatement is good. 2 | 0 
So a material variance between the count and the writ 1s error: 1 


28, if the count demands more, or leſs, than the writ, as * 


PL EAD ER. 


writ is quare 8 the count are clauſa, R. Co. El. 185. 
M. 6. 
_ I whole original writ was ſpread out on the roll, 
er with the count thereupon, if a variance appeared be- 
een the writ and count, the defendant might have taken 
\Jrantage of it, either by motion in arreſt of judgment, writ of 
error, plea in abatement, or demurrer, 2 i. 394.% 

But afterwards, it was determined, that it the defendant would 
ke advantage of a variance between the 4prit and count, he muſt 
lemand oyer of the writ, and plead the variance. 2 Wiſſ. 85, 

8 | 
1 if the writ be guare cauſum fregit et herbam ibidem conculcavit, 
ind the count omits fregit ; for then the count omits the treſpaſs 
for the entry into the cloſe, which was in the writ. R. per 2 J. 
Ventris cont, becauſe the treading down the graſs in the cloſe im- 
an entry into it. 2 Vent. 15 3. 

So a writ in replevin de averiis, Wc, a count de equo, R. Cro. El. 
33% 7 Ed. 4.31. 5. R. Lut. 1181. 

So, in forger of falſe deeds, a writ of divers falſe deeds, and a 
count of a deed of feoffment. 35 H. 6. 37. | 

If a writ in treſpaſs be contra pacem nuper regis, and the declara- 
tion contra pacem regis nunc. 11 H. 4. 15. 2 Ed. 4. 24. b. 

So a writ for goods ad valentiam 201, declaration ad valentiam 401, 
N. Cra. El. 308. 

So, in an action on the caſe for a nuſance, if the writ be 
fr raiſing a yard and the declaration adds digging a gutter, R. Cro. 
L. 829. 

So, in debt, if the writ be in placito debiti 101, and the plaintiff 
declares for 201. R, Cro. El. 434. 

do, if a writ of waſte be againſt the defendant ex dimiſſione 
4. and the count ſhews a feoffment to B. who ought by reco- 
rery to declare the uſe to the defendant, it is bad; for it ought 
to have been (as appears by the declaration) ex dimiſſiane B. 
R. Cre, El. 722. 

lf the writ be on the demiſe of the predeceſſor, and the count 
in the demiſe of himſelf, or e contra. R. 1 Rol. 432, 


And a material variance is not aided by verdict, R. Cro. El. 
I35. 829. 330. 722. R. 2 Vent. 153. Per Powell acc. but Treby 
cnt, Lut. 1181, Vide Amendment, (D. 18.) 

But miſpriſion of one original for another, as ſummoned for ar- 
tacked, is only form, and aided by verdict. Semb. 2 Cro. 108. Cro. 
Gor. 91. 4 Mod. 246, 
ia an action on the caſe, if the writ is recited ſummonit. 
* Aer it is well. Brown v. Morgan, M. 4 G. 2. 

341. 

{ 0, on debate, in the caſe of a member of parliament. Lockyer 
. 7 in C. B. Fort. 341.] 

do, the original be certified in one county, where the 
ion was in another, it 21 not be intended the original 
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328 LEADER. 


in the ſame cauſe, but rather that there was no original, 2nd 
this is aided by the ſtatute, R. 2 Co. 655. 674. Vide Auen. 
ment, (D. 8.) 

Or of another term, or between other parties. R. Cee. Car, 327 
R. 3 Mod. 136. y 

[Special original in L. plaintiff declures in . defend; 
takes the declaration out of the office, plaintiff ſues out 
new original in M. proccedings ſhall not be ſet aſide. Barn 
415•4 

ee if the original recited in treſpaſs be only for one day, the 

-claration for treſpaſs on ſeveral days. R. 4 Mad. 246. 

I the original certified was ſuch, as the defendant was outiaye4 
upon; tor chen the plaintiff may declare upon that or upon a new 
original. R. Jen. 442, 3. 

80 if, upon no original being aſſigned for error, diminution be 
alledged, Whercupon tae 0400 os 1 certiſies an original of the 
terin in Which tlie placita is entred, wilich is a variance; it may 
be ſuggeſted that there is be original in the ſame, or 1 
precedent term, and there tall be ncbee certicrari for it, R 
I Sal. 207. 

So, on a certisrari for an original, the continuances ought no! 
to be returned. 1 Sal. 269. 

Otherwiſe, if it be only a miſpriſion or ſmall variance, in th 

game of the party, Or in the time, between the original certified 
and the declaration. Jide Amendment, (D. 8, g.) 

ſin action for à falſe return, if declaration ſets forth a fer 
facias, and a warrant to levy fo much which he had recovered 
againſt A. and the warrant is, to levy of the goods of A, f. 
much as he had recovered againſt (omitting the name) 
it is good, the „eri facias, being right. King v. Afirri;, T. 5 b. 

Str. gog. ] | 


I, us) So a ſpecial count on a general writ is good. Yide Aiatener!, 
What vari- (G g ) 


ance 15 nut 2 , . . . 1 
jaral. As in aſlize de libero tenemento, if the plaint is made : 4 
Special ncris ſaliceli commun” eftoverior', and of ſeveral rents. R. 9 C. 


count upon 
a g=nerul 475 8. 
Writ. In aſſize of frequent d:irefs, if the plaint is, that he was fo olten 


diſtrained that he could not manure. 8 Co. 50. b. 

If a capias be gene! ally at the ſuit of the plantif, and the decla- 
ration qui tam, it is well enough. 2 Bl. Rep. 722*. 

In quare tmpzdit for the king præſentare ad ecclrfram que od ia 
ſpedtat donaticnem generally, count may be ſpecial, que ele at * 
tiene pr erogalive ſuæ re gie. R. and aff. in parl. on a ſpectal dmr 
for that cauſe. Ca. Parts 164. 

In quare imp. prefentare ad ecclefam generally, the count ry 
ſew, that he has only two turns, Cc. 5 C. 102. 6. 

So a variance, by the addition of a thing not material is t 

fatal: as in treſpaſs for an aſſault and battery, the plaint thy 

3 


1 


PM 
| 5 
P L E AD E R. 329 4 
declares that the defendant ſtruck the horſe on which the plaintiff 8 
code, per quad the plaintiff fell; the variance between the writ {4 
which ſpeaks only ol the battery of himſelf, and the count which 7 
ſpelks allo of the battery of the horſe, is not material; for the * 
ſtroke to the horſe is only inducement to the battery of the plain- I 
i kimſelf, and not alledged as the ground of the action. R. Mar. 1 
1 variance as to damages between the writ and the 
declaration is not material. R. 2 Cro. 128. 629. Vide poſt, ; 
C. 84+) 4 
by” 
(C. 16. Pledges ſound upon a Declaration. * 
3 
The plaintiff in B. R. or C. B. ought to find pledges de prgſeguen- 4 
4; for if he be nonſuit he thali be amerced. 2 Cv. 414. F 
And he muſt find them on a bill, where the clauſe / fecerit te . 
ſen? &e is not inſerted, as well as upon an original. 4 
Fo an attorney ought to find them, tho” he ſues by attachment 1 
ol privilege, where ſuch claute is not inſerted. R. Dy. 288. a. R. A 
Cri. Car. 92. Hut. 92. R. 2 Lev. 39. * 
When pledges ſhall be found in replevin, Fd? poſt. (3 þ 
K. F.) 2 
The nature of pledges. Vide Bail, (A. C.) 4 
They ſhall be found in debt gu tam. 1 Lev. 123. F 
But the king or an infant doth not find pledges; for they ought 9 
not to be amerced. 8 Cz. 61. b. R. Cre. Car. 161. 4 In]?. 180. G 
La. 185. i 
80 they are not found on an information. R. 1 Lev. 123. hut the. f. 1 
And the pledges ſhall be found on the purchaſe of the writ in 22 * 7 
dancer y. R. 2 Cre. 414. 3 Bulſtr. 279. requires 7 
Or before the ſheriff, who may refuſe to execute the writ, and 3 to 1 
return 0 pledges found. 2 Cro. 414. "+ 
Yet he may execute the writ before pledges found, if he pleaſes. Is 
205. 414. þ 
For it is ſuſhcient if they are found at any time, pending the plea. i 
C. 414. Mar. 46. 4 Inj. 180. Fon. 177. i 
At any time before judgment, tho? it be in appeal. R. 2 Fon. i 
154. Gnt. in appeal. 2 Sho. 159. 5 
And after judgment and error brouglit, want of pledges may be FE 
ended by the ſheriff. R. 3 Lev. 345. ö 1 
The pledges are utually entred on the bill or declaration at the * 
end of the count. Dy. 288. a. 4 If. 180. q 
And, if no pledges were found, it was error by the common law. . 
R 2 Cro. 414. X. Dy. 288. a. R. 3 Bul. 61. K. Mar. pl. 40. * 
ro, Car. 594. 1 


And the omiſſion was not aided by the /. 18 El. 13. 2 Go. 5 
414. 3 Bul. 278. R. Go. Car. 92. But Hut. 92. makes a quere. | 
tec, 1 Sid. 84, Per 2 J. Windh. cont. Ray. 51. R. Dy. 288. 4. 
i" marg, Jon. 177. 

The omiſſion is ſubſtance, R. 3 Lev. 39. 
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ſpecially ſhewn far cauſe of demurrer. 
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But, if there be no origina!, that is aided, and the 
are to be entred on the original; and therefore want of pl 
is no error when there is an original wanting. R. 1 Sid. 84. | 
1. 177. : | 
* by the /,. 16 17 Car. 2. 8. after verdict no judgment 
ſhall be ſtayed or reverſed in the courts of Wefminfer, county 
tine, or grand ſeſſions of Wales, becauſe no pledges, or but one, 
are returned on the original. 
And by the ff, 4 & 5 An. 16, no exception ſhall be taken or 
default of entring pledges on the bill or declaration, unleſs it be 


? 


On demurrer, and for cauſe that no pledges are on the writ, or 
mentioned in the declaration, judgment pro quer. for he may enter 
pledges at any time before judgment. Mansfield v. Richman, P. 
2 G. 2. Fort. 330. Barnes 163.] 

[On ſpecial demurrer, for that declaration is without pledges, if 
the paper book with pledges added is delivered to defendant, and 
he does not take notice af it, it is a waiver of the irregularity, and 
he is too late when it is ſet down for argument. Umfreville v. Lock, 
M. 10 G. 2, B. R. H. 315.] . | 

[On ſpecial demurrer, on action by bill, and for cauſe, 1 
pledges; plaintiff may have leave to amend, and add pledges, Vai. 


for v. Richardſon, T.21& 22 G. 2. 1 Will. 226.] 


So, if pledges are omitted, after error brought for it and 
aſſigned, the court will permit pledges to be entred, KR, 
Lev. 361. 

(Want of pledges cannot be taken advantage of in error, tho 
the judgment was by default. How v. Denin, T. 2 G. 3. 2 
Will. 142.] 

So, 14 an infant attains his full age before judgment, and no 
pledges appear ta be entred, it is not error; for if pledges were 
neceſſary when he came of age, they might have been entred be- 
fore his age on the writ, R. Fon. 177. 


(C. 17.) Count or Declaration muſt have Certainty, 


And the count in every court ought to have certainty and truth, 
Co. Lit. 303. a. Pl. Com. 84. 122. 

And the certainty ought to be ſuch, that the court may give 
judgment upon it, the defendant anſwer to it, and a good iſſue be 
joined thereon. (Vide &. Lit, 303. a. Pl. Com. 84.) 

And there are three kinds of certainties, 1. certainty to a cet» 
tain intent in general. 2. certainty to a common intent, 3. cer- 
tainty to a certain intent in every particular. The /aft is 
rejected in all caſes, as nes of too much ſubtlety. The 


ſecond is ſufficient in defence; and the firſt is required 
7 a 9 * or accuſation. Cup. 682, vide Doug, 158, 159. 
8 | 
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oThe third kind of certainty, is required in eſtoppels. Doug. 
159. (153+) 


And therefore the parties, demandant or plaintiff, tenant or de- (C. 18.) 
{endant, ought to be Lell named. — of 
If the plaintiff ſue the defendant by a wrong chriſtian name, 

ind the defendant appear by his right name, the plaintiff may de- 
care againſt him, by ſuch right name, otherwiſe if the plaintiff 
file common bail for him according to the ſtatute, by his righe 
name. 3 Term Rep. G1 1,.* 

What ſhall be a miſnomer of the plaintiff or defendant, Yide - 
Abatement, (E. 18, 19. F. 17, 18, &c,) 

When the omiſſionor miſtake of the name of a party vitiates the 
count, or not. Vide Action on the Caſe. (H. 2.) 

[Any variation in the name of a corporation is fatal; as Auſtri- 
alta for Auſtralia. Turvil v, Aynſworth, M. I G. 2. Str. 787. L. 

1515. 
"Tr "Fu by A. B. ſhews a title cuidam A. B. it cannot 
be intended to be the plaintiff, R. 2 Lev. 207. 

If it charges quod prædict. A. B. depoſuit, where two of the ſame 
name are mentioned before, it ſhall not be intended to be the de- 
ſendant. R. Cro. EI. 267. 

But where there is mention of a manor or name before ex- 
preſſed, it ſhall be intended the ſame, tho prædict. is omitted. R. 

2 Cre. 192. | 

(If plaintiff and defendant have the ſame name, if it ap- 

on the record which is which, as on oyer of a bond from 
J. B. of C. to A. B. of D. and the declaration begins A. B. 
of C. was ſummoned, c. it is ſufficient, tho* the addition is 
not repeated again. Jobn Connor v. John Connor, T. 8 G. 3. 
2 Will. 386.) 

[The alias dict. muſt be in the ſame language as in the deed. „ 
Barnes 241. ] | 4 


So the time of a matter charged in the declaration ought (c. 19.) 
to be certainly alledged; and therefore in afſianp/it, if the plain- |; 
> omits the day when the promiſe was made, it is bad, 1 

94. * 
Ry in trover, if he omits the time of the converſion. Cro. 1 

97. | 

If he declares on a leaſe for years made to him, he ought to * 
ſtew the day when the leaſe was made. Pl. Com, 24. a. j 

So in all caſes where the day or time is iſſuable. Pl. Com. 24. * 

90 che time of every fact, material to maintain the decla- 4 
tation, ought to be alledged: as, in trover, the time of the 
converſion as well as the time of the poſſeſſion by the plain- 
(if, and of the finding by the defendant ought to be alledged. 


— gp converſion is material and trayerſable. Cre. El. 
59 5 
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In res of a diſtreſs for rent, the days of payment of 1 he regt 

ought to be alledge d. Att. 227. a. 0 

In treſpaſs for detaining his ſervant, the plaintiff ought to ſhe 
the time of his retain er. 4 J. Em. 24 as wk 

#<c'Th; ir the dul »1dant, on the ann a of f AI. ay, ard : divers 3 
dajs and times betareen that day and he 0 — ent of the f. 
aflaulted the plaintiu,“ is bad. Carp. 828. Ky 

If the defer Gant pleads a re nds, he ought fo ſhew the day of 
the making of it. PI. Com. 231. 9. e 

8o, if no time be alledged but aſter a (viz.) and tle time there 
mentioned be repu;,nant, by reaſon of which the wiz. ſhall be 5 
jectee, then the deciar ation is bad ic; want of time. Lat, 201. 
Vide inſra. | 

If the deſendlant picads a act, wich is traverſable, but not lo oof 
he ought do doe ; it to bc at the time and Peace mcnticacd in tl : 
declaration. R. Lt. 

Af the declaration 4 a corrup contract made the 216 
December 1774, giving day of es yment o the 230, of 1 
ber 1776, and iſſue be joined * it; evidente of a contract 
on the 23d, of — 1774. ici t229 ears, wil not lupport 
the luc, Cops 677, 

But it is ſulllcient if the time be in the declaration, tho 
it be not in the writ recited by the declaration. ide ante, 
(C. 12.) 


Or if a thing ny be coupled to a time before alles ged: as in 


treſpaſs N clauſum tre, gi et auliinc et ibigdem enfult” fe cit et cum 
cepit, * is good, tho* no time is repeated ſor the taking of the che, 


R. 2 Cr. 443. 

[On information in debt, for duties of goods imported in A. 
evidence may be given of ſeveral importations at ſeveral het 
Hiterney-Gereralv. Lata, I. 1728. Bunb. 202.) 

"On information in debt tor non-payment of duties, cui 
dence may be given of an importation ſeveral years before the 
time laid; but the court will, on application, confine the chi- 
dence to a ” ertain time. A Oe! v. Wecks I. 1726. 
Bunb. 223. 

In M if it be allodged that A. determined guad predict“ 100 
gu incas fler valoris, &c. viz. apud B. R. Lit. 487. 

Or, if time be alledged to a thing tantamount: as in trover, 
if the plaintiſf thews a time of requeſt and refuſal to deliver, 
tho' no day of converſion be alledged, it is ent for a 
refuſal to deliver on requeſt amounts to a converſion, R. Cr. 


G1 . 252. 
So to a negative matter no time need be alledged. Pl. Cu. 


24. 4. 
So in real actions no certain time is neceſſary, for er 


paris, tempere dim. reg. nunc, or nuper reg. is ſufficient. K. 


Sad. 561. 
So in quare impedit. R. Sal. 561. 
And ifa more certain time is mentioncd it is not matciial er tra- 


Co; 


AY 
— 
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is ſuſſicient, tho' it be imperfectly alledged: as, in tro- 


yo, it it 
rer if t! ie p plaintiff ſays that he was poſtefi fied 9 22 of goods 
ru loft he m, and the defendant found chem, and paſbea Sei 


1 Maij converted them, it is good, tho' the converſion is al- 
[deed to be before the loſs; for pea is ſufficient, and the day 
lun be rejected, being after the ſc:/'t N R. 2Cro. 428. 

[So in covenant, if plaintiff- declares on articles, dated goth 
Saen. er, 5 G. {which is 1718) and then ſays, pea, ſcil. 1ſt May 
1712; this cal. "ſhall be rejected, as inconſiitent, and then it will 
land that he covenanted = 30th September, and pea committed 
he breach. Hayman v. Rogers, MN. 6 G. Str. 232.] 

1 pla untiſf declares againſt the parſon, that he left his tithes 
on his ſteld, per 44 1 he loſt the uſt of that part under the cocks, 
bon 2 oth Augu/?, the time of _—_ to 20th December, it is 

| enough, tho? the parſon wi. volved to carry them away 
on the 20th e for the jury may apyortion the time, or the 
waintiff releaſe it. South v. 2 4, MH. 6 G. Sire 245. 

Or in trel Fels in Michaclmas term, for an afiault 18th Ofober, 

d im: ritonment for 25 u weeks, which is long after action de- 


pendin . Ne v. 2 Turner, . 11 G. 2 Seu. 1095. Andr. 250. 
Debt on Kon tor not performing award ; yu that arbitra- 
tors did not make award on or before 229 1 Replication, 


tl arbitrators, after making bond, and t-iure exhibit ng plain- 
tld's by il, te nvit, on 21ſt Hay, did make award; this is a ſuſh- 
cent allegation. N. ſpecial demurrer. Bifſex v. Bifſex, T. 
6. 3. 3 B. H. 1729. 
50, in ejectment, if tlie plaintiſf declares on a leafe 3 aj, 
nu cup, 5 be. entred and wes m— ed, ti io the deſcudant . 


* 


ud a ith be reje te _ for it is ſu Rcient that he entred 2 en di- 

ous ef p:ea was ejected. R. 2 Cre. 95. But this judgment 
* d by the ( .J. 1 Sid. 8. K. acc. 2 Cra. 136. 662, 
14. K. 2 Bul. 29. 

th if there was a blank ſor the day, R. 2 Cre. 312. 

1 il a man pleads that before the obli lig. ion feil's 1 Of. and 

we day mentioned is after the obligation, it ſhall he rejected as 
8 aiter a demurrer, as well as after verdict. X. 
| Lev, 194. 

But if by the rejection of a day impoſſible or repugnant, no 
ime appears when the fact was dane, it is bad: as in afſumpfty 
lie plaintiff declares on an inde, 22 git and then adds an- 
auer count, which begins cumgz etiam deft. pofren feil't 1 Mn, 
(iich day | is before the time alledged in the firſt count) this is 
ad; for, if the day after-the ſeit 15 rejected, 1 no time appears 
fn the promiſe in the 2d count. X. after vw rdift Vel. 94. 

So, if the jury ſinel a leaſe made 1 Ala i} habend* a Lig dat, vir- 
We ca 1 paynulf ecdem 1 Aaij was pole led 4 75 de fendant 

17 en lem 1 Mai ej cted him, it is b 1 tor if tie day 
ther _ ea is rejected, no time appears when the ejectment 
aul be, lor þ7/tea does not import, that the cj<tment was after 

the 
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PLEADER, 


the leaſe commenced, which did not commence till the 2 My 
R. after verdift 1 Sid. 8. 

80 by the ,t. 16 & 17 Car: 2. 8. after verdict judgment (hu 
not be ſtayed, or reverſed, for a miſtake of the day, month, 
year in any declaration, Wc. where the right day, month, 9 

in the ſame, of any preceding writ, plaint, roll or record 
is once truly alledged. Yide Amenditient, (K. 1, 2.) 

So, if the day alledged be impoſſible, or after the trial, it ſhal 
be aided after verdict. R. 8 V. 3. Int. Wall and Due, (is 
Ca. B. R. 105.) R. M. 8 W. 3. B. R. int. Blackall and Hz 
CVide Gmnpus, Reports 12. Carth. 389. 5 Med. 286. Ca. . 
R. 102.) Vide pet, (3 M. 5.) 

But before the omiſſion of time to a material ſact was no- 
aided by a verdict. R. ut dicitur Cro. El. 97, 98. Per 2 J. 
3 cont. Co. El. 377. 


So in a declaration a certain place ought 'to be alledgrd, 
of where every fact material and traverſable was done. Vid 


Ky. 226. 
In what county an action ſhall be alledged. Vide Aion, (N. 


I, 2, 3s) | 
. As, in trover, a place of converſion ought to be alledged. . 


Cro. El. 78. 97. 
[So in ejectment, the place is material. Boddy v. Smith, J. 
10 G. Str. 595.] | 

So in treſpaſs for taking of corn, if the defendant juſtifies for 
the toll of grain brought to market to be ſold and ſold, the place 
of ſale ought to be alledged, and it ſhall not be intended fold in 
the market, unleſs it be ſo ſaid. R. Lit. 1501. 

In debt on a bond, the plaintiff ought to count where the bond 
was made, tho? it be without a date. 

[In debt, the deſcription of the place is not material, in tre: 
paſs, it is. Oats v. Machin, T. 10 G. Str. 595.) 

So in an action on the caſe, that the defendant holds land in 
4. ratione cujus he ought mundare faſſas, he muſt ſhew in what 
place the ditches are, K. 226. 

So, if in debt on an obligation againſt an heir, the defendant 
Pleads riens per diſcent, and the plaintiff replies afets, if he 
does not alledge a place where the aſſets are, it is error, R. 
2 Cre. 503- 

So in an action on the caſe for abuſing a horſe in a journey, 
which was hired of S. at P. he ought to alledge the place, where 
he was abuſed. Semb. Ray. 187. 

So, in covenant, if the plaintiff alledges a breach by ſentence 
in the ſpiritual court, he ought to alledge the place, where the 
ſpiritual court was held, and if the place of the ſpiritual court, 
when the proceedings commenced, be mentioned, it is not ſuib- 
cient ; for it ſhall not be intended to have continuance in the ſame 
place, if it is not alledged. R. Tut. 305, 

So, in an action on aſſumpfit, a place of the performance of the 
fact, averred to have been done as the conſideration of the pro- 
miſe, ought to be alledged. R. Sho. 50, Sal. 22+ 4 

bl 


As, if the conſideration be, that he conſents to, and does not 

inder a marriage; he ought to alledge a place of conſent. R. 
« 227» 

_ a 33 there ought to be alledged a place for evety fact, 

which is triable and traverſable. Lat. 1466, 

And therefore, if the defendant pleads a releaſe, he ought to 
alledge a place where it was made. R. Lut. 1142. 150. R. 
Cr. El. 65. 78. 98. R. H. 4. Ann. in C. B. int Barker and 
Palmer. (Vide Comyns's Reports 141.) 

80 in a replication z for if the defendant pleads, that being an 
attorney of C. B. he ought not to be ſued elſewhere, without his 
conſent, if the plaintiff replies that he did conſent, and does 
not alledge a place for a venue, it will be bad. R. Sal. 4. 

And there ought to be a certain place alledged, where the fact 
was traverſable, tho' the ifſue be on another point. 2 Lec. 22. 
And if there be not, it is error; for it prevents the defendant's 
taking iſſue on it. Lid. 

But no place is neceſſary for a thing which is only inducement, 
R. Pl. Com. 190. 6. | 

So, two places for the ſame fact is bad. R. Dal. 106. 

The place alledged ought to be the county and the pariſh, ham- 
let, or other known place in the ſame county. (Cro. EI. 260. 

It is ſufficient, if the county be in the margin, and the decla- 
ration only mentions the county aforeſaid. Vide infra. 

But a fact, alledged in a hundred only, is bad. Ov. Xl. 260. 

Or, in a ward only; for it is in the nature of a hundred. R. 
Cre. El. 260. 

Or, in a county only, without naming a pariſh, vill, hamlet, 
or known place in the ſame county. K. after verdict, Heb. 89. 
f. 2 Gro. 150. K. 1 Sid. 178. 

Or, the manor of S. without ſaying in what county. R. 2 
Gre, 27. | / C. 

lg Whitehall, Tower-hill, &c. Semb. 1 Vent. 119. 'q 

So, if the county be in the margin, and the declaration 4 
alledges a fact at H. in the county aforeſaid, it is ſufficient; for it ; 
(all be referred to the county in the margin. 2 Cre. 96. R. | 
2 (ro, 618. Þ 

Tho' another county be mentioned, by way of recital, in the 
lechration before. R. Gro. El. 436. Cont. Cro. El. 311. 101. 
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R. Ov. acc. El. 465. 3 
So Norfolk to wit, declaration againſt A. of M. in the county 4 
of Wilts, for that at Catton in the county aforeſaid, is good for 9 
14 Sutton v. Fenn, M. 13 G. 3. 3 Will. 339. ] * 
, it is ſufficient, if the declaration ſays, that the houſe 0 
lemiſedſ is ſituate in & ſuper acclivitat” de H. R. per 3 F. t 
Vent. 272. 


But in an inferior court, if the taking be alledged at A. it ſhall 4 
bot be intended to be within the juriſdiction, tho? the court be in q 
the margin, R. 2 Cro. 96. ; 
he 80, if an addition be of the pariſh of A. without ſaying in 
_ What county, it is not good, tho' the county be in the margin. 

420.167. | 
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If it be coupled with a place alledged before, or after: > f 
debt for non-payment of 100 guineas purſuant to the judgment 
of A. and that the aforcſaid 100 guineas are of ſuch a value 
viz. apud N. tho' no place is alledged where the judgment of 4 
was given, it 1s good, being coupled with the value of the gui. 
neas. R. Lut. 487. 

So in treſpaſs, quare warren fregit, et cuniculos fugavit, with. 
out ſaying, idem, is good. 

So in an indictment, d intravit et diſſeiſtvit, without ſlaying, 
ad tunc et ibidem. R. 2 Cro. 41. 

In trover, quod navem diripuit, nec non bona aſpartavit et con- 
vertit. R. SH. 180. 

In debt on a bond to pay, if A. dies before the iſt of May 
without ifſue then living; if it, is alledged that A. died, having 
B. his ſon in plena vita apud D. it is ſuiſicient, tho' he doe; not 
ſay where he had iſſue; for it ſhall be tried at D. where the ifluc 
was living. Per 3 F. Dy. 15. 

So, if the plaintiff, in debt for non- performance of a contra 
in the embroidery of a gown, alledges a retainer at ſuch a place, 
and the time of embroidering it, but does not alledge any place, 
where the embroidery was to be done, and it is traverfable, 
whether the defendant embroidered or not, yet it is good ; for it 
ſhall be intended at the ſame place where the retainer was, R, 
Cro. El. 880. | 

So, if the plaintiff alledges, that he was ſeiſed of the parſonage 
of M. in M. aforeſaid, and of the parſonage-houſe, and preſcribes 
for a way from the ſaid houſe to 4. but does not ſay in what place 
the houſe is, yet it is good; for it {hill be intended to be in M. 
R. Cro. El. 898. 

In treſpaſs the plaintiff alledged, that the defendant put filth 
ſo near his houſe in L. and permitted the water in the defend- 


ant's yard to flow, per quod the walls of the plointiif's houſe were 


damaged, without faying where he put the filth or permitted the 
water. R. good. Hard. 61. 

In debt on a bond, the defendant pleads a pardon, the plait- 
tiff replies, that the bond was to the uſe of a receiver, no venue, 
where the bond was made, is neceſſary in the replication; 
for it is admitted by the plea, that there was ſuch a bond. K. 
Hard. 187. 

In affrmpft to convey land, if the defendant pleads perform. 
ance, it is not neceſſary to ſay in what place he conveycd it; foi 
it ſhall be intended on the land. R. Mar. pl. 51. 

If the plaintiff alledges ſciſin in the defendant of a mill in D. 
and a nuſance by raiſing the mill-banks, without ſaying where the 
banks were. K. 2 Cro. 555. 557. 

If the plaintiff alledges a demiſe at F. and a diſtreſs in par- 
cel demiſed, without ſaying where it was; for it ſhall be intended 
in H. 

If he alledges an aſſignment by the ſheriff of a term for year 
extended by him, without ſaying where; for it ſhall be intended 
where the land lies. K. 2 Mad. 304. 1 


If the ſact is, in its nature, local. 
go, in a plea to the perſon of the pla intiff, as miſnomer, bad 
addition, alien, c. 2 place for the venue is not neceſſary; for it 
ſall be — where the action is brought. E. 1 Sal. 2. FI 

go, if judgment be by default, after u writ of i inquiry, it is not 
1itzrial, tho no place be alledged, where the promiſe was made; 
for the inquiry ouglit to be of nothing but damages, and this may 
y any jurors of the county. K. Lut. 239. 
Ty the fact, to which no venue is alledged, be admitted by 
me bar, it is good. Vide ' pet, (C. 85. 
Jr the iffus does not require a venue of that place. R. Ny. g. 
90 by the ff 16 & 17 Car. 2. 8. after verdict, the things t ere 
mentioned, or any other of the like nature, not being ag: Auſt the 
deut of the ſuit, or whereby the iſſue or trial are altered, {hail be 
x 
nat, beſore, the omiſſion of à place, when it was material to 
be Aledged, was not aided by verdict, R. Cra, El. 78. 98. Per 
2 J. but 3 cont. Cro. El. 377. Adm. Cro. Car. 525. 
Prom w 1 t place a jury thall come. Vide Amendment, (H. 1, 2.) 
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* declaration ought to have certainty of the thing demand- (. 275 
and therefore in tre pals for taking his ſiſn, the dect: ration Certainty of 


2 


x hal, Ir it docs not ſhew the number and the kinds of ſiſh in __— . HB 
ertain. N. 5 Co. 35. 2 
50, in treſpaſs, guar? in feparal” piſca ſun piſcat” fint, et piſces 5 
wt, without mentioning the quantity or ſpecies. K. 1 Vent. | 
272. Daub. 1 Fent. 3 329. 4 


Ia debt 5 40 dure iis frumenti, without ſaying of what ſpe- 
ces, the declaration is bad. Cv. El. 837. 

Or, % 40 luis pan”, without ſaying of wool, or what other 
materials, bill. 
ln 2 2 1 upon tue ca ſe or diſturbi ung him i in his paſture, if 


—— — 
7 I.” - 
— 4 Syn 


be. ba we he ſole » paſts, Cite fax ing 2 1 in particu- 
kr, R. 2 Lev. 178. 
§o in treſpaſs, qguare duns acrat terre fdit et afpsrtavit, not 
hewing the quantity of the land taken away, is bad. X. after | 
vnc, 2 Len. 174. Vide pt, (3 NI. 8.) 
00, if if it be, gare mn rwerſas þ Weas mareremil alþ: riavit, it is bad 
ls uncertainty, K. 2 ant. 262. 
* we ciflas cepit, & vgſtimeutu in cif/d predi?, without ſaying 
u which of them. Al. 9. 
Lare Haim fregit et divenſa onera equina terre aſportavit, per 
Wt item n- fits R. 2 Vent. 73. 
Ys Fe CONT quandum purcellim lang. F 2 Lov. 19 Jo. v4 
an het pro diverſis rebus is ill. Semb. Spark v. Jobber, AM. 1 
* Li. Raym, 14504] 
Tsp als for taking away diverſa lona et cata/la, judgment ar- 
diet Ir uncertainty. Myult v. Efington, AM. 12G. Fer. 377. 
.. bz. 2 Ld. Raym. 1410. | 
WL, V. Z x So, 1 
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So, in an action againſt the hundred, the declaration; 3 
bad, if it docs not lex the goods ſtolen in particular, A, 
2 Sand. 379. 4 

So, in debt for an amercia ment, the declaration ought to ber 
the certain ſum, at which _ delendant was amerced, and it is 

not fuilicient to lay, to what ſum it was aileered. . 
3 Lu. 206, 

And want of certainty in the declaration is not aided by ver- 
. 5 Co. 35.6. . 817. 

Nor ſhall be aided by the %. 16 & 17 Car. 2. 8. which { 
that judge ent {hall not be arreſted for any 7 er matter that i 
not alter the nature of the action or trial. R. 1 Vent. 272. 

In debt for freight on a charter-party; if the breach ailig ied 
is, that defendant has not paid for frcighit 200 /. with average 
according to charter- party, it is good, tho” it docs not ſay to 
what the average amounts. Dedd v. Atkinſon, M. 10G. 2, f. 
R. H. 342.) 

[ AJum 70%, Tor a bond of the lord viſcount Gave, whercas it wa; 
Cage, and to called throughout afterwards Gave; only turpluſzge, 
Alcarn v. Weſtbrook, IM. 19 G. 2. Will. EFT: 

(1 reipais for taking divers quantities of china-wware, iuilcient, 
Barnes 2756.] 


L. 22. It ought to ſhew plainly and certainly all circumſtances mate. 
Certa, ney in 4 


he eies.. e the maintenance of the action; for if there are two in- 
cumftances. tendments, it ſhall be taken moſt ſtrongly againſt the plaintid, 


Pl]. Com. 202. b. 


— — 2 — —— — 
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1 Thus the e xceptions i in the enacting clauſe of a ſtatute, which 
3 creates an offerice and gives a penalty, mutt be negative in tis 
4 declaration: but where theſe excentiuns are contained in a {uvic- 
. quent proviſo, that is not neceſſuy. 1 Term Rep. 141.9 

bf As in debt upon a contract to pay 204, upon waſte done, and 
1 plaintifl ſhews that defendant committed waſte; it is not ſults 
"7 cient, without ſhewing how the waſte was done. 

| F In reſ-ous on a di ſtreſs for rent, he ought to ſhew on what 
4% days the rent was pay: ables . 227+ #e 3 
5. In an action upon the caſe by a parſon, who intitles hiraſelf by 
| the reſignation of B. for dilapidations, he ought to {kew how the 
| 5 reſignation was made. 16. 

. In an action upon the caſe for overloading his horſe, he oug tt 
. to ſhew how or with what weight he overloaded him. R, 
mY 2 Leo. 104. 
i In prohibition upon a diicharge of tithes by unity at the time 
8 of the dilolut ion, he ought to {ew ſuch an unity, by which he 
2 may be diſcharged. &. Hi. 295, &. - 

5 [If a tom is allcdged, that ſuch a one has a right to 1 
freedom, paving 3 reaf: nable fine, and the evidence is, chat he 
. ſhould * 65s. 8 d. it is well enough laid. Luer v. Aq 7 
i Haſlings, H. 10 G. 2. Sir. 1070. F. K. II. 353-] 


1 by 


(C. 23.) So, if the declaration be repugnant or inſenſible, it w. 


Den bad: as, in treſpaſs for taking away timber jacen” erg 6 af : 
mu't be lene 


$:1!-. 
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uuf nuper ediſical; for it cannot be for the building of a houſe 
which is already built. N. 1 Sal. 213. 458. 

So, in covenant, and a breach aſſigned, qued durante tempore 
que ſervivit he departed from his ſervice. R. 1 Cal. 213. 
So, in an action upon the ſtatute of ufury, that A. lent to B. : 
and pro dando to A. ſuch a day of payment, Ii. agreed, K. + Sub. cent. 
1 Sal. 325. Vide paſt, (C. 25.) 

Go; if the declaration has a blank ſor a day or place, or other 
material thing, whereby it is inlenſible, it will be bad. X. 


2 Cu. 498. 


But in a count a certain intent in general is ſufficient. Co. (e. 24.) 
Lit. 303 Vide Aion upon the Caſe upon Aſn: oft, (A. IT. 4s) Eut c:rtaine 


Yn 1 1 ty id a gege- 
As in aſſump/it to pay ſo much f he marr.es the daughter cf the ,\, Wees hs 


defendant at his requeſt, if he ſays that he did marry her, without fach ien. 
faxing, at the defendant's requeſt, it is good; for it ſhall be intended. ln W 
R, (ro Car. 194, To r-qQuired in 


[1 account as receiver, till the feaſt of S. Mb. without ſay- 2 bar. 
ing what S. Mich, viz. 8. Mich. in Lund, or S. Mich. Arch. yet (g. te) 
it is good; for it ſhall be intended S. Hic. Arch. which is the x 
molt known and notorious, 

In det on an indenture, which contains an agreement for a 
marriage between him and A. if the eccle/o/tical law permits, if he 
counts of a requeſt to marry, and that A. refuſed, it is ſulſicient, 
without ſaying he requeſted to marry at a canonical! time. 

In an action on a ſtatute, which gives to all ſubjects, &c, if 
tie plaintiff alledges, that he is nde /ubditus, it ſhall be intended 
that he was ſo at all times. R. 1 Lev. 121. 

That the defendant uſed a gun being an engine to kill and deſlroy 
# game, is good after verdict; © to kill, c.“ ſhall be referred to 
being an engine,” and not to “ uſed a gun.“ Cup. 825.* 

In ofſumpfit to ſatisfy for goods, if he ſays, that ſo much is 
ninus ſatis to ſatisfy him, it is ſuſſicient, for if the plaintiff 
does not demand more, he mult be content with ſo much. . 

C. $52. 

*In detinue, the values of the ſeveral parcels necd not be laid 
kparately in the declaration. 2 Bl. Rep. 853.* 

(In action for maliciouſly holding to bail in an inferior court, 
fr thirty ſhillings, it is not neceſſary to ſet forth for what ſum 
the court can hold to bail; for by 12 G. 2. no court can hold 
9 bai! for leſs than forty ſhillings. Smith v. Catte!, P. 8 G. 3. 

Vi. 356.) | 

Declaration againſt the defendant only, ſtating that he and an- 

#:r made their promiſſory note, by which they 72intly or ſeverally 
poniled to pay, is good. Coup. 832.“ | 


And words ſhall have a reaſonable intendment and conſtruction. (C. 25.) 
File Aion upen the Caſe upon Afſumpſit, (A. 5.) 3 
And thereſore in aſſize, if a man complains that the king er 
Enel of ſuch a park granted ficium purci ſui, without ſaving fonable in- 
pea? ) yet it is good; for it {tall be intended the park t. 


Z 2 before 


2 


"i 


CS AE 


8 — * : 


a> 5, 


8 2 4 + © $02.0 _ a. 


= 


88 2 


2 


— 


* 
3 


8 


— e 
ul ET. 


"3 


* - 
PR ä 


1 
— 


— en 2 


Eo. 


— 
* * 
— Bs 5 a 


eo 
aw T7 2 an n+ 


K 
— * 21 
33 * 
— > 


: , = © > * 
— + * "rs . 
A 2 — 4 


340 


„ 
Aud general 
word are 
ſuffci-n- 
where the 
certainty 
Jes within 
the defend- 
alt's notice. 


(C. 29.) 
Where ther 
are alc-r- ; 
Linc by 
o her cir- 

c imitances, 


N. 


before mentioned, predi? being mentioned before and after 
8 G. 57. : 

If the plaintiff alledges a demiſe to A. virtite cujus, he entred 
it ſhall be intended that he entred immediately. N. Lat, 108. 

If a cap. u!lagat” or other judicial writ be pleaded, as ide 
ſuch a day, and it is not ſaid to have iſſued in term-time, it i; 
good; for it ſhall be intended, when no cauſe to the contrary a». 
pears. R. I ut. 333. i. 

If it be pleaded, that A. was ſeiſed, that he died ſciſed, with. 
out ſaying ho, it mall be intended that A. died ſciſed, it bein 
ſaid before that he was ſeiſed. K. Lut. 1172. 5 

If an uſurious agreement be alledged between A. and B. and 
that A. the lender pro dands diem folution” to A. Jaberet fo much 
it ſhall be intended, that it was pro dando B. diem ſolutions 4 
1 Sal. 325. x 

If the declaration ſays quod di,“ project” fit et adiiuc profent? 
fuit, it (hall be intended, at the time when the action was com. 

iced. R 3 Mod. 103. 4 Md. 15 2. 
"Tin caſe on promiſſory note, ſet out to be made 24 Novemter, 
to pay on the 3ift D-cenber next : next {hall be intended nent 
after the date of the note, not next after the action broucht. 
Carbonel v. Davis, M. 7 G. Str. zog.] : 

If a declaration in waſte be 9% A forfavit B. to the uſe of 
C. and his heirs, it is ſulſicicnt, without ſaying quzd Jerffavit J. 
and his heirs. R. M. 871. 

So, if an action be ſ{yeral in it's nature, ſuch preciſe certainty 
is not neceſſary: as in an action on the /. 2 & 3 Ad. 6, as rector 
of the churches of D. and S. for not letting out his tithes on 409 
acres of land in D. and S. it is fulſicient, without ſaying how 
much land in D. and how much in S. for it is in the nature dt 
treſpaſs.” K. 2 Lev. 1. 


Ani general words are ſufſicĩient where the certainty lies within 
the defendant's nc tice. | : 

So, if the words aſcertain the lands which are in demand, it 
ſuſhcient to plead. a conveyance of them inter a. Lud. 1007. 

*{n an action on the caſe for not repairing a private road lead 
ing through the defendant's cloſe, it is ſufſicient for the plaintiit 
to alledge that the defendant as 5ccuprer of the cloſe is bound to 
repair. 3 Term Rep. 766.“ 

But a defendant, who preſcribes in right of his own eſtate, 
mult ſet forth the citate in right of which he claims the privilege. 


It. i d.. 


* * . 1 
So general words are ſuſncient, where they are aſcertained by 
, 
other circumſtances: as in treſpaſs, ute ciflom fregit it diver/a 
wve/limenta in cijla predict” eilen cepit is good, without ſaying w 
veitments. N. Al. 9. 
2 5 , 3 
Jure doamum fing et ſeparales claves pro aperiend ia d 
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Quure clauſum fregit et ſ[pinas ſuas ad valent” ſo much ſuccidlit. 
K. 2 2 Cro. 435» 

& debt for twenty par caligar” without ſaying of c, ſit, 
E, is ſutſicient; for when a thing is converted to another tpe- 
des, a declaration by the name oi that ſpecies is good. &. Cs. 
El. 837. f 

Or for ſo many ar calreorum. id. 

Or ſo many Joaves paris, without ſaying of what grain. Cro. 
175 37. 

In a declaration in a ſcire factas by the aſſignees of a bankrupt, 
6 that he became a Ganzrapt witt.in the meaning of the flatutes, 
A and that his 5 ovds 2 elects were atterwards in due man- 
ner aligned to the ptr ntiifs,“ is futhciently certain without al- 
leclging "that the party was declared a 0 l or that his elects 
were alſigned by deed. 2 Ter n R » 45.* 

If a man pre! ſeribes to incloſe ! und lying together in a common 
feld, if he ſays that he ir cloted, is imports that they did lie 
tocether. R. 2 Mad. 104. 


And ſurpluſage ſhall not hurt: and thereſore, if a man in a (c. 28.) 
declaration makes an imperfect mention ot a thing, which need — 3 
wr be mentioned, it is not n 1: as in a errant? charte not burt. 

i the pluintiff lay 5, that he requolied the defendant to warrint the Je p, 
und o him, or give him a plca in bar, when the vouchee miglit — 
ple. aal 121 abatement as well as in b. ar, yet it is ſulſt icient; for the i 
Welt to warrant was lullicient, and the requeſt to give a plea 1 
vas ſurpluſage, and need not have been me W "Mob. 23. 

If he mentions a condition ſubtequent, and docs not alledge a 
erain performance, it fhail not hurt; tor the whole was ſurplu- 
bz, Pl, Com. 30. a. 32. 6. 

If a ueſpaſs ewp. liz. be alledged to be contro pacem neg. 
gh ef rigis Hcg it is not bad, for reg nune ſhall 'be ſurpiu- 
ar. K. 2 Cm. 37J.. 3 ul. 82. 

(if by fi ute, the action is given to the informer only, and 
be declaration ſays the action accrued to the king, the poor of 
he par un, and the informer, it is only 1urplutage. Freich v. 
Withire, A, 11 G. 2. Andr. 67. ] 

I the * declares quad cu EVE idem def. &e. for ipfi is ſur- 
piufa 2 AMad. Ca. 7 7. 

95 i if by the omitſion of any words, tho“ not repugnant to the 
prevedent v vords, that which was inſenſible may be made fe: THOR 
ltey thail be rejected as furplutige, Dub. 1 Sl, 225. 

90, ik by the words after a vis, Or ſeclicet a thing be alledged, 
m; jolible, or repugnant to the p! 
rected as lar Inf, age: as in ejcstment, ir tie enry Gr ouſier be 
Wed. ged poſt Weds VIZ „ tuch a day, N hich 1 18 A da V 1 before the dente. 
La » Sal. 325+) * 

30 in tre ſpa Us. 

do in debt for rent, if a deviſe of the reverſion to the Plain tl 
be al Lived, and that Pe lea, 2, 4/5. ſuch a day, the deviſor died, 
wich Was a day before the an R. Hurd. 4. 
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(C. 29.) 


Except 


where it de- 
feats the 


action. 


(c. 30.) 


So leſs cer- 


tainty is 


wanting for 
a collatcral 


matter, 


(C. 41.) 
And littie 
certainty is 
wanting for 
inducement. 
Vide poſt, 
(C. 43. E. 
10. 18.) 
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Yet, if a man by the allegation of a thing not neceffary ſhert 
that he had no cauſe of action, this, tho' ſurpluſage, ſhall hurt: 
as, in aſſiſe, if the plaintiff makes a title, which he necd not, 
and the title is not good, the whole ſhall abate, P/. Com, 84. ö. 
202. b, | 

80, if a man mif-recites a ſtatute in a material place, when it 
need not have been recited, it is fatal. Pl. Com. 84. b. Fit, 
Attion upon Stat. (I.) 

So, in an action againſt a diſturber, where poſſeſſion is 3 
ſullicient title for the plaintiff, yet if the plaintiff ſhews a title, 
and this appears inſuthcient, the declaration is bad R. after 
verdict, MH. 9 V. z. inter Dirne and Caſhford, 1 Sal. 363, 305. 
(Vide 1 Ld. Ray. 265, Compns's Reports 44.) 

So, in debt for a ſum awarded, if the plaintiff ſhews a bad 
award. FVide Arviirament, (I. 2.) 

So, in partition, 1! ene plaintiiF ſhews that he and the defend. 
ant hold both in fee, where the defendant was ſeiſed in tail, if 
this be thewn by verdict, the writ ſhall abate, tho' it was not ne- 
ceilary to ſhew the defendant's title. R. Cro. El. 760, 


So precife certainty is not neceſſary for a thing collateral to the 
action: as, in an action upon the caſe for putting in his cloſe 
carrion which died of the murrain, per quid diverſa aver ia died. it 
is ſufficient, without ſaying what or how many beaſts, for the 
action is not ſor the beaſts or the value of them. R. A. 22. 

If the plaintiff alledges quad quadum part domus fuit in decaſn, 
and in conſideration that the plaintiff wouli repair, the defend- 
ant aſſumpſit, & c. he need not ſay what part of the houſe was de- 
cayed. R. 2 Les. 53. 

In treſpaſs for breaking and entering plaintiff*s houſe, wrench- 
ing open cloſet-doors, cheſts, &c. and toſſing goods about, it is 
not neceſſary to ſpecity the cloſets, cheſts, goods, Cc. Chamer. 
lain v. Greenfield, P. 12 G. 3. 3 Will. 292] 


So exact certainty is not neceſſary when a thing is alledęed 
only as an inducement : as, if a man claims a thing appurtenant 
to an ollice, and not the ofkce itſelf, it is ſufficient to ſay that it 
is ant,quum of.ctum, and it is not neceſſary to preſeribe for it, 
R. 10 Co. 59. 5. 

So, if he claims a thing by cuſtom in ſuch a vill, it is ſufficient 
to ſay quod eft artiqua villa. 10 Co, 59. b. 

If an afſumpſit be brought on a promiſe to give ſo much witl 
his daughter, as he agreed to give with A. it is ſufficient to lay 
he agreed to give ſo much with A. without ſhewing how or wich 
whom he agreed. Dub. Tel. 17. | s 

So, in an action on the caſe againſt a bailiff for not taking 
ſulficient pledges, it is ſuſficient to ſay, that he gave him tie 
uſual fees without ſaying how much he gave; for the demand is 
not for the fees. Lat. 159. 

In an action on the caſe for diverting a watercourſe, if he oo 
ledges ſeiſin for life, it is ſufficient, without faving for his life ot 
the lite of another, K. Co. EI. 122, 3. 1 


# 
* 
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In n a ion for ſlandering his title, it f he ſays, that he was 
ſelled, Se. it is ſuilicicnt, wichou it ſay TIF r Of Wha! m $2 

In an action on the caſe, if he recites a recovery in an in fe- 
rior court, it Is ſullicient, without thewing by Witt authority. 
Z. Crs. Hl. 213 

In an a for diſturbance of common, it is good, thio' the 
reciſe common be not t alledged K. 2 Co. 630. 

Or *Or throwing down his 11 it is fuſicient to prefc tribe 
for 1. ti 1 in a; verta plate ane 3 is denar 1 
without deiur' Ding the 3 or atcert. n TAG money more ex- 
attly. R. 1 2 108. 

Action on the caſe by a leſſ.e for diftariing him iu his tofl, 
there is no need to fay hat eitate hb Ietior had when he demiſed. 
R Ow. log. 

In a firmed: 1 in reer, or ramaindor, there is no need tc {ſhew 
the death of tie partic 1er tenant. R. N. C. 

In debt on 2 YECCOM MANCE rem ved 55 er.or gut of C. B. into 
BR. R. there is no necd 2 mention its being reverted or aiurnied. 


R 2 C. 9 


80, if a declaration, in which a mages are dq manded, be cer- 
tain for part, nd uncertain for the cue; if there ße a demare 
rer to tht u ble 5 Claration, the plaintuf mall have judgment for 
unt part neh is good, and thalt releaſe his damages for the 
ther part; as, in an action on ti: fte of Minn aggainſt a 
lundr. on 1 robboery of {is money, and of yrocds in his Cuitody, 
mi dees not fay what, it the defendant demurs to the whole, the 
pix nad have judgment for the money, buc not for the gouds, 
2 Sande 379. Vie pad, (Q. 3-—2 V. 3.) 

$0, in debt on the ſtatute of uiury on a corrupt agreement for 
4/, and on another for 204. but dovs not iy that this was cor- 
mt, if ta detendant demurs to the whole, the plainuit thall 
lax judgment as the 48 K. 2 U. 104. © 200, 

W, if the deſendant pleads to the whole. N. 2 Cre. 104» 

do, in debt againtt an excoutor on a bond and on fimpie con- 
tuck, it is good for the 3 l. 2 Cru. 104, 5 

5, in covenant againſt A. on a covenant in law on a demiſe 
dr kim - 2 B. ii the. Plaintiff ails leveral dan „ one that 
D, was ſeifud, upon which the action ought to be againſt A. and 
b. 2c other that A. entred uon him, it ſhall be good for the 
hit. K. 1 Sal. 137. Acc. 2 Sand. 380. Vide poſt, (2 V. 3.) 

a replevin, if the de ſcudant avows for ſo much rent, par: of 
Wc! is not due, it thall be good for the reſidue. 1 Sand. 280, 


Il C. 43. . R. M. 281. Vide pa, (3 K 14.) 


do a declaration ouzht to be fingle, ſor duplicity vitiates it, 
El. 205. 
J 
When ſeveral matters may he contained in the ſame declara- 
tin or not, Vids Abatement, (8. 4.) Aim, (G. ) 
A; 1 Wa guere inpedit if the plaiutiff alledges ſeveral preſont- 
dent in His an ceſtors, it is double. 


2 4 Or 
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(C. 32.) 
So, it it be 
certain in 
part end 
uncer ain 
tur other 
part judg- 
ment ſhall 
be tor the 
p aintiff esto 
the certain 


V hat plea or 
replicatien 
bas in fart 
is batt in te 


VE le . 


( 33) 
Declaration 
mitt net be 
oeCUDE. 
Ie gest. 
Dur c in 
bar, E. .) 


RR 
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Or a preſentment by a ſeoffor, and another alſo by the fegte. 
So, in debt on a bond to pay ſeveral ſums at ſeveral day: 
the plaintiff declares that the defendant did not pay the ſai { * 
ral ſums nor any of them, it is double; for non-payment af f an 
ſum is a forſeiture of the bond. Semb. 2 Vent. 198, 1 RA. 112 

But, if a declaration be with an expreſs ang t and a gu 
meruit for the jame goods, Sc. without ſaying alia, it {hall be 
good, R. after verdif?. 1 Sal. 213. 

So a declaration in covenant may aſſign ſeveral breaches. 

And duplicity in declaration is aided by the defendant; ple, 
R. 2 Vent. 222. | 

So it is aided upon a general demurrer. Eid. 

[it two counts in a declaration arc fo much the a, that o 
evidence could be pfoduc ed to prove one, which would not fron 
the other, the court will oblige plaintiff to ſtrike out one; bat 
not if defendant has obtained time to plead. Milcius v. Ten 


7. 6 . K. H. 1296] 
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(C. 34.) Declaration ought to ſhew a Title, 


as 


- "= = RS , o 
— 7 5 Re > 3 .. 
. 8 K S. - 2 


9 
— 9 1 
Rs” 7.0 


The plaintiff or demandant in his count or declaration cugl: 7 
to intitle himſelf to the action; for he is to recover by the vane 
dity of his own title, and not by the weakneſs of the delci dt 
Jul. 8 8. 58. ih 
As, in a writ of partition between parceners, the fan 
ought to ſhew, that it was the inheritance of their anceticrs ard 
detcended to them. D. Ov. Zl. 64. 1 
So in partition between joint. tenan ts. id. 
Ott: _— betw cen tenants in common; for they come in 
ſeveral titles, and the title of one docs not lie in tic c“ 


Sad ATE 


n 9 
2 


1 


know! les. R. Crs. El. 65. 0 
So, in a grem redditum reddit, the plaintiff muſt ſhew a tick, 

for which he demands attornment. Cro. Z. 64. | 

1. waſte he ought to ſhew a title to the reveriion cx 2/7 cna7nh of 

r that he demited to th: e « lefendant, Wc, id. ; 2 

"Ip. fermedsn inn he's ry he ought to ihew the diſtinct ct gil * 


by 1 50 877 aJt b lain 18. 271. 45 3 
lu rem: inder, he cu. ht to thew all the PT wor rema ain 
expired) upon which his remainder depends. 8 Cz. 8“ 
I. a writ of t Cicheat, or c. ud ts ke Ou! ht to flew ** Ense 
© (3. 86. 3. 
80, in a writ of ward, or of rieſnes B04. „ 
Plaintiſf claims an ca lement; if it appears in the ceciatetan 
thut it is out of defendant's foil, declaration muit for out the 5! 
Vernin v. Goodrich, Str. 6.) 2 
in d cht on the 19 Gen 2. 30. for the penalty « of 801. i 
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4 preihing a mainer in the 7 Idia trade, the declare mien ku 
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(C. 35.) And how ſeiſed, &c. 


G. | 17. As 


" wg 
{Chi 149 0 


Vet he alledges poſleſſion of a term for years, or other chattel 


mal, he {hall fag, gud Pn fail, Mid. 

$9, if he aliedges ſciſin of things manurable, as of lands, te- 
nements, rents, Fc. he thall lay, guod fuit ſeifetus in deminico ſua 
ot & feeds. Lit. , 10. 

of things not manurable, as of an advowſon, &c. he ſhall ſay, 
cus ut de feado et pure, omitting in dominico ſuo. Ibid. 


de, if he alledges ſeifin of a reverſion after an eſtate for life. 


Pl. Cm. 191. a. , 

85, if the reverſion be after a term for years, he may ſay, 
fiſtus ut de fende et jure, for he has not the occupation, tho? he 
may allo ſay, in daminico ſus ut de ferdo;, for he has the poſſeſſion 
of the freehold, and may have an aliiſe. K. Pk Cam. 191. 4. 

It he be ſeiſed in fee, he fhall ſay, in dominico ſus ut de feeds; 
Kin tall, at de feeds talliato. 

[i for life, /eifttas pro termins wvite ſrc, Co. IL. 42. a. 

if to huſband and wife for liſe and to the heirs of the wife, he 
hall fav, virbute ciijus ſunt ſeifert ſibi et heredibus uxoris, in jure 
ritt, 27 H. 8. 21. b. 

But ſumetimes /eifitus is uſed for u,te and & contra. G. 
L 19. e. 

Yet, irlereat” of a term will be bad. R. Sho. 106. 


C. 36.) Mutt thew a ſuſſicient Eſtate in him from whom he de- 
rives Title. 


do, if the plaintiff derives an eſtate from A. he oughit to ſhew 
tat J. had ſuch an eſtate as enabled him to make the eſtate to 
te plaintiff: as, if a man intitles himſelf to a rent by a grant 
en J., he muſt ſhew what eſtate B. had, whereby it may ap- 
pear that he could grant ſuch rent. Mar. pl. 2. 
do, the deſendant avows ſor rent on a leaſe for years and 
ls, that the dean and chapter of . ſeiſed in jure collegit, made 
ve lene, it is bad without ſaying of what ellate they are ſciſed, 
L. Lit, 121. 14. 

In debt for rent by an exccutor on a leaſe for years by his teſ- 
tan, in he ſays, that the teſtator was poſſeſſed for years, and de- 
m4 1t to the defendant for a lefs term, he ought to thew the 
"mmencement of the teſtator's term, and that his leſſor was ſeiſed 
© 1c an eftate, that he could make ſuch leaſe, R. 1 Brown. 
. Cent. Sal. 562. 

in cjetment, the plaintiſf ought to ſhew a title in the leſſor, 
al deniſe to him. Dy. 355. a. 

So, 
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c a man alledges in himſelf a title to the inheritance or free- 7 pf, 
loi of lands in poſlellion, he oughit regularly to ſay, 2 fait DIY 
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But now 


ne ft, 


11 C. 2. 19. 


iect. 22. may 
4 


4 * * 586 
rally. 


nE 


So, if he avows for rent in re Plevin on a demiſc by him, 6 
his te ſtator, to the dciendant tor yours ke ought to inew fuck 
2n eſtate in the IcTor, that he could make fk demiſe. R 
Sal. 562. T a 


* 


„ Is 


(C. 37.0 Min plead a Conveyance as it operates 


So, if the plaintiff conveys to himſelf an eſtate by dveq, . 

my to plead the CONVEeYance as it ope rates in law, and not a. 
ng to the words 0: the deed. 1 Fett. 109. 

And it is oniy neceſſary to ſtate enough of the deed to tow x 
title to tac action. Cowp. 665. 725. Daug. 193. (183. 665, 
(042.) ide Dag. 607, (642.) 707 637.) | 

And therefore, it by we deed the words are, I Live, grant, 
legſe and confirm, he mult not ſay, tnat ſuch a one didit, ronces 
relauatit et conſiimatuit, but he -ughr to fay, gud ©: ar Mb 0 4 4 
reluxavit, Se. as the 1 0; eratcs. 3 . 292. FE Feu. 
78. Ray. 187. 1 Sid. 452. 2 Sand. 96. 

So, it a deed operates as a corcnant to ſtand ſciſed, he cant 
far, that for affection concefſit, Sc. R. 3 Lev. 292. 4 J 
150. Sein. 315 

And tho” he adds, que quidem conce/t per avit per tian: Conn. 
tions Pare feiſet', Ec. it is not good, for this is impertinent, R, 

Leu. 292. 

So, tho' he concludes virtute cuſuc, and of the ſtatute of uſes 
he was feiſed.; Cont. por 3 J. but Fg acc. and the Judg nent 
by the 3 7. ava reverſed in B. R. 3 Lev. 292. 2 Vent. 149. 
4 Mad. 149. 

If chere be a feoffment by a joint-tenant to his companion, it 
ought to be pleaded as a releale, not as a feoffment or grant, 

4 Md. 15 o. 

It tenant for life grants to him in reverſion, it ought to be 
pleaded as a ſurrender. 4 44d. 151. 

But if a verdict finds, that A. corcef/it, c. it {hall be contin 
according to the import of the deed. 4 Mad. 151. 

How a bargain aud fale thall be pleaded, vide Bargain and Salt 


(B. 12.)—How a deviſe, vide Deviſe, (P.)—How a common re- 


cover, vide pot, (3 A. 8.) 


(C. 38.) If he FEM | by Cuſtom or heh ea mult preſcrive 


E. Cs 


So, if the action be founded on a cuſtom or preſcription the 
Plain tiff in his declaration ought to th w a good cuftom of pic: 
ſcription: a 5, in an action upon the caſe for not keeping a c. 
mon bull or boar within the pariſh, he oupht to ſhew . eu! dam 
or preſcription to keep it. R. 4 Mad. 241. Vide Praſcritiim, 
oh 


Or, at Jcaſt, that the defend nt, being rector of the pariſh 


ought to keep in con{idezation of his tithes, 4 4 . 241. 
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If the plaintiff makes title to an office, he ought to preſcribe for 
i, F. 10 Co. 59+ ö. 5p 

55. in an action upon the caſe for not repairing fences, he ought 
0 leu a good preſcription to repair; for it is a charge to do a 
wing againſt common right. R. 1 Sal. 335, 6. 

"|; an action upon the caſe for encloſing his common. 1 Sal. 
"05, M:d. Ca. 19. * A = pm 

hut where the plzintiit does not claim the oflice itſelf, &c. by 
ſcription, but a thing incident or appurtenant to it, it is ſuſkci- 
«nt to ſay, quod eff antiquum officiurt. R. 10 Co. 59. b. 

6, if he ſhews that which is /antamovnt, it is ſuſicient, tho 
le does not ſay antiqum as, it he ſays, qued divertit aquæ curſum 
+ onZiqas curſu ad molendinum, tho' he does not ſay, quod eff an- 
aum mlendinume Re 3 Lev. 133. 3 od. 50. Vide Pre- 
bh, Ul.) 


bes, it is not good, if he does not alledge that he was ſeiſed in 
ke; for otherwiſe he cannot preſcribe. K. 2 Med. 318. 
oo it ſhall not be intended a ſciſin in fee, after verdict. Bid. 


(C. 39.) When Poſſoſſion is ſuſſicient. 


but againſt a wrong-doer, it is ſufficient to ſay generally, that 
tie plaintiff habere debet the thing demanded, without making title 
y grant or preſcription ; for poſſeſſion is a futhcient title againſt 
kn: as, in an action for diiturbing him in his toll. K. in B. K. 
ad of, in Exch. 2 Vent. 292. KR. 2 Cro. 43 123. . O. 
174 ME LID 1 

So, in an action for digging in his common, it is not neceſ- 
lay to ſhew a title to the common. X. on demurrer in C. B. and 
Ain B. R. Trin. 8 W. 3. int. Stroud and Birt, (Vide Compyns's 
Rearts 7.) 4 Mod. 423. R. 1 Vent. 319. X. aſter verdift. 4 


he Wd. 135, R. Skin. 213. 621. 
$9, in an action for ſtopping his way, it is not neceſſary to 
cd few a title to the way. R. and off. in Error. 1 Vent. 275. 
*. Jen ard Mead v. Aud on demurrer int Blockley and Slater, 
lr H. 48 5 V. & IM. Rot. 1771. R. 3 Lev. 266. Litwe 


10. 2 Lev. 148. 
Tho the way appears to be in the defendant's cloſe, R. Lit. 
Io. 


Or, for diverting his watercourſe, gue ad terrum of the plain- 


de ＋ - . . . +» 8 
l ti currere canſuevit, it is not ncecary to ſhew any other title. 
hs Cre. Car. 500. 575. R. 3 Lev. 133. 3 Med. ay. Dub. 
tle K. 64. R. Carth, 85, 


de if he ſays, gue currere debuit et debet. R. Skin. 216. 
. do, in debt upon the ft. 2 Ed. G. 13. it is not neceiſary to hew 
ztitle, but only that he is rector or farmer, wide fofl, (2 S. 16.) 


15 9, in an action for diſturbing him in his feat in a church, it 
ret noceſſary to alledge repair, or any other ground of enjoy- 
15 vent of his ſeat, but his poſſeſſion; for this is ſuiſicient againſt a 
- ne ol, 
Won -docr. R. 3 Leu. 73. 
If So 


Ho, if the plaintiff alledges that he was ſeiſed, and then pre- 
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N 
4d 
ja [So if a man is diſturbed by a ſtranger in his right of ſepulun 
* in the chancel, for which he ought to pay the churchwardeg k 2} 
$4 - . - ha ©” © 
15 he need not ſet that out. Waring v. Gr :fiths, II. 3 . i 
Yay B. AH. 44>] 
1 [ So, in real actions, founded on a fert, there is no occaßen 10 
1 ſhew a title. Semb. 8 Co. 85.6. 
4 So, in an action upon the caſe for not doing a thing which 1, 
$ ought to do of common right. X. 1 Sal. 22. R. 1 8% 5⁰ 
| Hod. Ca. 311. 


'© So, in an action upon the caſe againit a ſlieriff fer 


T entre 


1 into his franchiſe; tho' he mult have it "by prout, 114 the tan 5 
# of common right hath the return and execution ©! writs, 3 

* | Sho. 18. ; | 

70 | So in treſpaſs, the plaintiff necd not to make a title. R. 2 0 

. | 288, 


.—- 'Tho' it be for a refuſal of toll. 2 B. 288. 
| Aid it he makes a title, it will be iu piuſage, and he gur 
give any other tiile in evidence. N. 2 Zi. 288. 9 

Yer, it is neceſſary that the plaintiff thauid thew the cone; 
or way, c. to be his own, otherwiſe it may be the common, & 
of the defendant. R. after der dict. 2 C. 158, g. 


(C. 40.) When a Title ſhall be ſhewn in the Replication, 


2 aN » by, 
mz to. — 


4" a 


And if the defendant juſtifies, the plainti ought to ſhew: 
title in his replication. R. in B. R. Tr. 8 . 3. int. Strud a 
Bit. 4 Hod. 424. 


0 7 24 
oo. 


9 
33 


(C. 41.) When in tlie Bar. 


Vide pag. So, in treſpaſs, if the defendant juſtifies for damage fealart, 
(L. 21, 224) it is not ſuſſicient to ſay that he was poſſefſed, without ſhew ing by 
what title. R. on @ ſpecial demurrer. 4 Mad. 419. 
So, if the defendant juſtiſies as ſervant to A. lie ovght to few 
what title A. had, and it is not tuilicient to ſay that he was pub 
ſeſſed, R. on e ſpecial demurrer. 4 Mad. 419. I Ri. 30,4 
90, if he juſtifies by moliter manus impoſuit in defence of it 
poſſeſſion of B. X. He. 846. Scribe IL. t. 4%. 
So, if he juſtifies damage-ſeaſant. R. ct. 2 Aled 70. 7 
132. N. acc. Lula. 1492. R. arc. Where the treipals is 50 


; A — s * * 4 — 
r 22 * _ N * ä 
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By clauſum fregit; for the plaintiſt pretends tide to the iou, s, 

30 643. " 

Þ {| þ 3 . . 1 . ga , * 4 
1 But where the defendant juſtifies the taking d:mage-leatmt 
4 where treſpaſs is brought tor taking goods only, it is zue 


without ſhewing a title to the poſleſlion; for this could not be in 
debate. R. Sal. 64 3. 


p- \ 
a, 19 9 3 J 
- * a 
—— x 5 2 
. * 


” * 2 . . . * © ® © , ] 
In pleading a publick highway, it is ſufficient for the ce⸗ \ 
8 0 1 25 1 1 
endant to allege that it is a common public highwar, Wg le 
ſh:wing þ:w it became fo, or that it has bee! fach , mem tun 


r:al. 3 Teri Rep, 205 * 
1 


And 
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4nd if the plaintiff ſhews a title, and fails in it, the declaration 
bad. J“ ide ante, (C. 29. 39.) 


C. 22.) But a Title in the Defendant is ſufficient to be alledged 
Eo generally, 


80 if the pl: aintiff alleges a title in the defendant, he need not 
ee c precii. ly 3 but it is ſuſſicient in gencral terms: as, in a 
4 r uud agi it the conuſ-e of a ſtatute, who has purchaſed 
Arr of the lands 043 the conufor, and ſued an extent againſt the 
an, whe is the chai of the other part, it is ſuſſicient to 
that ! e deſendant pergrifivit ibi et heredibus, virtute cujus &c. 
„ natus, without ſhewing that the deed was inrolled. R. 


(C. 43.) So if it be alledged by Way of Inducement. 


Ca, if a title be only conveyance or inducement to the ac- 
Fon, it need not be alle! ved preciſely, Vide ante, (C. 31.)— 
PP, (. 10.) 

g is, in an action upon the caſe ſor a nuſance, if the plaintiff al- 
5 that he was poſſeſſed for a term of years, it is ſulhcient, 

at thewing the commencement of the term; for the title is 
ly inducement to the action. 2 Mod. 71. 
& if he ſays that he was poſſeſſed, it is ſuſſicient without ſay- 
js for years. Luut. 1 20. 
Gon in covenant, it is ſufficient to ſay, that by indenture he de- 
pied, without thew ing by what title ke was ſeiſcd. 
ha be ing pofteded for years he demiſed, without ſaying 
( That titis „ Or 107 V h. i& term polle ed. K. * 17. * 

in debt againſt a ther for mond 'Y levied on Heri facias out 

. K. on a judgment in C B. it is ſuthicient to ſay, that the 

rd was duly Aj into B. R. without ſaying how, by writ 


a error or otherwiſe. R. Cro. Gar. 39 .— 


ang 


(C. 44.) When a Declaration ſhall ſhew a Breach, 


The declaration ought to ſhew a breach of the covenant, pro- 
W nile, Ce. on which the action is founded. 
And if a good breach be not aſſigned, the defendant may demur 
girly, Win, Ent. 120. Vide pot, (C. 47+ 8, 9.) 


(C. 45.) How a Breach ſhall be aſſigned. 


fie con mant, p promiſe, Se. as, if a covenant, promiſe, or condi- 
ba of an oli ation be to ſhew a ſufficient record, it is ſufficient * 
to 
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ul it is ſuſſicient, that the breach be afſigned in the words of (o. 45) 
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to ſay that he did not ſhe a ſuſſicient record, tho? ifue cannye h 
joined upon it; for the ſufficiency of a record does not lie in d 
mouth of /ay-gens, but the defendant on ſuch breach aflgnedwy 
ſay that he ſhewed ſuch a record, and recite it, and upon Fi 
murrer, the court thail judge whether it is ſufficient, K. x 
39» 40. | 

If the covenant be not to permit an eſcape without a warm 
from the ſheriff, it is fuſſiclent to ſay that the defendant permitted 
the eſcape of A. without a warrant, without alledging how A, w;; 
arreſted. R. 1 Sid. 30. 8 

Covenant to do any act for further aſſurance; it is ſufficient t; 
ſay that he did not make a conveyance on requeſt, without ſhey. 
ing any particular conveyance refuſed; for the covenant was to 
any act, Sc. R. Nel. 45. 

Covenant that he was ſeiſed of an indefcazible eſtate; it is ſuſ. 
ficient to ſay that he was not ſciſed of an indeſeazible eſtate, with. 
out alledging what eſtate he was ſeĩſed of, tho” the writings of the 


eſtate are in the hands of the covenantee. R. Ray. 14, 15. Vn 


Ent. 134. acc vide pejt, (C. 49.) 

Aſſumpſit that firmam faceret, Ang. would make good ſuch a por. 
tion to A, on marriage; breach quod nor ſaltut nec aliquo mad; fi. 
mam fecit, Sc. is ſuilicient. R. 2 Rel. 738. J. Zo. 

So where there are mutual agreements and promiſes, breach, 
guod non performavit agreamentum ſuum is ſufficient. R. 3 Lev, 319, 
4 Mid. 188. 

Covenant by an apprentice, for not finding victuals ef ol receſ 
ſaria in the words of the covenant, is ſuſſicient. X. 3 11:9. 69, 
3 Lev. 170. 

Breach for want of repairs in the words of the covenant, is ſulk. 
cient. R. Lut. 329. 

Covenant that he will deliver up the houſe well repaired at the 
end of the term; breach that he did not deliver it up, well repair- 
ed, is ſufficient; for if the defendant pleads that he delivered it up, 
well repaired, the plaintiff ſhall aſſign a particular breach, R.? 
Cro. 170, 171. | 

Covenant to permit the removal of trees; breach, 9 
non permiſit ſed obſlruxit et elſtupavit, is ſufficient. R. S% 
252. | 
Breach, that he did not ſurrender a copyhold, is ſufficient, tho 
he de es not ſhew a court held. R. 2 Cro. 102. 

In debt on a bond, that the defendant will not waſte goods, ac 
that defendant pleads, that he did not waſte, if the plaintiff replies 
that he did waſte goods to the value of 1001. without ſaying what 
goods, it is ſutacient, R. 1 Lev. 92. 2 

Debt on an obligation with a condition to make a good tits 
to ſuch an eſtate, after performance pleaded, the plaintiff mij 
aſſign a breach que nen morfiravit bonum titulum, Sc. R. 
Carth. 125. 

Covenant to pay ſo mich to A. to the uſe of B. breach, 
that he did not pay to 4. for the uſe of B. is good. R. 2 


Med. 138. F 


' 
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I the promiſe or covenant be in the disjunctire, the breach 
dacht to be aſſigned, that he did not do the one, nor the other. 
R, 1 Sid. 440. 1 Vent. 64. | 

Go, if a covenant be that A. his executors and aſſigns ſhall 
pair, cs breach for not repairing ought to be, that A. nis 
wxecurors or aſſigns 191 reparaveriunt 3 for if it be alligned in 
de conjunctive it will be bad on a general demurrer. R. Cre. 
El. 348. 5 i ; 
pt where the act is to be done to A. or his aſſigns, it 
 ſucient to ſay, that he did not do it to A. for an a{hgn- 


+ ++ 


nent all not be intended, if it be not ſhewn on the other ſide. 
R. 18d. 139- 
Jo in covenant againſt the original leſſee, that he did not per- 
At is ſalncent, witnaut ſaving, nor his aligns. Bit facti per 
lau, facit per ſe; therefore if his aſñigns have done it, the breach 
i ble. C ve Lllis, M. 6 G. Str. 228. ] 
($0 in covenaut to pay, Or © 540. 40 be paid, to them or ane of then, 
te breach in general that he did nt pay, is ſulligient. Ateverry v. 
Vb, MH. 6 G. Str, 229. 

If a covenant be to deliver corn into a barge to be brought 
by the plaintiff, ft vel ante 1H. breach that he did not 
deliver ſuper 1 J. is ſum̃cient without faying ſuper wel ante; 
for the delivery was to be into the barge brought by the 
plaintiff, and therefore could not bind the plaintiff to any time 
before the laſt day. R. 1 Sal. 140. (Vide Comyns's Reports 89. 1 
. Kay. 620. 

ln debt on a hye- law, for not paying 2 5. per annum, quarterly, 
th: breach need not aſſign the days of payment. Dnabilder's cafe, M. 
14 G. 2. 117. 281%] | 


the $9, if a breach be alſigned in words, which contain the ſenſe 
mY ad ſubſtance of the covenant, Se. tho' tacy arg not the preciſe 
n words of the covenant, it is ſuthcient: as, if + promiſe be that au 
N. 2 int zaret the debt of A. and the plaintiſfalligus a breach ard ow 
fri, Cc. it is well; for that is the intent of the promiſe, XR. 1 Sd. 

rid 178. R. 2 Rol. 738. J. 15. - 
905 50 if a policy inſures a ſhip againſt the barratry of the maſter, 


ani the breach is aſſigned, that the ſlip was loft by the Fraud and 
geg of the maſter, it is well aſſigned. Knight v. Cambridge, P. 
lor, 2 Ld. Raym. 1340. Str. 581.] 

If a covenant be to thew a ſufſicient record, and he ſays that he 
Gd not ſhew any record. Adm. 1. 40. 

lf the corenant be that the plaiatiff and his wife ſha! enjoy; 
Teach, that the plaintiff was ouſted, is ſuſſicient; for che huſband 
title ul the intire poſſeſſion. R. 2 Cro. 38 3. 

(Leaſe from 4. and B. his wife to C. for ſeven, fourteen, 
twenty: one years, at C,'s election, who covenants to pay A. 
n J. their executors, c. ſaid rent during ſaid term; C. enters 
nl continues in poſſeſſion ; A. dies; B. marries D. rent is in ar- 
far; D. and B. bring action of covenant in the firſt ſeven years, 

2 and 


e 


[(C. 46.) 
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and aſſign for breach, that C. has not paid to D. and B. the breach 
is well aſſigned. Fergiſen v. Corniſh, T. 33 55 34G. 2. 4 
ML. 1032.) | ; 

If an afſumpſit be to make good a portion of 5001, if ge 
plaintiff Jays that the defendant did not pay, it is ſuſficient. P 
Jewelry, 9» | 
If an award be that A. ſhall pay, or procure a ſtranger to he 
bound for the payment, and the defendant pleads performance; i 
is ſufficient for the plaintiſf to aſſign a breach, that A. did not va 
without adding nec procuravit the ſtranger to be bouiid for it; a 
the award is void as to that. Dan. 557. 

If a promiſe be to deliver goods ſuper wel ante 19 Jan. breach 
that he did not deliver ſuper 19 Jan. is good; for delivery at à Gun 
precedent will not he good without notice: at leaſt aſter verdict i 
is good, R. inter Harman and Ouden B. R. Tr. 12 . 3. Ti, 
1 Sal. 140. Cmpyns's Reports SY. II. Ray. 620. Cont. where an 
award was to pay money ad ve! ante, K. 3 Lev. 293. 


(C. 47.) When it is not well aſſigned. 


(C. 47.) But if a breach aſſigned be not in the words of the covenant, but 
If it does ſhorter, or larger than the covenant, Sc. it is bad: as, a covenant 
1 for enjoyment, without lawſul diſturbance; breach, that he ws 
effect of the diſturbed, is bad; for it ſhould be, that he was tim mh d 
covenant. turbed, in the preciſe words of the covenant, or otherwiſe he 

ſhould ſhew by whom he was diiturbed, and how. K. Cn. H. 
914. Tel. 30. Vide piſe, (C. 40.) 

Promiſe to deliver a horſe in good plight; breach, that he did 
not deliver it, is bad. R. 1 Vent. 64. 

Covenant to repair a fence, except in parte ccridenaf; 
breach, that he did not repair, and docs not ſay that the want 
of repair was in other than the Veſt fide, and therefore bad, R, 
2 Jou. 125. | 

Promiſe to pay a bill cf coſts, when taxed. by two attornics to 
be choſen between the parties; breach, that he did not produce a 
bill, is not good. N. 2 Sand. 107. 

Covenant to pay ſo much per ton; breach, that he has not pail 
for ſo many tons and one hogſhicad, is bad, for it was not /c. ral 
and therefore non-payment for the hogthead is not widiin the 
covenant. X. 2 Lev. 124. 

Covenant que ſuper requifitionem manutenent, any action in lis 
name; it is not good, if he ſhews an action brought in his name 
which abated, if he does not ſay, that it was upon requelt, A. 
1 Leo. 169. 

Covenant to pay 5s. per day, after notice that lie would not 
act any more, proviſo, that no notice ſhall be given but in a 
acting week; breach, that he gave notice /oc, forma art rim 
is not ſuſſicient, but he ought to ſay exprefsly that it was n at 
acting week. R. Sal. 574. for the proviſo is part of the che 
nant itſcif. 

1 


< In aſump/it to deliver goods, or pay 200. breach, that he did 
y nt deliver, is not ſuthcient, without ſaying, nor paid 20/. K. 

1292 | | 
h 90, if a breach be in theſe words, that he was mt ſeiſed of a well, 
4 hen the demiſe was of a meſſuage, with liberty to have water | ' 
R when —_ 

there and he covenanted that he was ſeiſed of the premiſſes; but he ' 
de bucht to ſay, that the leffor had not power to grant ſuch liberty, R. 1 
* »t, 608. 
Hh = a breach be in the words of the covenant, c. where the 0 
2 words ere in part void, or ſurpluſage, and do not contain the effect 

I of the covenant, it is bad: as, if an award be, that A. and a ſtran- « 
ach ger ſhall give a bond; breach, that A. and the ſtranger did not give f 
Fl . will be bad; for if A. only gives it, it is ſuſhcient, the award 


King void as to the ſtranger. Dan. 557. | 

if 4. aſſigns his office, and the fees belonging to it, and engages 
tat B. to whom he aſſigned ſhall receive them; it is not a good 
French, that B. did not receive them, but he ought to ſhew that A. 
rerented him. Per 2 J. 4 Med. 44. 

If the breach does not ſhew a diſturbance after the plain- 
tas title, it is bad: as, on a covenant to enjoy without the in- 
terruption of B. if the plaintiff ſays, that he centred 3 V. and a 
bit fut H. had a leaſe, upon which he entred 1 Oc. it is not good; | 
R 41. 10. | 
gut if leſſor covenant for quiet enjoyment againſt the /avfu/ 
N, ſuit, entry, Sc. of himſelf, his heirs and aſſigns, the decla- 
ion for breach of this covenant need not expreſsly allege 
tht he entered claiming title, if the diſturbance complained 
& be ſuch as clearly appears to be an aſſertion of right, 1 Term 


Ry. 67 1.0 


So if a breach is not certain and expreſs, it is bad. 
Ha covenant be, that an apprentice ſhall not waſte goods; |. (C. 48.) 
a "fy . . . 3 it be nos 
each, that he waſted divers goods, is not good, without ſaying certain. 
Flat. R. 1 Lev. 94. 

It the breach is, that the meſſuage was not repaired, 

1 dces not ſay in what the defect was. Bendl. pl. 110. 

Wn 244, | 

Tet, a general breach is ſuſſicient in covenant; and therefore, 

at be ſold 4% H. and others, at ſeveral times between ſuch a day and 

kh a day, is ſufficient. R. 1 Sal. 139. ; 

ll a covenant be, that the plaintiff may enter and enjoy with- 

et or demand of the defendant ; breach, that he did not enter 

nd enjoy by reaſon of the let or demand of the defendant, is bad, 

Wn), Hard. 1 32. 

Ha corenant be, to find meat, drink, and other neceſſaries, and 

e breach be in the fame words, without ſaying what neceflaries, 

bs dad. R. 2 Cro. 486. 

Ea breach be, 191 performavit agreamentuin, without ſaying, in 

at particular, it is bad. Skin. 34 4- 

but a breach badly aſſigned ſhall be aided after a verdict, whick 

id; for the plaiatilf. R. 2 Jeu. 125. R. Shin. 344. 
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PLEADER. 


So, in covenant, if one breach be well aſſigned, and another 
the plaintiff, on an entire demurrer to the whole declaration, hal 
have judgment for the breach well aſſigned, and ſhall be baney 

for the reſidue. 2 Sand. 380. Vide ante, (C. 32.) 


So a breach aſſigned in the words of the covenant, Sc. when 
the words do not import any ſuch breach, is not pood; as, if the 
leſſor covenants, that the leflee ſhall enjoy during his term; breach, 
gd non gaviſus fuil, is not ſufficient, for the covenant is not broke 
but by diſturbance by a lawful title, R. Yau. 121. K. Hg, 35. 
Vin. Ent. 1 20. 

So, in covenant for quiet enjoyment of 20 tons of copperas; 
breach quod non potuit gaudere, c. is not good, without ſewing 
lawful diſturbance. R. Cre. El. 914. Tel. 30. 

So, in afſumpſtt fer quiet enjoyment ; breach, that he did not 
quietly enjoy, is not good. K. cont. Dy. 328. a. R. a, 2 
Cre. 425. 

In af/umpſit to enjoy without diſturbance, breach, that a ſtranger 
made a diſtreſs upon him, is nc. good, without ſaying, that the dif. 
treſs was upon an elder charge. R. 2 Cro. 444. 

So, in debt on a bond for quiet enjoyment; breach, that he wa 
ouſted, without ſaying by an elder title, is bad. R. Dy. 328. a.in 
marg. R. Cro. Car. 5. | 

A condition or covenant, that the leſſee ſhall not ouſt the tenant, 
inhabiting within the manor, of their tenements, if they do duty 
according to the cuſtom z breach, that he ouſted B. a tenant ink 
biting his tenement, parcel of the manor, is not good; for perhays 
B. was only a tenant at will. R. 1 Leo. 246. 

So, in covenant, if the plaintiff for breach aſſigns, that A. hater 
legal titulum entred, it is not good, without ſhewing what title 4 
had. R. 2 Sand. 180. 1 Sid. 466. R. 3 Med. 135. R. cont. 2 Lis, 
37. R. acc. 1 Lev. 301. 1 Med. 294. 

So, if A. as attorney to another, makes a demiſe and covenants, 
that the leſſee ſhall enjoy if the leſſee in covenant {hews a recore- 
ry againſt him in treſpaſs, without ſhewing the title, it is not good, 

K. per 2 F. 2 Vent. 62. 
| So, if in debt on a bond for enjoyment of land without 
eviction; the defendant pleads conditions performed and the 
plaintiff aſſigns for breach, a recovery againſt him, it is not good, 
without ſaying it was by an elder title. R. 2 Crs, 315. R.! 
Lev. 83. 

And tho' the defendant rejoins, that the recovery was by 
covin, and it be found for the plaintiff; yet the breach is 
not aided by the verdict, X. and judgment cont, reverſed. 2 
Cre. 315. 

So, i it be for the enjoyment of a way, till A. is of full gt 
and he ſays, that H. obſtructed him, without ſaying by title. K 
3 Lev. 305. : 

So, in covenant for enjoying, without the interruption of . 
«, andall claiming under him, and he ſays that he was interrupt 

2 
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by 4. who claims under B. without ſaying how, or by what title, 
E. ant. and afterwards reverſed by all the juſt. and barons. Cv. 
4 — to ſave harmleſs from arrears of rent; breach, 
dat he did not pay, is not ſufficient, without damnification. 
* 5 breach is well aſſigned, that A. habens legal titulum vir- 
1ute dimiſ? fa? before the covenant to the plaintiff, tho it does not 
bew what title A. had. R. 3 Lev. 325. 

[{ there are ſeveral covenants, one, that A. ſhall well ſerve, the 
other, that if he embezzles, &c. B. upon notice ſhall make ſatis- 
{ion; if the breach be, that A. embezzled, without ſaying that 
he gare notice, it will be a good breach on the firſt covenant. R, 
7. El. 831. 

08 — the matter lies properly in the knowledge of the 
corenantor, a breach in the words of the covenant is ſufficient : 
s, if a leſſor covenants that he has full power to make the 
&niſe; it is ſufficient to ſay, that he had not power, without 
ſhewing in whom the eſtate was; for this lies more in the notice 
of the leflor, R. 9 Co. 61. 4, Cont, Vin. Ent. 122. V ide ante, 
C. 45. 

| . the covenant is againſt interruption by the co- 
renantor himſelf, breach, that he himſelf entered, Sc. is ſuf- 
ficient, without ſhewing by what title. R. 2 Cro. 383. R. Cre. 
L. . | 

0 f a covenant or promiſe goes only to the poſſeſſion, evic- 

tion is ſufficient, without ſhewing the title. R. 2 Lev. 194. 
K. Dy. 328. ds Vide ibid, in marg. Semb, cont, per 2 J. 2 
Went, 62, 

So, if a covenant be againſt the act of a particular perſon, in- 
terruption 1s ſufficient, without ſaying by what title. R. Co. El. 
313. Adm, 2 Vent. 62. R. 2 Lev. 37. 


(C. 50.) Averment in a Declaration, 
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The plaintiff in his declaration ought to aver all that is neceſ- Fl 50.) 


ſary for the maintenance of his action. 

llt 2 declaration in aſſault and battery begins with quad cum, it 
dad, for want of averment, (in B. R. not in C. B. where they 
proceed by original) and judgment ſhall be arreſted. Smith v. 
Relds, T. 10 & 11 G. 2. Andr. 21.] 

in an action for a malicious proſecution for felony, the decla» 
mon muſt ſtate that the proſecution is at an end: and alleging 
tat the plaintiff was diſcharged from his impriſonment is not ſuth- 
dent. 2 Term Rep. 225.* 

*Lut, if it be alleged that he was acquitted, that is ſufficient, for 
be word acquitted has a legal definite meaning, and muſt be un- 
"72 in its legal ſenſe, namely by a jury on the trial. Id. 
zl, | | 
Aa 2 280, 


en ne- 


356 


(C. 51.) 
Pertorm- 
ance when 
it ſhall be 
averred. 
Condition 


precedent, 


ing competent juriſdiction. 1 Term Rep, 674.9 


| defendant, or any other, the plaintiff ought, in his count, to aver 


P L E AD E R. 

8, if it had been alleged that, the plaintiff had been bf 
charged by the grand jury's not finding the bill; that would 
thewn a legal end to the proſecution. Id. 232.* "I 

*In covenant on a charter-party, by which it was agreed to em 
ploy a ſhip of which the plaintiff was the captor, as ſoon a; * | 
tence of condemnation ſhould have paſſed; the ſentence muſt be 
taken to mean a legal ſentence; and the party ſuing for th 
freight, muſt aver that the ſhip was condemned by a court Ns 


But the plaintiff need not aver his count, by hoc parat. of ver 
Ficare. Pl. Com. 342. as Co ; £08 303. | Vide poſt, (E. 33.) þ 


And therefore, in all caſes where the eſtate or intereſt con. 
mences on a condition precedent, be the condition or act in the 
aſſirmative or negative, and to be performed by the Plaintiff, the 


performance. K. 7 Co. 10. 4. Ughtred. ; 

As, if a man grants an annuity to another, when he is Promoted 
to ſuch a benefice, &c. the plaintiff in annuity, ought to aver, tha 
he is promoted, Sc. Pl. Com. 25. b. 

If a man deviſes, that, if his goods are not ſufficient to pay ki 
debts, his land ſhall be fold ; he, who avows under the vendee, 
ought to aver preciſely, that the perſonal eſtate was not ſufficien, 
R. Jon. 328. 

If a man promiſes to ſurrender land on payment of fo much 
money, in afſumpit the plaintiff ought to allege payment, or 
tender and refuſal. R. Cre. El. 889. 

[If in conſideration that A. at the ſpecial requeſt of B. vou 
execute a general releaſe, (to bear date before this agreement) J. 
will pay, &c. A. mult aver, that he gave or tendered the releaſe, 
Collius v. Gibbs, M. 33 G. 2. 2 B. M. 899.] 

So, if a man promiſes as a ſurety or fidejuſſor for another, in 
afſumpſit againſt him for non- performance of the promiſe, the 
plaintiff ought to aver, that he for whom he was ſurety has not 
performed. R. 2 C. 506. 

If bail be bound in recognizance that the defendant ſhall appear 
in eight days after warning, and if he be condemned ſhall render 
himſelf or pay, &c. the plaintiff ought to ſhew that he was 
warned; for it is a condition precedent. R. 2 Cre. 46. 

If the defendant juſtifies an arreſt 10 Oct. virtute warronti 0 
the quarter ſeſſions, 9 OF. he ought to aver, that the ſeſſions cow 
tinued till the arreſt. 2 Lev. 229. | 

Tender of ftock mult be on the very day, notwithſtanding 
the cuſtom of the Alley to allow a day or two. Per Pratt Ch. |; 
Bullock v. Neke, H. 10 G. Str. 5 79. N. B. King C. J. in a lis 
caſe left it to the jury, who found it a good tender.) 

Tender of ſtock muſt be at the laſt part of the day that it 
can it be accepted. Dule of Rutland v. Hodglon, J. 1; ©: 


Sir. 777. J cn. 
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[The buyer of ſtock muſt be called at the books, to make it 
i nod tender. Thornton v. Moulten, M. 9 G. Str. 533.) 

TIf ſtock and dividends are to be transferred, the declaration 
wut new what the dividends were, and that they were all ten- 
red. Bowles v. Bridges, P. 2 G. 2. Str. 832. 

[On a contract for ſale of ſtock, tender of the ſtock by a third 
perſon appointed by the ſeller is not ſuſhcient, for the purchaſer 
« not obliged to accept it from a third perſon. Rhodes v. Lovit 
K. H. 1720. Bunb. 70. Vide Merrit v. Rane, Str. 458. where 
1 third perſon attending by purchaſer's appointment to pay for and 
cept itock was held good.] | 

[f tender of ſtock was to have been on a non-transfer day, it 
muſt be thewn, that leave to transfer was actually obtained. 
Curt v. Tyſon, H. 8 G. Str. 504.] 


So, if the thing demanded is granted for ſuch a cauſe or (©. $3: 
wnfideration, this ought to be averred to have been performed; ,, 
for it is in the nature of a condition precedent : as, if I promiſe deration of 
12: to A, for his going with me to Rome, he ought to aver his = _ 

| emanced, 
ging to Rome; for upon that the duty commences. 7 Co. 

10 0, 

0r, for his ſervice for a year, he ought to aver his ſervice, 
Ih, 106, 

Or in conſideration of his forbearance for a week, he ought to 
ner his forbcarance. R. Cro. El. 272. 

do the cauſe or conſideration of a patent, if it be executory or 
the ſuggeſtion of the party, ought to be averred, Vide pe, (C. 

02, 3,45 5.) | 


$ where there are mutual agreements, and the one agrees to (C. 52.) 
mea hawk at ſuch a day, and the other agrees for the hawk to — — 
(ler a horſe at a ſubſequent day: in an action for the horle, ayree- 


tie delivery of the hawk muſt be averred ; for that was the con- ments, if 


uderation af the promiſe. Lut. 251. 1 Salk, 171. 3 
lf 4. agrees to build a houſe, and B. agrees to pay 10 J. pre for ſuch a 
Wye ſu, and there are mutual promiſes, in an action by A. for —— 
the money, he muſt aver performance of the work, X. per 2 J. — 
ſuſſd. cont, 2 Sand. 351. 2 Lev. 23. to.be dons: 
9, if A, agrees to aſſign a leaſe to B. and B. agrees to pay — 


funde 2501, and there are mutual promiſes, if 4. ſues for the to the per- 
1501, he muſt aver an aſſignment of the leaſe. R. cont. Hllis formence of 
% 2 Med. 34. This reſolution denied to be law. Sal, 172. fen. 
TA. agrees to pay 10 J. to B. within fix months, B. transfer- 

Ig ſo much ſtock to him, and B. gives a note to A. to transfer 

b much ſtock to him, paying 10 J. if B. ſues for the 10/. he muſt 

ger that he has transferred, or offered to do it; and if A. ſues 

br not transferring, he ought to aver and prove payment or a 

tader of the 10 J. for they are conditions precedent, tho' there 

« mutual promiſes, Per Holt. 1 Sal. 112. | 


Aa 3 805 


7 miſes to perform, performance by the plaintiff need not be alledged, 


So, if mutual agreements are to be performed reci 
precedent act by the other; as, if perm — 
to B. on payment of ſo much, and B. covenants to acceyt { 
transfer, and then to pay; in covenant, c. for non- 3 = 
A. ought to aver a transfer or a tender. R. per C. B Poems 
. "ag 3 F. in B. R. But affirmed in parliament, 2 JJ 1 

381. N 

So, if there are mutual agreements, and one agrees to do h 
part at an indefinite time, and the other in conſideration ther a 
to pay, Cc. R. 2 Mod. Cu. 40. wy 


(o. 54.) But where there are mutual promiſes, generall 
eee need not be averred. 7 Co. — a. — Lut. Ay Ut 
— * R. Lut. $24. Cro. El. 889. | 
averred. As, if a man pronfiſcs to deliver a cow, and the oth ; 
8238 payment of 20 J. in an action for the money, the de 
#zreements. cow need not be averred. XR. Hob. 88. Agreed per Holt. Lu 
250. Dan. 72. | | 

[A covenant to pay upon transferring ſtock is mutual, u 
v. Stapleton, M. 11 G. Str. 615, Dawſon v. Myer, T. 116 
Str. 712.] 

If a man promiſes to deliver ſo many tons of iron, and the 
other promiſes payment, the plaintiff need not aver the delivery a 
the iron. R. Tel. 133. 

If there be an agreement that A. ſhall pay ſo much on ſuch 
day, if B. will promiſe to maintain an infant for ſo many year, 
and there are mutual promiſes thereon ; in afſiump/it for the 
money, B. need not aver that he promiſed &c. R. Lut, 224, 4, 

If A. promiſes to take an apprentice, and B. in conſideration 
thereof to pay ſo much. R. 1 Lev. 87. 

Or to provide ſoldiers to be tranſported, and B. to provide 
ſhips to tranſport them. R. Sti. 186, 7. 2 Med. 75, 

If A. covenants to account, and B. to allow on ſuch account 
ſuch a thing. R. 2 Med. 76. 

So, where there are mutual covenants, the plaintiff need not 
alledge in covenant, that he has performed the covenants on his 
part. R. 1 Rel. 414. J. 40. 55. Doug. 690, 69 1. Coup, 56.8 

So, where the plaintiff alledges an agreement and mutual pro- 


tho' they ought to be performed. R. Hard. 103. 

If A. in conſideration that B. undertook not to ſue a bail bond 
againſt him, and to give kim the benefit of an outlawry aſſumes to 
pay B. 400 J. averment, that A. had the benefit of the outlawry 
without ſaying that he did not ſue the bail boud, is ſufficient, 
R. 1 Lev. 20. 

And in caſe of mutual promiſes, the plaintiff need not alledge 
performance of all on his part to be performed, Alu. Lit 
223, 4. 

| tie plaintiff declares, that in conſideration he had agreed to 
deliver cloth to defendant, defendant agreed to pay him nloney it 


(ale 
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ceaſe A's horſe beat B's, which he avers he did, he need not aver 


delivery of the cloth; but if it is, that 11 confideration plaintiff 
would deliver cloth, defendant would pay, then the delivery muſt 


de averred. Martindale v. Fiſbr, P. 18 G. 2. Will. 88.] 


Go, where there are mutual agreements, and the thing on the C. 58.) 

18 Gderation of a thing on the other part, but to be Tbo' one 

one part is in CON! hing rt, bo aac. 
U 

ormed at a day before the thing on the other part, there ſuch be done in 


conſideration need not be averred to be performed. Lt. 250. — 


Sal. 171. ion of » 
I * 75 man agrees to ſerve another in war, and the other © * 


agrees to pay him ſo much for his ſervice at a day before the war 4 dove at a 
began, an action lies for the money without an averment of the gent 
ſervice. R. Lut. 250. 
If a man, in conſideration of 10 J. to be paid after a new leaſe 
eranted, promiſes to obtain a new leaſe ; in aſſumpfit for not ob- 
nining it, the plaintiff need not alledge that he is ready to pay 
the 10 J. R. Co. El. 249. 
If a man covenants to aſſure land to A. for the conſideration 
mentioned, and A. covenants for the conſideration aforeſaid 
b pay ſo much; in covenant for the money it is not neceſſary to Y 
wet, that he has aſſured. R. 1 Nl. 415. J. 5. 
So, in debt on a bond for performing an award, if the award 
be, that one ſhall pay 10 J. and the other in conſideration there- 
of ſhall releaſe, and a breaclr is aſſigned for not releafing, there is 
o need to aver payment, for he has a mutual remedy. R. 1 Re!, 
415. J. 20, Cv. Car. 384. 
In debt on a bond to pay 50 J. on marriage, or on 1ſt February 
next, proviſo, that the plaintiff juſtifies the truth of the declara- 
tion under his hand and ſeal given to defendant of the ſame date 
vith the bond; plaintiff need not aver that he has jultified the 


muh Ge. Dub. Hard. . 


So, where there are mutual remedies: as, if a man promiſes (e. 56.) 
to deliver metal made into pewter caprendo inde ſo much as he rea- evans 
ſnably deſerves, in aſſumpfit for not delivering it, there is no need — 
þ aver, that he tendred ſo much as he deſerved; for it i; not a remedies. 
condition precedent, and the defendant may have debt for what 
he deſerves, or may detain at his election, and then it will come 
on his part. R. 1 Rol. 466. J. 40. 

I covenants to repair a houſe before Mich. and B. cove- 
nants that, ab et poſt tempus quale A. repararet, he will repair; in 
erenant againſt B. for not repairing after Mich. it is not neceſ- 
ſay to aver that A. repaired before; for pot tempus e. does not 
rer to the repair, but to the time when the lien upon B. to re- 
par begins, and covenant lies againſt A. if he did not repair be- 
fore Mich, R. 1 Rol. 416. J. 40. 

[f articles be, that A. gives to B. 500 /. for his land; in debt 
fir the 5001. there is no need to aver that he has conveyed the 

; for there is a mutual remedy when both have ſealed the 
ed. R. 1 Sand, 320. R. Lut. 496. ES; 
a 24 So, 
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So, if A. covenants to transfer ſtock to B. ſuper we! wy, 
Sept. and B. covenants to pay ſo much to A. ſuper vel ant, ty 
ſame day. X. 2 Mod. Caf. 105, 6. 294. 

[On an indenture between two parties, there are mutual reme 
dies, on a deed poll there is not. Lock v. Wright, T. 96. 15. 


569. 


So, where any eſtate or intereſt paſſes or veſts immediately, and 
is to be defeated by a condition ſubſequent, or matter ex Þoft fuas 
be it in the affirmative or negative, or to be performed by the 
plaintif, or the defendant, or any other; performance of that 
matter need not to be averred: as, if a man grants an annuiry 
for the maintenance of fix ſoldiers for the defence of a caltle, the 
plaintiff in annuity need not aver, that he has maintained S. R, 
7 Co. 10. a. | 

If a grant be of annuity to A, till he be advanced to a benefice- 
A. in anſwer need not ſay that he is n6t yet advanced, 7 0 
10. g. 3. Pl. Com. 25. 5. 30. a. 32. 6, 


And he ought to aver performance of the intent of the core. 
nant, Sc. for it is not ſufficient to purſue the words, if the intent 
be not alſo performed. As, on a promiſe in conſideration that 
he would cauſe A. to come to be bound to the defendant for 200 
it is not ſuſũcient to aver that he cauſed A. to come to be bound, 
but he ought to ſay, that he was bound, X. Yel. 50, 

On a promiſe to drain lands, ita quod ſint ſicceæ in extremitate fie 
mis, viz, aliquo tempore inter All Saints and Candlemas, it is not 
ſufficient to ſay that fuerunt ficce in extremitate hiemis, viz. aliqu 
zempore between thoſe feaſts, but it ſhould be ſaid that faut 


&c. for that was the import of the words. X. 2 Kal. 246. J. zo. 


And he o:7ht to ſhew an exact performance, As, on a pro 
mile in conſideration that he would procure 20 J. for one year, it 
is nat ſufficient to tay that he procured 10 J. 23d April, and 100 
23d June ; for he ought to procure the whole for a whole ycay, 
R. Yei.'87, 

So, if it be to procure 20/, in gold, 10 guineas, and tlic 
reſidue in filver, is not ſuſſicient. Bid. 

So, on a promiſe to an attorney in conſideration that he will 
acknowledge ſatisfaction on record, c. it is not ſuflicient to ſay 
that he tanquam attornꝰ acknowledged ſatisfaction; for perhaps 
hi, warrant was revoked, R. 1 Kol. 366. 

So, on a promiſe in confideration of a leaſe of lands for 100 
per ann. it 18 not ſufficient to ſay that he made a leaſe of the laid 
land, without ſaying it was for 10 J. per aun. R. 3 Hul. 35. 

On a promiſe to pay before the next journey by the plaintiff to 
London, it is not ſuſhcient to ſay that ncepit iter ſuch a day, but 
it ought to be ſaid that he made his next journey &c. K. 1 17 

In conſideration that he would repair on requeſt; it 15 n0t !u- 
ficient to ſay reparavit, if he does not add, on requeſt, N. 2 Len 


532 0 


«made the ſaid ſails is ſuſſicient. Wallis v. Scett, H. 4 G. Str. 88.) 


So on note, « ] promiſe to pay A. on his transferring,” it is 
ao: enough that B. his ſurviving partner tenders. Fowler v. Sam- 
url, A. 12 6. Str. 653.4 


And he ought to ſhew performance with ſuch certainty, that (o. 60.) 
he court may judge that the intent of the covenant is performed: — ſhew 
23, on a promiſe in conſideration that he would procure a ſufficient - N 
man to be bound; it is not enough to ſay that he procured a ſuf- well per- 
{ent man; but he ought to ſhiew of what ſufhciency he was, formecs 
whereby the court may judge whether he was ſufficient or not. 

R. Yi. 49. Dan. 71. | 

do, on a promiſe in conſideration that he would execute an in- 
denture, Oc. per quam barganizaret ; it is not ſuſſicient to ſay that 
e executed the indenture aforeſaid, but he ought to ſhew that he 
exccuted ſuch an indenture, per quam barganizavit, Eres R. Vel. 111. 

But, if the conſideration was to execute ſuch an indenture in 
certain, That he executed the indenture aforeſaid, is ſuſſicient. Yet. 
111. 

If a promiſe be to deliver 15 todas lane to be choſen by A. out 
of 17 3 in aſſumpfit for not delivering them, he ought to ſhew that 
J. choſe 15 todas z for the election is the firſt act. R. after ver- 
dad. Til. 76. 

On ſumngſit in conſideration that he would abate 10 J. part of a 
debt, it is not ſufficient to ſay, that he did abate, without ſhewing 
how, R. Cro. EI. 477. 

in conſideration to acquit A. of a debt, it is not ſuſhcient to 
ſa that he acquitted him, without ſhewing how. R. 2 Crs. 503. 

If a declaration recites an agreement that A. would leaſe for 
years to B. but that B. refuſed to ſeal the indenture, becauſe a 
covenant was inſerted for repair generally, and that the defen- 
fant, in conſideration that B. wo ws and the plaintiff would 
dre a bond for the performance of the covenants, aſſumed to re- 
pair during the term; it is not ſufhcient to ſay that B. ſcaled, 
without ſhewing a demiſe was made. R. Ye. 18. 

If a deviſe be, that land ſhall be fold, if his goods are not ſuf- 
fcient to pay his debts; in avowry by the vendee, he ought to 
hay how much the debts, and how much the goods are, ſo that 
the court may judge whether the condition precedent to the deviſe 
be performed, R. Fon. 328. 

If the conſideration of an aſſiumpfit be that he ſhall give a bond 
with ſureties; it is not ſufficient to ſay that he tendered a bond, 

i he does not ſay in what ſum and what ſureties. R. Hob. 6g. 

| But to alledge performance in words, which in evidence import 
I, is ſuſficicnt : as, if a promiſe be to receive A. and B. ut Hel- 
fie, and to find neceſſaries; if he alledges that he received 
them and found neceflaries, it is ſufficient, without ſaying, ut h:/- 
piter. R. 1 Sal. 25. | 

[0 if the conſideration is to make ſails worth 45 J. that he 


Ear promile be to diſcharge from arreſt ; if he alledges guzd 
eperat/t, it is ſufficient 3 for he need not ſay how, as in the 
Wcharge of a boud, or rent. R. Co. El. 914. BP 
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If a promiſe be in conſideration that he at the requeſt cf g. 
plaintiff would procure a note of B. it is ſufficient to ſay that he 
procured a note, without ſaying at his requeſt; for a ſubſequent 
requeſt was not intended. R. 2 Vent. 75. 
But after verdict it ſhall be aided, if the plaintiff alledges a per. 
formance, but does not ſhew how. R. 2 Jon. 125. 


(C. 61.) But if the plaintiff ſhews a certain and exact performance, i 
3 te is ſufficient in general terms, without alledging particularly hoy 
ewa he performed: as, on a promiſe to pay quant diſpenderet for the 
performance officers of the army in ſuch a ſuit ; an averment, that he ſpent ſo 
"+ rg much, is ſufficient, without ſhewing for what officers in particy. 

lar. R. Ray. g. | 

On a promiſe in conſideration that cenunciaret the executorſhiy, 
an averment that renuntiavit is ſufficient, without ſaying before 
whom, or how. Ray. 400. 5 

That conaret maritagium; averment, that conatus fuit and it 
took effect is ſufficient, without ſaying how he endeavoured, I. 
Ray. 400. Dan. 72. Mb. 595. 

That he would forbear a ſuit ; averment, that he did forbeat 

it, is ſufficient, without ſaying in what court. R. Ray, 203. 

That mon/traret compot' ; averment, that monſiravit queddan 

compot” &c. without ſaying cempet predit?, is ſufficient. R. Ry, 
204. | 

That he would marry A. on requeſt ; averment, that he mar. 
ried A. is ſufficient, without more. R. 2 Cv. 404. Dun. 77. 

That he would pay as much as was agreed to be paid to A. it 
is ſufficient to ſay, that ſo much was agreed to be paid to 4. with. 
out ſaying by whom. Dub. Tel. 17. | 

That he would forbear a ſuit; it is ſufficient to ſay that he 
did forbear generally, without ſaying hucuſque. R. 2 Med. 24. 

Or, that he forbore from the time of the promiſe ucuſq; is 
ſufficient, tho' to be intended a total forbearance. R. 2 Mz, 
24. R. Hard. 5. 

That he would diſcharge from a promiſe of marriage; gu 
exoneravit is ſufficient, without ſhewing that he was preſent, or 
had notice; for a Fall diſcharge ſhall be intended. R. 1 Rol. 470. 
J. 5. Sti. 295. 303. 
So, in aſumgſit to pay, c. if he diſliked the land in 14 days, 
it is ſufficient to ſay, that he diſliked; for it ſhall be intended 
within the time, otherwiſe, it ought to be ſhewn on the other 
part. R. Cro. El. 834. 

So, if a promiſe be to pay in Spaniſh money; averment, that 
he gave a bill for ſo many dollars, is ſufficient. R. 2 Cre. 7. 

So an averment, that the plaintiff has performed all on his part 
to be performed, is ſufficient. R. on demurrer. Lut. 253. 

Or, quod cum the plaintiff aſſumed to perform, &c. Harl. 

103, 4. | : 

So a declaration on aſſumpſit to pay ſo much to cure his daugh 

ter, and another count to pay ſo much for the cure, —_ 
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Joes not aver that he has cured, it is ſufficient : for by the 2d 
-ount it appears that ſhe was cured, and if this appears by any 
part of the record, it is well. R. after ver dick. 1 HM. . 14. 
„ ſomething is covenanted or agreed to be performed 
h 1 of two parties at the ſame time, it is ſufficient to ſay that 
he was ready and offered to perform his part, but that he was 
diſcharged by the other. Doug. 684. (659.)* ; 

*So, if one covenant with another, to do a certain act in con- 
ſderation of an award, it is ſufficient to aver that the other pre- 
rented the ſtipulated thing from being literally performed, and 
accepted an equivalent. Dong. 272. (259.) Vide 1 Term Rep. 

* 
A2 an averment, that paratus fuit et obtulit to perform, is not 
ſufficient, if he does not ſay, that he was hindred by the defend- 
ant, 2 Sand. 35 2. R. 1 Rol. 465. J. 30. 


Jet parat' et obtulit, will be ſufficient after verdict. R. 2 Sand. 


362. 2 Lev. 23. : > 

80, parat' et obtulit is ſuſſicient, where nothing is to be done on 
his part, till the other has done a prior act: as, if A. being a 
bailif, for 10 J. aſſumes to arreſt another at the ſuit of B. it is 
ſufficient to aver that he was ready, but B. did not deliver him 
any warrant, R. 1 Rol. 465. J. 40. 


When the conſideration of the king's patent is executory, the 
plaintiff in pl-ading ſuch a patent mult aver that the thing is done: 
25, if the king grants pro ev, that I ſhall find a lamp, releaſe a 
debt, Fc. it ought to be averred, that J have found the lamp, 
releaſed, fc. 21 Ed. 4. 48. Pl. Com. 455. 4. Hob. 231. 

If a grant be pro conſilis impendendo, he ought to aver that he 
fas ready to give counſels Fon. 294. 


So, if the conſideration of a patent be the ſurmiſe of the pa- 
tente: as, if the king prd eo that the manor is eſcheated grants ; 
k ought to be averred that the manor was eſcheated. 21 Ed. 4. 
4d, 49. 

If the king grants an office with all &ces, without naming any; 
in pleading, it ought to be averred that there are fees in certain, 
etherwite the grant is only a burthen and no intereſt, and there- 
fore reyocable at pleaſure. R. Fon. 294. 


But, if the conſideration of the patent be executed, it need not 
te werred : as, if the king grants for ſervice done. X. F/. Cn, 
455.4 Hob. 231. 


And it is ſufficient (when there ought to be an averment) to 
ner the conſideration to be performed, without more: as, if the 
king, in conſideration of the ſurrender of a leaſe, grants, it is 
luticient to aver the ſurrender made, without ſaying that there 


ves a leaſe z for the ſurrender is the eonlideration. R. 1 G. 
41. 4. 


if 
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If the plaintiff claims under one, who has only a particyly 
eſtate, as for life, he mult aver continuance of the eſtate. p, 
Cm. 431. a. Cre. El. 18. 

So he, who claims under a tenant pur guter vue, ought to awer 
the life of the ce/tuy que die. Mo. 306. 335. Pl. Com. 31. a, 

So, if the deſendant avows for rent on a leaſe for years, i/ 
three perſons ſo long live, he ought to aver that one of them is alive, 
R. 2 Med. 93. 1 Mod. 217. 

Or for years, if the /efſee fo long live, R. Dal. 101. 


But implication that a life continues is ſufficient : as, in cjed. 
ment for a rectory, if it be found, that the rector fit e ad 90 


eee ſeiſil', it is a ſuihcient averment of his life. Dy. 304. 4. R. 2 


wide poſt, 
(C. 77.) 


Jeu. 227. | 
So, in ejectment on a leaſe for years if the leſſor live ſo long, 
quod ejecit termius nondum finito, is a ſuthcient averment of the lite 


of the leſſor; for the term would have been ended by his death, 


to. 6s.) 
Wenit 
#h 4'l not he 
averred. 


R. per 3 J. and aff. in erorr. 2 Cro. 622. 

So, in an avowry in right of a tenant for life, that the plain. 
tiff %, et tempore quo fuit, infra feodum, is a ſuſſicĩent averment of 
his life. R. 2 Cre. 637. i 

So, if the plaintiff, who claims by leaſe from a tenant for 
life, ſays, virtute cujus fuit et adhuc eft pofſefſionat'. R. 2 Bil. 203. 
D. 1 Leo. 281. 1 Breawnl. 4. 

In treſpaſs for incloſing land 1 Ai, in which he has con 
mon, per quod he loſt his common, (per quzd) is a ſufficient 
averment, that the incloſure continued till the time of common, 
R. but Dad. doubted, becauſe it is the concluſion of the deck- 
ration, if it was not after verdict. R. 2 R/. 379. 

do, in ejectment on the demiſe of B. if a ſpecial verdict finds 
that B. was alive, it ſhall be intended that he continued alive, if 
the contrary does not appear. R. 2 Cre. 146. 

So conulſance as bailiff of huſband and wife, ſeiſed in right ot 
the wife, who was tenant for lite, for rent are!r2 exiflente, is a ut 
ficient averment of the life of the wife on a general demurrer, R. 
2 Lev. 88. Tut. 1226. 

So on a ſpecial demurrer. Per 2 J. but Hale doubted. 2 Len, 
88, 

And by the H. 21 Ja. i3, after verdict the want of an aver- 
ment of a life ſhall be aided, if he be proved to be alive. Pi: 
Amendment (Q.) 

So, by the J. 4 & 5 Ann. 16. after judgment by confeſſion, 
nil dicit, nan ſum inform”, or writ of inquiry executed. 


But the continuance of an eſtate of inheritance need not be 
averred, for it thall be intended, if the contrary does not appear ; 
and therefore if a man claims under huſband and wite, ſcilcd in 
fee in right of the wife, he need not aver the life of the wilt» 


R. Y]. Coin, 431. as 
So, if he pleads a conveyance by a tenant in fee, R. Lit. 
357 85 
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So, if he claims under a biſhop, dean, Sc. he need not aver 
the life of the biſhop, dean, &c, Pl. Cm. 431. a. 

Tho' the leaſe by the biſhop was not confirmed, and ſo deter- 
mines by his death. Per Dy. Pl. Com. 264. a. 

80 if he claims by deſcent from tenant in fee, his eſtate ſhal 
be intended continuing till his death. R. Li. 1172. 6 

So, if he claims by a leaſe for years from huſband and wife, 
who was tenant in tail, he need not aver the life of the wife; for 
ſhe has the inheritance, and her huſband is ſeiſed in her right, 
R. Pl. Com, 431+ 4. acc. Lut. 357, 1226. But it was R. That 
the verdict ought to find the life of the tenant in tail. Cre. El, 


_ 

80, if he claims by leafe from huſband and wife ſeiſed for 
their lives, and to the heirs of the huſband. R. Cre. El, 112. 

So, if a man makes title in aſſiſe to a rent- charge againſt the 
feoffee of tenant in tail, he need not aver the life of the tenant 
in tail; for the eſtate of the feoffee continues till the diſcontinu- 
ance is avoided. X. Cro. El. 226. 

So, if he pleads that it was the freehold of A. who demiſed, 
Ec, he need not aver the life of A. for he ſhall be intended to 
have the fee. K. Cro. El. 87. 

So, if an eſtate be granted to A. and his heirs, till B. attains 
ſuch an age, he who claims under A. need not aver the life of 
B. for the eſtate of A. who has a baſe fee ſhall be intended to have 
continuance till the contrary appears. NB. 1 Les. 281. 

If a leaſe be pleaded by A. tenant for life, and B. in reverſion, 
there is no need to aver the life of 4. R. 1 Les. 177. Ov. EL. 
154. 

35 if a man pleads an extent by e/egi/, he need not aver the 
continuance of his eſtate ; for it thall be intended, where it does 
not appear by record that the extent may have been ſatisfied, X. 
Hard, 80. 

If leſſee for life aſſigns his eſtate to A. who leaſes at will; in 
treſpaſs by the leflee at will, he ought to aver the life of the leſſee 
for life, but he need not aver the life of A. or the continuance of 
the will. 2 Leo. 95. 

So, where the continuance of the eſtate is not neceſſary to the 
action, it need not be averred : as, if a leaſe be for years, if A. 
þ ling live, and a covenant that he has power to leafe, in cove- 
rant for a breach of it, the life of A. necd not be averred; for 
eorenant lies tho he be dead. N. 9 Ce. Go. b. 


— 


do the plaintiff in his declaration ought to aver a requeſt, 


365 


(C. 69.) 


And, if the action be for a collateral ſum to be paid on requeſt, Averment 


che requeſt is parcel of the agreement, and traverſable, an 
bought tb be ſpecially alledged, with the time and place of the re- 


d of a requeſt. 
When there 
ſhall be a 


(Queſt, Adm. Lut. 231. KR. Cro. El. 88. XR. Ow. 10g, ſpecial re- 


Lint, per 2 J. 1 Brownl. 10. N. acc. Jon. 56. 85. X. Sav. — 


72 


5 Or for a collateral matter to be done upon requeſt, Adm, Lut, 
231. | 
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When a ge- 
neral requeſt 
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= in aſſumpſit to pay all ſums expended for him. R. (;,. 
83, 4+ | 

To pay 6s. for every ſtone of wool delivered. R. Cre, El. oi. 

To pay for victuals for him, and his horſe. R. 2 Cr, 183, 

So, in covenant for not delivering timber for repairs, he ought 
to alledge a ſpecial requeſt, 1 Brownl. 23. 

And the want of a ſpecial requeſt, when neceſſary, is not 
aided by verdict. R. 3 Bul. 299. 

Nor by pleading non affumpſit and a verdict thereon : for that i; 
no waiver of the requeſt. R. Jon. 86. : 


But in aſſump for money lent, or a mere duty, licet ſepiur re- 
guiſit is ſufficient. R. Cro. El. 73, 4. Agr. 2 Cre. 183, Pr 


s ſufficient, Heught. 2 Cro. 523. R. Tel. 66. Hut. 2 per 3 7. Cro. (ur. 


(C. 71.) 


How requeſt 


ſhall be 
made. 

Wide Condi- 
gion, 


(L. 11.) 


(C. 72.) 
How al- 


lodged. 


35. Arg. 4 Lev. 2. R. Cro. El. 218, X. Win. 2. 

So, in q umgſit for a collateral ſum, if it is not to be paid upon 
requeſt, R. Lut. 231. R. Ow. 109. | 

So, in aſſumpfit to pay in conſideration of marriage; for it is 
in the nature of a debt. R. Cro. El. 229. 

So, in afſumpfit for repayment of money received for a horſe, 
R. 3 Lev. 364. Shin. 347. 

So, in aſſumpſit to pay, if he would procure a note from B. for 
it; that he procured the note, et requifevit ſolvere, is ſufficient, 
K. 2 Vent. 74. 

[So in caſe, that if plaintiff made him a ſet of ſails worth 150 
defendant would pay ſo much for them on requeſt, /epius requiſt 
is ſufficient. Wallis v. Scott, E. 4 G. Str. 88.] 

So, in debt on a bill, Sc. to be paid upon requeſt, a general 
requeſt is ſufhcient. R. Cre. El. 548. 

And where a ſpecial requeſt is neceſſary, if the plaintiff alledyes 
a ſpecial requeſt, but omits the day or time, and the defendant 
does not join ifſue on the requeſt, but pleads nan aſſimpſit, Ec. it 
{hall be aided. R. Jon. 56. | | 

So, in annuity, obligation, c. to pay upon requeſt ; no requeſt 
is neceſſary. R. Cro. El. 548. 721. 

So, if the requeſt is executed, no averment is neceſſary : as, if 
A. promiſes to pay, &c, in conſideration that B. at his requeſt 
would be a knight. K. 2 Lev. 198, 


And if a promiſe be by three, a ſpecial requeſt to one is ſuſl- 
cient. D. Noy. 135 | 

If an action be by an executor on a promiſe to pay to his teſta- 
tor on requeſt, if he alledges a ſpecial requeſt by the executor, 
and licet requifit” only by the teſtator, it is ſufficient ; for the action 
is founded upon a requeſt by the executor. R. Hard. 38. 


Licet reguiſit is as well as in ſaclo requifeuit ; for licet is afirma- 


tive. R. Tel. 121. 


And, if it be aid, that the plaintiff at ſuch a day and place 
ſhewed the note, et requiſivit, it is ſufficient without ſaying _ 


+ ilidem; for the whole ſhall be intended to have been done at the 
ame time. R. 2 Vent. 75. 

80, if a ſpecial requeſt be alledged in the firſt count, ſimiliter 
requijit” is ſuificient in the ſecond count; for it refers to the firſt. 


K. Cro. El, 240. 


80 the plaintiff ought to aver notice given to the defendant, (c. 73.) 
where the action does not lie without notice given: as, if the neg. 
10, on which the plaintiff's demand ariſes, be ſecret, and lies When ne- 
only in the plaintiff's mouth: as, if a man promiſes, e. to pay <*ffory. 
ck a rate * wares as another paid him, 8 plaintiff all — — 2 
alledge notice of the rate that another gave. R. 2 Cre. 432. (L. 8, 9.) 
E. 1 Rol. 463. J. 25. Hb. 5 1. Hard. 42. 

To deliver ſo much corn, if the plaintiff approve of it, at the 
fair; the plaintiff ought to give notice, if he approved of it. R. 


Cre. El, 249, 250. 
To repay ſo much to B. if he diſliked ſuch lands. R. cont. 1 


Cro. El. 834. 1 Kol. 464. 

To ſeal ſuch an eſcrow as he or his counſel ſhall deviſe. R. 
1 Rel. 463. J. 5. 50. 5 

To account before auditors, whom the obligee ſhall aſſign. R. 
1 Rel. 462. J. 50. 

To pay plaintiff all his coſts in ſuch a ſuit. Hard. 42. 

The damages which the plaintiff ſuſtained by ſuch a battery. 
Hard. 42. 

[When rent is due to the landlord, notice of it muſt be given 
t the plaintiff in execution, or to the officer, to maintain action 
againſt either of them reſpectively. Palgrave v. Windham, AA. 
6 G. Str. 212.1 


[When notice is neceſſary, it ought to appear that it was given (c. 94.) 
in due time: as, if a man promiſes to pay as much as he dif- gry 
burſes at ſuch a fair, before the end of the fair, he ought to al- fie — 
ledge notice of his diſburſements given before the end of the fair, ſhall v. 
otherwiſe it will be too late. R. 1 Rol. 469. J. 45. — 
So it ought to appear that it was given to a proper perſon : as, (C. 72, by 
if a condition be to repair upon notice, notice ought to be alledged 
to him, who had the intire intereſt, and not to an under: leſſee. 

R. Lil. 37. 2 Cro. 9. 

And to him in perſon. R. Yel. 37. 

What payment ſhall be to the aſſignee of the whole eſtate, 
ude Condition, (G. 2.) 

So where requeſt ſhall be to the perſon, vide Condition, (L. 11.) 

But on a ſale of Eaft India ſtock, if demanded ore tenus, or by 
writing at the Eaft India houſe, an averment, that he demanded 
ie tenus, and by writing at the Eaſt India houſe is ſufhcient, with- 


out a perſonal demand; for the uſage is ſuch. R. Skin. 391. 


But if a man is bound, covenants, or aſſumes to pay money, (c. 75.) 
id convey lands, &. on the performance of an act by a ſtranger, cob * 
nece arys 


wtice need not be alledged ; for it lies in the defendant's cogni- % ( 


dance as well as the plaintiff's, and he ought to take notice at his rin, 
peril ; (L. 9.) 
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peril: as, if he aſſumes to pay ſo much when A. marties. 5. 
I Rol. 462. J. 10. | 

When A. returns into the kingdom. R. 2 Cre. 462, 3, R, 
1 Rol. 463. J. 6. 

Or pertorms ſuch a journey. 1 Rel. 463. J. 13. R. 2 C,. 
137. 150. 

So, if he aſſumes, c. to pay ſo much as A. ſhall name. R, 
2 Bul. 144. X. Gro. Car. 133. 1 Rial. 464. J. 5. 

To pay if A. does not pay. R. 2 Gu. 684. R. 1 Rel. 162, 
J. 26. 463. J. 45. 

'To pay fo much for every acre above 20, when A. meaſures 
them. R. 1 Rol. 462. J. 35. 

To make ſuch aſſurance as A. ſhall adviſe. D. 1 Le. 10, 

Or, as his counſcl ſhall adviſe, Per Gazwdy, 1 Rel. 464. J. 2, 

To diſcharge upon all eſcapes. R. Heb. 14. 

To ſtand to the award of ſuch a one. Hard. 42. 

To pay the arrcars found on account. 8 G. 92. 6. 

o be accountable for all money paid to A. by B. K. 
1 Lev. 47. 

So, if he aſſumes, Sc. to pay, Cc. on the performance of a 
certain act by the obligee himiclf, or on the performance of an 
act by him to any certain perſon ; for he takes upon himſelf to 
take notice of it at his peril: as, if a man aflumes, &c. to pay on 
the marriage of the obligee, &c. with B. R. 2 Cre. 102. R, 
2 Cro. 228. Tel. 168. R. 2 Cro. 405. 1 Rol. 461. |, 50. 
R. Cro. Car. 34. Hut. 80. Per Ch. J. 1 Sid. 36. 1 Ri. 
463. J. 20. R. 2 Bul. 254. R. 3 Bul. 326. R. Pobb. 164. 

To pay, when the obligee, Sc. delivers a horſe to B. Per 
Tel. 1 Kal. 461. J. 45. 

Or returns to Londen. Per Ded. 2 Bul. 145. R. 1 Ra. 
462. J. 15. Cont. per Warb, Hob. 68. R. cont. 1 Bil. 44. 
Or returns from Rome. Dub. Ow. 108. R. Hut. 80, 
Or delivers up the bond. N. Sol. 457. 

To indemnify when he ſhall be ſurety for his father to J. D. 
1 Leo. 105. K. 2 Cro. 287. 

If the condition of a bond be to indemnify the obligee from 
alimony and debts incurred by his wife after their ſeparation, the 
obligee being ſued for a debt of his wife's need not, in an action 
on the bond, alledge notice of the action commenced, but with- 
out ſuch allegation, is intitled to the e of the action as well as 
the debt. I Term Rep. 374.“ 

To pay, if he borrows of any certain perſon. Per 3 J. 
I Bul. 12. 

To pay for every acre, when it ſhall be meaſured. R. 2 C. 


472. 391. 1 Rel. 462. I. 45. | 
To pay a rate for what the plaintiff ſhall ſell to B. R. 2 C. 
432. K. 1 Rel. 463. J. 36. | 
To pay when F. attains his full age. Hard. 42. 1 
To ſurrender to B. or his afligns on requeſt, there need not be — in 
notice of the aſſignment. R. Poph. 136. 1 Rel. 464. J. J0. 115 
To give him as much as will make him content. R. 1 Les. La | Var 
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To pay all money delivered by A. to B. there need not be no- 
ire of the ſums delivered to B. X. Hard. 42. 

80, if he aſſumes in conſideration of ſuch a certain act, it is 
' (aficient to aver performance of the act, without alledging notice 
of the performance to the defendant : as, if it be in conſideration 
that ſhe diſcharged him of a promiſe of marriage, it is ſufficient 


to ſay quod exoneravit ipſum, without alledging that he had notice; 


{r it ſhall be intended that there was a full diſengagement made 
o the deſendant himſelf in perſon. R. 1 NI 470. J. 5. 

Debt for freight on a charter-party ; if the goods are laid to 
be delivered to defendant himſelf, the plaintiff need not aver 
notice of the delivery. Dodd v. Atkinſon, M. 10 G. 2. B. R. 
H. 342. 

- by conſideration that ſhe come to his houſe and offer to 
marry him, it is ſufficient to ſay, quod venit et aliulit to marry z 
ſor it ſhall be intended that the offer was to himſelf in perſon. 
N. 1 Rl. 470. J. 20. 

So, in debt for a penalty at a leet for not removing an en- 
croachment, it is not neceſſary to aver notice of the order of re— 
moral; for every one within the leet ought to take notice of it. 
R. 1 Rl. 468. J. 20. | 

Or for the penalty of a bye-law concerning a common; for 
ercry commoner ought to take notice of it, R. Cro. Car. 498. 


So the plaintiff, in his declaration, ought to aver every fact, 
without being informed of which, the court cannot judge whe- 
ther the plaintiff has cauſe of action. Vide Action up;n Statute, 
(A. 3. 
| A & an action founded on a ſtatute, the plaintiff ought to 
ner every fact neceſſary to inform the court that his caſe is with- 
in the ſtatute : as, in quare impedit by the king on the ,. 13 El. 
12, for not reading the thirty-nine articles, it ought to be averred 
that it was a beneſice with cure. R. 1 And. 62. Tut. 1089. 

So, in quare i1ipedit by the king founded on the ff. 31 El. 6. 
for imony. Semb. Lut. 1089. 

So, in quare impedit by the univerſity on the f. 3 Fac. 5. for 
the benefice of a recuſant, the plaintiff muſt aver that the patron 
was a recuſant convict. X. 10 Co. 58. a. 

50, in an action on the ff. 7 Ed. 6, 7. againſt buying wood, 
cal, Sc. in London, Meſtminſter, or ſuburbs, and ſelling again 
uneſs by retail, if the plaintiff alledges that the defendant bought 
« Whitechapple, Sc. he ought to aver that Whitechapple is within 
lie ſuburbs. Litt. 162. 

If a man intitles himfelf by a leaſe, which by a proviſo in a ſta- 
ute will be good, if the antient rent be reſerved ; he ought to 
hew that a rent was reſerved, and aver it to be the antient rent. 
K. Pl. Com. 105. b. 

If, on an action on the /f. 14 H. 8. 5. for pracliſing phyſick 
Within ſeven miles of London without a licence, he alledges prac- 
ice at Weftlminſter, and does not ſay that it was within ſeven miles 
« Lenden, it is bad. R. 4 Mod. 47. 

Vat, V. B b 
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If an indictment be for taking toll above the rate appointed 
by a ſtature, it muſt be averred that it was in a market town, 
2 RA. 248. | 

So, in all cafes where any circumſtances are required by the 
purview of an act to make it good, they ought to be averred: as, 
where the f. 1 K. 3. t. makes a feotment, Wc. by cefluy gue uſe 
of full age, /ane, and at large, We. good; he, who pleads a fcoff. 
ment by ce:1y gue w/e, ought to aver that he was fare, of full age, 
and at large. FI. Com. $90.6. 4 K 

Tf a man pleads 2 licence by thice juſtices of the peace at fel. 
Gons to be 2 jobber, Sc. he ought to aver that he is an hou. 
holder, Sc. Which is requiſite by the „. 5 El. 52. in him, who 
takes ſuch licence. X. Sav. 58. 

80, where the ſtatute 25 C. 3. c. 5 1. /. 27. relative to perſons 
!!cenced to let poſt-horſcs requires that the account directed t1 
de giren in by them ſhall contain the number of horſes and miles, 
and the names of the drivers, but inſlicts no penalty for not in- 
ſerting the amount of the duties received by the poſt-maſter: if 
the declaration in an action on that ſtatute only charge that the 
defendant made faſſe accon!s by not inſerting the mucuunt 7 the duties 
received, without alledging them to be falſe in the particulars: 
mentioned by the itatute, judgment ſhall be arreſted after verdict. 
3 Term Rep. 636.* 

So, if a plaintiff declares upon an agreement in writing, which 
reſers to a caſe to be ſtated and ſigned by beth parties, he ought to 
Mew the caſe ſtated, and then aver that that and the caſe in the 
declaration arc the ſame ; for it is not {ſufficient to lay that he agreel 
in ſuch a manner, and that both bound themſelves in figneratiane 
pradich. R. Lit. 489. 

So, if a condition be, that a leſſce ſhall not ouſt the tenants of 
a manor, who do their duty, it-is not ſufficient to ſay that he 
ouſted A. 2 tenant of the manor, who did his duty; but he ought 
io aver in fact that A. was a tenant and always did his duty. K. 
1 Leo. 246. 

If 2 promiſe be to fave harraleſs for beaſts delivered out of the 
pound, he ought to aver that he delivered them, and it is not 
ſuſſicient to ſay that A. recovered againſt him in parco fruct pro 
deliberationts Sbiu. 141. 

So the cafe ought to be averred agreeable to the ſtatute: as, if 
the f. 28 N. be pleaded, which enacts, that a recufant ſhall be 
convict, if he render not himſelf before the next ſeſſions ; if it be 
pleaded that he did not render himſelf at the next ſeſſions, it will 
be bad. 3 Lev. 333. | | 

So, in all caſes where there is a variance of the deſcription of 
2 thing or perſcn, there ought to be an averment that it is the 
ſame: as, in an information for an intruſion into lands in N. 
Dale, if the defendant pleads a grant to him of lands in S. Dat, 
he ought to aver that they are the ſame. Sæv. 48. 

If che licence of alienation he for a rectory, and twenty acres 


#f land, and the fine be of a meNuage, and twenty acres of n 
in 
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in proceſs for aliening without licence, it ought to be averred that 
the meſſuage is parcel of the rectory, Sav. 14. 

In an inferior court the declaration muſt alledge that the mo- 
ney was had and received within the juriſdiction, as well as that 
the defendant promiſed to pay within it. 1 Term Rep. 151.* 

*And where one count of a declaration in an inferior court is 
not laid within the juriſdiction of that court, and the damages 
are given generally, the objection is fatal on a writ of error, al- 
though there be another good count, Id. ibid.“ 

If in afumpfit for 50 J. for oaks ſold, the defendant pleads a 
contract for oaks by indenture, he ought to aver that they are the 
ſame oaks. Sav. 17. 

On a gus warrants for having a park within the metes and re- 
ard of a foreſt ; if the defendant preſcribes for a park infra me- 
, it is nor ſufficient without averring that it was infra regard 
of the forelt alſo. Bridg. 25. 

So, if the executor of H. de B. be ſued, and he pleads a judg- 
ment againſt him as executor of H. de C. he ought to aver that 
H. de C. is the ſame perſon. R. Sav. 92. 

If A. aſſumes to deliver to B. a parcel of gum, then upon the 
ea, to be imported, being of the ſame value as other gum before 
delirered; it mult be alledged, that it was the gum on the ſea, 
Ge. R. 2 Cro. 235. 8 

So, if the thing be averred is repugnant in words, but not in 
truth, it ought to be explained before the averment made: as, if a 
grant be of land in 4. to an information for land in B. it cannot 
be ayerred to be the fame land, unleſs it be explained, that 4. 
is a vill in the pariſh of B. or, is known by the name of B. 
23 well as A. and then it may be averred to be the ſame land. 
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uv. 38. 
An averment need not be in expreſs words, er A. in facto dicit; (C. 25. | 
for licet is a ſufficient word. R. 2 Cro. 383. Pl. Com. 125, 008 
126, R. 3 Lev. 67. averment 
Or, pro es quod, R. 1 Sand. 117. Semb. 2 Vent. 278. R. — — 
Lev. 194. (C.67.) pot, 
Et quia, &c. Co. Ent. 122. b, I Lev. 194. (2 V. a.) 


Aud vendidit warrantizaudo is a ſufficient averment that he 
warranted. Sal. 686. 

Or, that he demanded preferendo ſatisſactianem is a ſufficient 
arerment of a tender. X. Sal. 686. 

50 any words, which imply ſuch a matter to be ſo, are ſuffi. 
cient: as, if it be pleaded, that A. was ſeiſed, and that ebiit, and 
the land deſcended to B. as his ſon and heir, this is a ſulſicient 
nerment that he dicd ſeiſed, tho' it be not ſaid {ic inde /ci/i? 
> for otherwiſe it could not deſcend to B. as his heir. X. 

1. 1172, 

So, in an information for writing and publiſhing a libel « of 

| and concerning the king's government, and the employment of 
his troops (ſetting forth the libel verbatim) the words * of and 
concerning“ are a ſufficient introduction f the matter containcd 
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in the libel, and a ſufficient averment that it was written « ,; 
and concerning the king's governynent, and the employment of 
his troops.“ Crop. 672.“ 

*50, a complaint having been made ere tenrs by a ſolicitor 
before the chancellor, in the court of chancery, of an arreſt in 
returning home after the hearing of a cauſe, the indictment ftat- 
ing, that * at and upon the hearing of the ſaid complaint” the 
deiendant depoſed, &c. is a ſuiſicient averment that tlie complaint 
was heard. 1 Term Rep, 70.* 

So preſenta?” uit, that he did a treſpaſs ; tho? it be not expreſoly 
averred that he did it. Semb. 2 C. 582. : 

Duzd ſeribi of ingraſſuri feeit mdenturam, per quam menticng? 
quod demiſit, Cc. quam ſigilluvit et deliberavit ut fad“ fim virtue 
cifus fuit paſſeſſiauatus; tho' it be not expreſsly ſaid, g, d 
R. 2 Jon. 24. : 

[ Indentura fact. between leflor and leſſee, whereby leſſee 4. 
venit & agreavit to pay the rent, is a ſuſſicient averment of a fal. 
ing by him. Atkinſon v. Coalſeuorth, P. 8 G. Str. 552.) 

T hat by the cuſtom of London, they hold pleas of debt, ariſing ith 
in the city, and that he levied a plaint according to the cuſlam, is 3 
ſuſſicient averment, that the debt, for which the plaint Wis 
levied, aroſe within the city. R. Far. 92. 

That he paid a debt of his inieſtate, aid ton a term in ſatisfoFim, 
imports, that he paid it with his own money. X. 1 Lev. 154. 

That by refuſmng a pull perdidit oaciinn, imports, that he had 2 
majority, if the poll had been taken. R. 2 Lew. 50. 

An avowry by a huſband ſciſed in right of his wife, for rent 
aretro exiſten', is a ſuthcient averment cf the life of the wife. R. 
on a ſpecial demurrer. 2 Lev. 88. Fide ante, (C. 67.) 

So, if a covenant be to make a ſurrender of a copyhold, and 
he fays, gued firſt reddidit to two tenants according to the cuf- 
tom, it is ſuſſicient, without ſhewing the cuſtom. R. 1 N. 61, 

If a matter be to be determined by the groom porter: an 
averment, that he adjudged in caſu pred”, is ſullicient. K. 
Lut. 488. 

In debt againſt an executor for 1014. which ir7uſte detine! ; it is 
a ſuſſicient averment that the teltator did not pay, 1 Vent. 136. 

So, in debt againſt A. on articles, that he or B. cu d pay, for 
10/7. which A. injufle detinet ; if I. ſealed, it is a ſullicient averwent, 
that B. did not pay. R. 1 Pent. 136. 

So, gued A. ſcifitus de maneris unde radios meſſiagium flit pare 
cell” a tembore cus, Wc, levied 2 fine is an averment, that it was 
parcel at the time of the fine, 1 2. 75. h 

That A. demiſed to B. uh entred, und being Poſſeſed reer 
eidem A. ſpectan', Oc. is a ſuſſicient averment, that 4. has the 
reverſion, N. 1 Sal. 13. 

If a cuſtom be alledged for tenants to erect ſtalls in a matket, 
it is a ſuthcient averment, that the market is within the mane! 
R. 3 Lev. 190. 

If breach be, that the defendant did not cover with lead, 9. 


„an 
| 


cording to the rules preſcribed by the ftatutc for the re-olinics 


64 


of Linden; it is an averment, that the ſtatute does require it, 
21 Lew. 85. 

q hat He entred, without ſaying, by night or by day, 1 is ſuſhcient if 
he fays he enired lawfully. 2 Med. (ts 320. 

(On an agreement to ride _—_ flagells vel baculs, vel ailis armis; 
He flagelts et baculo, vel aliis armis, it is good. Burgeſs v. 


Bracher, P. 10 G. 2 Ld. Raym. 1 1366. Str. 594] 


(C. 78.) When an Averment is not neceſſary, 


But a matter apparent to the court nerd not he averred: as, if a * 78 
ma' ter 


man ſhews that his tenant alicned in fee to a dean and ch; apter, and com 10 
that he as lord entred within a year, he need not aver, that ſuch the court, 


alienation is mertmain. Pl. Caim. 81. 4. 
$0, ail action on __ 32 wich 8. a eine nance, it need FA 


50. Pl. Cam. 81. 

[In caſe, for falſely and maliciouſy ſuing out commiſſion of 
bankrupt againſt plain tif, If is not neceſtary to aver that plaintiT 
never committed aa act of bankruptcy, Chapman ve Pickerſgill, A. 
36.3. 2 Will. 145.] 


And if a man avers contrary to that, which appears to the court, (C. 79.) 
it is of no avail, but ſhall be rejected: as, if a man avers, that land 1 
is aypartenant to a meſſuage, which cannot be by law. K. Fl, added ap- 
m. 170. b. peore &' here 
If an obligation be in 200 J. penalty, for the payment « of 047. 3 
plea, that the Plaintiff rele, ed the faid abligutiam by the name of an na avail, 
al galian of 2001. fer the payment of tool. and that no other 
ia. an was given, is not good ; for an obligation for the pax- 
ment of 100 J. cannot be an ob gurion for the payment of 1040. 
ind the averment that he releaſed the ſaid obliga ation cannot ava:l. 
R Al. 71. 
li the king by patent grants Ian. ls in 4. and B, and to an infor- 
mation for an intruſion into lands 1 7 ond De this grantis plead- 
«with an averment, that they are hi fame la ba 3, it is bad; for 
it is impoſſible that land in one viii thould be the ſame with land 
in other vill. N. Cav. 38. 
Where two judgements refer to 1 ſame day, the priority of 


vr 


one cannot be averred. 1 Term Rep. 117, 118.“ 


Nor matter ſurmiſed ex e as, if the plaintiff alledoes (e. Lo.) 
condition ſubſequent to his eſtate, he need not aver performatcc; - Mer ey 
for the allegation was, ex abundu:uli. Pl. Com. 30. a. 1 


Nor matter in defcazance of the ation; for this will —_ (0. 8. 


more properly from the other fie: as, in debt, on the /. 23 II. 6. Mater 
g v. hich 


14 ayanit bailiſßs, for not returning bin 1a burgels, here > need not d 
mes 970. 
au averment that there is no mayor, thio' the ſtatute ſays, that the periy ir.,m 
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ſheriff ſhall ſend his precept to the mayor, and if there be no mare 
to the bailiffs } for if there be a mayor, it ſhall be ſhewn by the 
defendants. F. Hob. 78. ; 

480, where there was a covenant in a charter party, * that ng 
claim ſhould be admitted, or allowance made for ſhort tonnage, ur- 
He ſuch ſhort tonnage were found and made to appear on the ſhip'; 
arrival, on a ſurvey to be taken by four ſhipwrights to be indiffer- 
ently choſen by both parties,” in an action for ſhort tonnage, it 
is not neceſſary for the plaintiff to aver thata ſurvey was made, and 
ſhort tonnage made to appear; if ſuch ſurvey was not taken, that 
is matter of defence to be taken advantage of by the defendant, 
1 Term Rep. 645*. 

In treſpaſs quare canem, wiz. a blordhound, cepit, it need 
not be averred, that the plaintiff can expend 40 s. per ann, 
12 H. 8. 3. | | 

If a breach of covenant be aſſigned in pulling down a houſe, it 
need not be averred, that this was not a houſe allowed to be pulled 
down. R. 1 Leo. 18. | 

If the defendant in treſpaſs juſtiſies entry by proceſs on a hm 
replegiando, to do execution, he need not ſay, that the man to be 
replevied was not taken by the command of the chief juſtice, &. 
Semb. Lut. 1433, 4. 

In falſe impriſonment, it is ſuſhcient to ſay, that he took him 
by 1 of a cap:as, without ſaying how it was returned. Pl. Cm, 
16. 5. 

If a man pleads a fine, is is not neceſſary to ſhew, that the per- 
ſon barred by nonclaim was ſane, of full age, &c. for this ſhall come 
from the other ſide, not being put in the purview of the act, but 
as an exception. Pl. Com. 376. a. 

Sp, if he pleads, hat ſuch an one, being ſeiſed, made his will, he 
need not ſay, that he was of full age, Cc. Pl. Com. 376. 

Or, that tenant in tail demiſed, he need not ſay, that he was of 
full age, tho' this is requiſite to his making a leaſe by the ff. 32 
H. 8. 28. 1 Leo. 76. | 


(e. 32.) Nor matter, which is only inducement? as, in an action upon, 
Jnduce- the caſe for an eſcape upon a capras utlagatum, in the recital of the 
_ outlawry in the declaration, it need not be averred by prot pate! 

recordum, Lut. 111. R. 5 Mad. 9, 10. and now is aided by 
the „. 4 & 5 Aun. 16. 
Yet ſome precedents do it. Lul. 111. 
So, in eſcape after a commitment in execution on a judgment, 
it will be good without ſuch avcrment. R. on general demurrer, 


Sal. 505. | 


(C. 33.)) So a deſcription, not material, necd not be averred: as, if 2 
= — man makes title by preſcription to a portion of tithes, and that 
the tithes came to the king, who granted them by the name of 

all tithes, part of the demgſnets of the archbiſhop, &c. and in the 


tenure 


„ 
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enure of B. it need not be averred, that they were part of the 
lemeſner, or in the tenure of B. for the tithes are otherwiſe de ſerib- 


— 


— 


1 
E — . 


ed and aſcertained, and whether it be true or {alle, the graut will ; 
be good. R. Dy. 87. 6s 4g 
(C. 84.) Concluſion of a Declaration. 15 

+} 

A declaration generally ought to conclude ad danmum of the 74 
plaintiff, : : | 275 | q 
But, in an action by a prior and his brethren, ad damnum ig 2 
per is ſuſhcient, Th. Dig. |, 10. c. 25. W 
Or, ad damnun ipforum. Th. Dig. I. 10. c. 25. *# 
So, in an action by huſband and wife for battery, &c. of the 1 \ 
wite, ad dammum ipforum is good. Th, Dig. I. 10. c. 25. Vide paſt, 1 
(2 A. 1.) 1 
Let, in treſpaſs, quod clarſum fregit et bend B. ibidem cepit ad 2 
dunn ipſerum is bad. R. 2 172d. Ca. 370. 4 
*If an action for penalties brought by the farmer of the tax, 21 
on 27 G. 3. c. 26. (by which the duties on poſl-horſes leviable 2 
under 25 C. 3. c. 5 1. were transferred from the Ling to the far- 1 
mers of the tax) the offerice may be laid to have been committed 2 
with intent e defraud the farmer and not the king. 3 Term = 
EF. 632.“ | 4 
If, in the concluſion of a declaration, the plaintiF claims A 
more or leſs than his due, it is bad, geucrally: as, in debt 19 
on a bond for forty pounds, if the declaration concludes his "> 
demand for forty marks, it is bad, if he does not ſhew how ö 
the reſidue is diſcharged, Per Cur. 48 Ed. 3. 3. a Vide paſt, pf 


AR 

| So, in debt for rent for one year and a half on a leafe, render- 
ing 744. per aun. if he concludes his demand for 100. it is bad, 
without ſaying how the reſidue is ſatisfied. S-ixb, 2 Lev, 4. R. 
Cr, Car. 137. 

So, if the plaintiff avows for 109. per ann. on a leafe, rendring 
51. py ann. it is bad, without ſaying how the reſidue is diſcharged. 

20 Ed, 4. 2. a. N. Cro. Car. 104. K. Hut. 96. 

80, in debt for 61. 145. 2d. if the plaintiff declares on ſeveral 
contracts, the one for 3/. 10s. 6d. the other for 31. 3+. 5d. and 
has a verdict and judgment for the whole, it is error; for the jud 8— 
= is for 3d. more than his due. R. M. 248. Cent. Cro. El. 22. 

Lil. 5. 

So, if the plaintiff has judgment for more damages than are al- 
edged in his declaration, it is error. R. 1 Bu. 49. 

But, if it may be rejected as ſurpluſage, it is good: as, in debt 
for 10/. if the plaintiff declares on a contract for 10/. for a horfe, 
and for 5 /. for a cow, and the defendant pleads to the 10/. nil debet, 
and a verdict and judgment be thereupon, it is good; for one con- 
tract anſwers to the plaint, and the other ſhall be rejected as ſur- 
Puſage. R. Tel. 5. | 1 
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(C. $5,) 
By the. bar, 
Viae peſt, 
(EL. 37) 
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So, if it be only a miſcaſting, it will not hurt: as, in an action 
on the ff. 2 Ed. 6. 13, for not ſetting out his tithes, if the plain 
tiff ſhews that the tit es were of the value of ſo much per ger 4 
toto attingew ad 111. per quod actio accrevit ad haben”, for the treble 
value 33/. where it is miſcaſt for 11/. 25. and the treble value 22 
Gs. it is good; for th demand is not for a ſum certain, but C..3 
to be given by the jury. K. 2 Cr. 499. 18 

So, in aſſimſit for 200 weight of prunes at 195. per cent. in tt; 
attingen' ad 1801. where it ſhould be more, and the jury gires 
100/, damages, ſuch miſcaſting does not hurt. R. cant. by all in 
C. B. and exch. 2 Cro. 247. R. acc. Hob. 88. R. Hob. 89. R. 2 
Cro. 569. 

So, in afſumpſit, where there are ſeveral courts for ſeveral 
ſums gue attingunt ad 521. which is more than the total of the 
ſums, this miicaſting does not prejudice, if the jury give lef, 
in damages than the total. R. Lat. 175. R. Po. 209. B. 
2 Lev. 58. 8 

So, in covenant, aſumpſit, Ec. if the plaintiff demands more or 
leſs than is due, it does not prejudice, Semb. 2 Lev. 57. Vide pr), 
(2 V. 2.) ; 

So, in debt for 1001. if the plaintiff declares on particular ſum; 
due which exceed 1004. and the defendant does not demur, but 
there is a verdict for the plaintiff; if he releaſes all above 10c/, he 
ſhall have judgment for 1001. R. 5 Mod. 214. 

So, if the declaration be, ad damnum 401, where the writ wa 
only 20/. if the verdict finds leſs damages than the writ, it is good, 
R. 2 Cro. 629. 

So, if it finds greater damages, and the plaintiff remittir damm; 
for he ſhall not have more damages than are in the writ. R. 2 Cy. 


128. 


(C. 85.) When a Declaration ſhall be aided, 


Sometimes a defect in a count or declaration ſhall be aided by 
the defendant's bar: as, if the plaintiff, in a/umpſit to perform 
an award, does not thew ſpecial performance on his part, 
and the defendant does not demur, but pleads, 1 ſich award, 
he waives the other matter, and cannot afterwards take adval- 
tage of this defect in the declaration. R. G. Car. 385. K. 
Lut. 25 3. | 

So, if in an action for an eſcape by an adminiſtrator dr: uin 
ætate of an executor, it is not averred that the executor is within 
the age of ſeventeen years, if the defendant pleads a removal by 
habeas corpus, which is the ſame eſcape, he ſhall not take exception 
to the want of averment; for he admits that the plaintifl has autho- 
rity to ſue. R. Lut. 632. 

So, in debt ſorrent, if the plaintiff does not ſhew any place, where 
the leaſe was made, if the defendant, by his plea, acmits tic ae, 
the declaration is aided. R. ob, 82, R. 2 Cie. 08%. &. 2 Ru 
66. 2 Cyo. 125 


: ? I 
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50, in covenant, if the defendant pleads non ef fa7tm, this aids 
breach badly aſſigned; for the defendant admits the breach, if it 
was his deed. R. 2 Cr0. 370. : 

So, in an action for rent, without ſaying how much is due, 
or on what contract, if the defendant pleads payment, he cannot 
.ferwards except to the uncertainty of the declaration. R. 2 
Cr. 668. 

80, in debt on a bond, if the defendant demands yer, and pleads 
payment. R. Cro. Car. 209. ; 

$9, in an action for words for ſaying, you are forefeworn, without 
ſaying in what court, if the defendant juſtifies, for that he took « 
ſalſe oath at the ſeſſions. R. Cro. Car. 288. 

So, in debt for an eſcape on a commitment in execution, with- 
out ſaying provt patet per record”, if the defendant pleads a licence 
from the plaintiff; for he admits the commitment. R. 3 Lev. 


% in treſpaſs, quare fulles cepit, without an Anglice, if the de- 
ſendant juſtifies, he aids the uncertainty. R. Lut. 2492. 

Un treſpaſs quare 100 catarattas, wecat, Wears, aut ſen ur. prof- 
travit, if defendant juſtifies in the words of the declaration; 
the plea taking notice that wear and fgnce are the ſame thing, 
makes the deelaration good. Luke v. Helmer, T. 12 G. Fort. 
1 aſſumpſit, to pay when he receives money, without alledging 
the time when, or from whom, it will be aided by the plea of now 
aſumpſet. R. I Med. — 

In an action for diſturbing him in his way, without ſhewing the 
vill or county, where the cloſe to which, c. lies, if the detend- 
ant pleads nt guilty, it is good; for then the obſtruction only 1s 
material. R. Ney g. 

In debt for rent, where the plaintiſf does not ſhew where 
the leaſe was made, if the defcndant pleads nil debet. R. 2 
Or. 125. 

dor if the count wants time, place, or other circumſtances, it may 
be aided by the bar. R. 8 Co. 120. l. Vide ſupra. 

As, if the count wants the time or place of the adjudication, 
won which it is founded, when it is confeſſed by the bar. R. 
Lit, 487. 

[f a bond be alledged in a count, and it is not ſaid where it was 
made, and the defendant pleads per dureſs apud B. for he admits 
the bond was made. Dy. 15. 4. 

[In quare impedit, if declaration does not aver next turn to be 
paintiff's, yet it is helped by defendants pleading over. Bijhop of 
Londen v. Mercer's company, I. 5 C. 2. Str. 925.] 

*And it is a general rule that, when the defendant has pleaded 
"er, he cannot afterwards object to want of form in the declara- 
un, 3 Wil. 207.%* 

ut, if the count be defeQtive in ſubſtance, the bar cannot make 
it good. D. 8 G. 120. 6. 

As, in an action for words, by ther, &c. without ſaying the 
unticfvyvas prefent, or that the ſpcaking was to him; tho' the de- 

fendant 


8 Kren 


* 2 


* * -- A 3 
r ” Ow rw_ww wr ow ow 


= "Fe: = 
Lc 4 oi k 


; —- 
* 


vv 


ü ˙ ——ͤ . moet a 


o — — —— 2ũ: ᷣ — . CE 
m * Pry - 


L 

« 
fo 
% 
*q 
* 
* 


(C. 86) 
2. the writ, 


(C. 27.) 
By veragict. 
Vide poſt, 
E. 38.) 


verdict. R. 2 Rel. 66. where the iſſue was upon a collateral point, 


proved, otherwiſe the plaintiff could not recover, this ſhall be 
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fendant juſtifies, and- thereby acknowledges the words, this does 


not aid the declaration. R. Cv. El. 416. 
So, if an avowry, which is in the nature of a count, ſhews » 


grant of a rent for life out of an eſtate for years; tho' the Plaintif 


in his bar thews that the grant was alſo out of a frechold, it does na 
aid the avowry, R. 7 Co. 25. a. | 

So, if the defendant pleads, as to all, except a particular part 
net guilty, and as to that part juſtifies, matter confeſſed hy tho ef. 
tification does not aid a defect in the other plea; for they are 1 
diſtinct pleas. R. 2 Cre. 87, hs 


So, 2 defect in a declaration may be aided by the plains”. 
writ; for in (. B. the writ is part of the count; and therefore ir 
treſpaſs, vi et ar mis, be omitted in the count, but mentioned in the 
recital of the writ, it is ſufficient, R. Lal. 150. Vide ante, (e. 
12.) 

{ In battery, there was quod cum in the declaration. Per nu 
—{diffent. Ferteſcue) this is aided by the writ; which is, 9! 
did the treſpaſs. Rogers v. Gibbs, P. 3 G. 2. L. 276.) #714 


was plaintiff's dung and foil; though there is no orig 
verdict.) Franklyn v. Reeve, I. 9 G. 2. Sir. 113. 
Hardwiche C. J. for the writ contains no averment, but is Herr. 
gatory. Ii er Lee C. J. At has not been determined in B. 2. thi 
in treſpaſs of declaration guad cum is aided by the writ, Goodrig!: 
ve Hodgſen, II. 12 G. 2. Andr. 282.] 

Auare cum in treſpaſs helped by the recital of the original after 
verdict. Barnes 249. ] : 


Zo, if the declaration omits that, which was neceſſary to be 


aided by a verdict for the plaintiff: as in aſiumpit, reciting that 
the defendant had fold to him all the furzes growing upon fuch 
land to be taken before ſuch a day, the defendant, in con- 
ſideration, &c. promiſcd that the plaintiff ſhould not be dif 
turbed in carrying them away: he does not ſay, that he was di- 
turbed before ſuch day, yet this is aided by the verdict, R. Us. 
Car. 497. 

So, in debt for rent by the grantee of a reverſion, if attorn- 
ment be not alledged, yet it is aided aſter verdict ; for if it was 
not proved, plaintiF would have been nonſuit. R. Ray. 487. 


2 Jen. 232. 3 
So, the want of a place, where a leaſe was made, is aided by 


by which the leaſe is admitted. Vide ante, (C. 85.) 
So, in an action upon the caſe againſt a ſheriff, if the 

plaintiff alledges, that the ſheriff potuit arreſtare A. againſt 

whom a writ was delivered to him, tho' he does not ſay, ” 


PL EAD EX. 
te was in his preſence, Oc. it ſhall be aided by verdet. R. 


2 Jo. 40 | 

In caſe againſt officer for removing goods taken in execution 
belore the landlord is paid a year's rent, want of alledging notice 
of rent due ſhall be aided by the verdict. Palgrave v. Windham, 
. 6 6. Str. 212. ; 

80 an allegation of a right to elect for 200 years and more is 
ſußßcient after verdict, tho' it is not ſaid, from time whereof, e. 

2 JM. 145» 

* 1 anti declares on an ofſump/it, againſt an executor, to 

505, when he receives money, and avers that he received 
money, without ſaying that he received 505. it will be good after 
a verdict for the plaintiff, R. 1 Med, 1689. 

In an action upon the caſe for not bringing goods fold to the 
common beam, it ſhall be aided after verdict, tho' he does not 
ſay that the goods were fold by weight, K. per 3 J. 3 Mad. 162. 
Carth. 7. 

In aſſumpſit, in conſideration that he aſſigned goods taken in 
execution, to the defendant, to pay the plaintiff, de et ex bonis 
relief, all his intereſt and colts, tho' he does not aver, that the 
geſendant has raiſed the money de et ex bonis, it ſhall be aided 
after a verdict for the plaintiff. R. $ho. 308. 

In reſcus of goods, without ſaying what goods, it ſhall be aided 
hy a verdict, which finds two horſes. Ov. 123. 

In oung/it by an indorſer againſt the drawer, if the declara- 
tion alledges, that B. paid the money on the part of the plaintiff, 
without ſaying to whom, after a verdict for the plaintiff, it ſhall 
be intended that the payment was to an indorſee, and not to 2 
ranger. R. Carth. 130. | 

8, if an ejectment be for land in A. but by deed it appears 
that the land lies in A. B. if the verdict finds a demiſe of tenementa 
fredi?, this aids the declaration. R. Ze. 101. 

In waſte upon a leaſe by huſband and wife, not ſaying by deed, 
if it is neceſſary to be by deed, it ſhall be aided, if the verdict 

finds a leaſe by them by deed. Sav. 111, 

So, in debt for rent for three years on a demiſe for a year cr 
fe de anno in annum, without ſaying that he continued in poſleſ- 
bon for three years, for, after a verdiQ, it muſt be intended. 
R. 1 Sid. 423. 

do, in aſſumpſit by an executor, if the plaintiff does not aver, 
r payment to the teſtator, Qc. it ſhall be aided, XR. 1 Vent. 119, 
R, Hard. 221. | 

Or, ou an aſſumpſit by A. and B. where the action is brought 
waiſt A. the ſurvivor, if the plaintiff does not aver, that B. did 
not pay. Per Hale, Hard. 221. | 

90, in rover againſt huſband and wife, alledging a converſion 
al uſum ipſrum, if the verdict finds the wife not guilty, this aids 

| the declaration. R. Mur. pl. 13 
90, in an action for words by both. R. 1 Rel. 78 1. J. go. 
So, in 2 umpfit to pay the coſts in ſuch a ſuit, if the plaintiff 
does not ſhew how much colts, it is aided after verdict, R. Cre, 


El. 276, 
So, 
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So, in covenant by an executor for rent in the die. if 
does not ſhew whether due before or ſince the death of te _ 
tor, it ſhall be aided after verdict; for being in che detinet, i 
mall be intended before his death. R. 1 Sid. 376. 

In afumpſit to pay, if the plaintiff drains land / quod, it be 
dry aliqu temp;r5 between tuch feaſts, if the plaintiff all 
that it was dry al:quo trinpore, whereas it thould be 7579 te 
it thall be aided after verdict for the plaintifl. Semb, 2 * 
246. J. 30. 

So, in aſſault and battery by the huiband and wiſe for a bat ry 
of both, it will be aided, if the verdict finds the deſendin; guilty 
only of a battery of the wife. KR. 4 Mad. 66, 2 Lev 
Vide Action, (G.) ] 

So, in treſpaſs by them for a battery of the wiſe and ta; tiag the 
goods of the huſband, if the defendant be found not guilty as ty 
the goods. Dub. 1 Lev. 3. Per 2 J. but 2 J. cont. "Pai 330. 

In afſumpfit for money received by the defendant for the pai Fu 
tiff 79 the uſe of the defendant, after verdict it will bc good; for u 
words, t5 the uſe of the de efendant, being repugnant, and infen(i ble, 
{hall be rejected. K. 1 Sal. 24. | 

So falſe Latin will be aided by verdict, 2 Mad. Ca. 480, 

So, if the declaration ſhews a title imperfectiy, it may be aided 
by verdict : as, if the plaintiff ſays that he is zevens a gui tone 
tenementa, Sc. parcell " maneru per cop rotulor, w ithout favin; 
vluntatem domini ; it ſhall be intended after verdict that he wa: 


copyholder. R. 1 Sal. 365. 
[If the crown in quare impedit does not alledge preſentation, 


ed. es 


q 
it is cured by verdict. Rex v. Biſhop of Lands, I, 8 C. 2, | 
Str. 1006, ] : 

[So in an action of debt in a manor-court of an amerciament, : 
if the declaration does not ſhew, that defendant was refiant at te ( 
time of the amerciament ſet, it is aided by verdict. Mido. 
Norris, P. 8 G. 2. B. R. H. 116. tem 

Uf defendant makes defence on a writ of inquiry, he cannot ( 
afterwards take advantage of miſtake in the declaration. T alc, 
ve Hunt, P. 8 G. 3. 2 Will. 380.] parl, 

[Although declaration begins whereas, and nothing is avericd, Ric! 
and would be bad on ſpecial demurrer, yet the conclution, & 
reaſon wwheresf, is an averment, and after verdict the defect 1 wb 
aided, Barnes 45 2. an 

In action on 9 Arn. c. 14. if the pariſh where the offence 1 1 
committed is not ſpeciſied, it is cured by verdict that defend - * 
owes to the poor of the pariſh of 4. Frederick v. Lithip, li. 0 
7 G. 3. 4 B. M. 2018. 0 

But if the verdict falſi ſies the declaration, the plaintiff ſhalt nat the ſ. 
have judgment: as, in conſpiracy if he finds all, but cnc, . (1 
guilty. 1 Sand. 230. 

So, if the declaration does not contain a cauſe of action, i 
ſhall not be aided: as, in mt, if the promiſe alledged os 
not appear to be made upon good confideration, it hall not be In 


aided by verdict. R. 1 Sal. 364. 1 Court; 


PLEADER. 


In aſſumpſits a conſideration ſhall not be preſumed after a ver- 
nu, if it appears on the face of the declaration to be illegal. 
dee bury v. Smith, H. 33 G. 2. 2 B. M. 924.) 
nen a defect in a declaration ſhall be amended. Vide Amend- 
wont, {Ls 1, 2.) 


How it ſhall be amended. Vide ante. (C. 6.) 


(D) Imparlance. 
(D. 1.) What it is. 


Mperlance is, when the court gives leave to a party to anſwer 
z: another time, without the ailent of the other party. 

ln parlance is general or ſpecial. | 

Special imparlance is, where the party imparls, /alvis fibi am- 
md advantag”'. 

an imparlance ſo ſpecial as to fave all exceptions to the ju- 
(lion of the court cannot be entered without the leave of the 
court, 2 Bl. Rep. 1094.“ 

General, is where the party 1mparls generally without ex- 
ception. 

And in C. B. it ſhall be at the return day. 

In B. R. at a day certain, viz. the day of appearance after the 
return. 5 
The defendant may pray an :mparſance to plead to the de- 
Caration, 

So the plaintif? to reply. 

So to rcjomn, fur-rcjoin, Sc. 

Imparlance may be to another time in the ſame term. 

Or to the next term. 

But it cannot be omitting a term; as, from Hilary to Trinity, 
term, R. 2 Kol. 442. 

(In B. R. on a declaration of Hilary, there may be an imparl- 
ance to Trinity term; for it is the courſe of that court, to give im- 
parlance on declaration till the day of pleading. Fletcher v. 
Richardſon, M. 10 G. 2. B. R. H. 322.] 

In perſonal actions, if the defendant does not appear at the 
ay given by the imparlance, there ſhall be final judgment againſt 
um; for no proceſs lies to bring him into court. Md. Ca, 5. 

Tho“ the imparlance be prayed upon a plea in abatement, 
bid, 

ty it be prayed by the plaintiff, 1d. 

Tho" the impariance be to another term, or to another day in 
the ſame term. Mod. Ca. 8. 

Time to plead is the ſame as an imparlance. Barnes 345. 


(D. 2.) When it (all be given, 


In all real actions the defendant ſhall have an imparlance of 
uu, C. Att. 294. 
8o 
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So in all actions in B. R. where the defendant is taken « 
latitat; for the cauſe of action does not appear by the writ, 7;;, 
C. Att. 38. 

So, if he appears on a ſpecial original, or ſummons, as a men. 
ber of parliament. 2 Mod. Ca. 228. 

So, in C. B. if the defendant be taken on a clauſum fregit, and 
the plaintiff declares, thereon ſpecially, the defendant may lead 
in the ſame term, or have an imparlance. (Vide C. At, 29,,) 

So in ejectment and perſonal actions in C. B. or by original i 
B. R. in London or Middleſex, if the defendant appears Cab 
Aſceu, or the laſt return of any other term, he thall have an im- 
parlance of courſe. (Vide C. Att. 295. 347.) 

So where the action hes in any other county, if the defendant 
appears Cras* Mart” or Mens Paſche, or afterwards, or aſter the 
firſt return in any other term. (Vide C. Att. 295. 347. 

(It ſhall be granted, though writ returnable on firſt return, if 
declaration was not delivered with notice to plead. Buy nes 225. 

So, if the defendant appears the firſt term, but docs not gire 
a rule to declare, he ſhall be compelled the ſecond term to accept 
of a declaration with an imparlance. C. Att. 294. 346. 

So ſince the /. 4 & 5 V. & M. 21. on a declaration del. 
vered to the defendant in cuitody before Mens” Pas, or Cru 
Animar” in actions not brought in Landen, Middleſex, or within 


forty miles diſtance, if the defend ant enters his appearance with pl 

in ten days after Zaffer or Mich. term, he ſhall have an imparl- 

ance till the next term. ¶ Vide Rules and Orders B. R. 55. z. ſz 

Nil 1 14.) c 
So, where tlie action is in any county, if the declaration be pl 


delivered upon or after Mens Pa or Cras Animar, oi at any 
time in Hilary or Trinity term, and the defendant Giters his ap- 
pearance two days before the eſſoin-day of the next term. (/ 
Rules and Orders B. R. 58. 85. Milis 115.) 

So, if the plaintiff declares, and does not demand a plc with- 
in three terms, the defendant ſhall have an imparlange of court. 
2 Rol. 46. 

[If notice of declaration is ſerved on Snday, imparlance thall 


be granted. Barnes 309. ] ab; 
[If defendant is lunatick, there be imparlance. Barnes 22;.] [ 
[In action for words, defendant ſhall have imparlance, on Ne 
affidavit of plaintiff's being under proſecution for the offence. vine 
Jl 


Barnes 224. 
[On an amendment, defendant ſhall have an imparlance or 


coſts, at his election. Lechill v. Reynell, T. 6 G. Str. 950. 
[If plaintiff has a rule to file bill to warrant proceedings, he 
may enter imparlance on roll; but if not entered in time, le pats 


colts, Barnes 227.] 


(D. 3.) When not. 


But, if the appearance in actions by original in Lenaen or Bis 
dleſex"be before the laſt return of the term, or in any other cou 


before Cra: fart. or Men Pas, or upon the firſt return of 3 
ay 
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er Hilary term, the defendant ſhall not have an imparlance 
+hout conſent or ſpecial rule, but upon à rule given he ought 
to plead the ſame term, or within Fourteen days after the term. 
(Tide C. Att. 294- 295+) 

go, in B. E. if a declaration in Lond:n or Middleſex be deli- 
ered before den? Pas or (rat Animar', the defendant ſhall 
ead the ſame term without imparlance. y Rule in B. R. 5 An. 
ide Rules and Orders B. R. 72, 73. 

Ic a declaration be againſt an attorney, cr officer of the court, 
le thall plezd without an imparlance, it there are four days with- 
in the term aſter the bill is fled. Sal. 517. 

[On proceſs returnable the firſt, ſecond or third return of any 
derm, if declaration is delivered within four days before the end 
of the term, defendant ſhall plead without imparlance. General 
Rule, C. B. T. 8 G. 3. 2 Will. 381. 

So, he ſhall plead in the fame manner, when the appearance upon 
proceſs is voluntary, as if he was arreſted upon proceſs. Sal. 518. 

do, if he in reverſion be received on the default of tenant for life, 
he ſhall not have an imparlance ; for the plaintiff is delayed by the 
receit, Mo. 34. 

So, in an action by or againſt an attorney of the court, the de- 
ſendant ſhall not have an imparlance. Pr. R. 180. 

Nor where the defendant comes in upon an outlawry, and the 
plaintiff declares againſt him. Pr. Reg. 180. | 

So, for cauſe, the court may force the defendant to plead the 
ſame term without an imparlance: as, in an action ayainſt an ex- 
ecuror, who would confeſs the actions of others to defeat the 
painuT, R. 1 Bid. 122. 

So, in aſſire, no imparlance ſhall be given without ſpecial 
eauie, 1 Sal. 83. 

The defendant thall not be allowed an imparlance, or a motion 
t6 amend his plea, or change the venue, before his appearance is 
eitred with the proper filazer. By Rule Paſ. 24 Car. 2. 

*Atter appearance by attorney and ſpecial imparlance, a plea to 
tie juriſdiction of the court cannot be pleaded. 2 BY, Rep. 1094.* 

gut after a /peczal imparlance, miſnomer may be pleaded in 

abatement. 1 /. Rep. 51.* 

If habeas corpus removes 2 cauſe from ſheriff's court to B. R. 
Vu. 6. and declaration is delivered Av. 12. and rule to plead 
en, the court will not grant imparlance. d v. Neumann, 
A. 20 GC. 2. 1 Will. 154.] 

[Not in real actions. Barnes 2.] 

[Not after a peremptory rule to plead. Parner 225. 

(Nor if notice to plead has been ſerved tho' not indorſed on 
we declaration, Barnes 226, 227.] | 

plea may be afrer imparlance or not. Jide Abaterient, 
. 195 20.) 


(E) Plea. 


Ae ſhall be in abatement, or in bar. 
As to pleas in abatement. Vide Abatement per tif. 
As to pleas to a bill in equity, Vide Chancery, (I. 1.) 
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(E. 1.) Muſt anſwer the wliole Declaration. 


A plea in bar muſt be conformable to the count, Cy, 7, 
303. 4. 

And therefore, if the plea does not anſwer to every part of the 
declaration, it 1s a diſcontinuance for the whole : as, in treſpaſs 
for cutting down 3oo trees, if the defendant pleads, quad all but 
the entry and cutting down 20 trees, mot guilty, and quad the 
entry juſtiſies, but ſays nothing to the cutting down of the 2+ 
trees, this is a diſcontinuance for the whole. R. 4 G. 62. 4. 

So, in trover for 300 ſheep, if the defendant juſtifies 9 
296, but ſays nothing as to the remaining four, it is a diſconti. 
nuance for the whole. R. Cro. El. 434. Vide 2 Mod. 259. 

So, in treſpaſs with horſes and ſheep, if he juſtifies only wi 
horſes. R. Mar. pl. 47. R. 2 Cro. 27. 

So, in covenant to provide 200 men and pay ſo much for exe 
one, if the plaintiff aſſigns a breach in both points, and the de- 
fendant pleads only as to the providing of men, and fays nothing 
to the non-payment. R. 1 Lev. 16. 

So, in debt on a bond to perform an award, if the defendant 
pleads performance only of part, it is bad. X. 3 Lev. 24. Fil: 
in Arbitrament, (I. 4.) | 

In account as bailiff of his houſe and goods, if he plcads only 
as to the goods. R. 2 Leo. 195. 

In treſpaſs for breaking his cloſe and deſtroying his hop-polcs, 
if the defendant pleads his freehcld, and he took the hops, dmg 

feaſant, it is bad; for this does not anſwer to the deſtruction af 
the poles. R. 2 Mod. Ca. 330. 

So, in treſpaſs ſor a battery and wounding, if the detencar! 
juſtifies the putting of him into the ſtocks, and ſays nothin: 
more, it is bad; for that matter does not go to the wounding. &. 
Cro. El. 268. 

So, in treſpaſs for an aſſault and battery, if the defendant, #5 
to the vi et armis, plcads not guilty, and guoad refeds' tranſgreſſions 
juſtifies by the taking his hat off his head in a church, it is ba 
for this does not go to the battery. Semb. but Cur, cont. 1 Sand, 
14. K. 2 Vent. 193. 

So, in treſpaſs for an aſſault and impriſonment, if to all, Prat 
the aſſault and impriſonment, the defendant pleads rt guilty, and 
gucad the impriſonment juſtifies, without ſaying any thing to the 
aſſault, it will be bad, tho' there cannot be an impruonment 
without an aſſault. R. 1 Rc. 176, 7. 

In treſpaſs for entering a cloſe and taking timber, if the de- 
fendant makes a title to the cloſe without anſwering to the ti 
ber. X. 1 Rol. 406. I 

In treſpaſs for driving away his cow, if the defendant juki- 
fies the taking of plaintiff's heifer; for they are different. ie 
Lut. 1355. 

So, in treſpaſs with a continuand» a 1 die. M. ad. 25 Jil. if the 
defendant juſtifies except @ 1 die M. ad. 20 Jul. R. 2 C. ri 
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go the defendant ought to alledge the matter of his plea in the 
{ne place that the declaration mentions if the juſtification is not 
local, Vide Action, (N. 12.) 

If the plea begins. And zhe ſaid A. B. who is ſued by the 
name of C. D. it is bad, for A. B. is not named in the declara- 
tion: it ſhould alſo ſay by whom he is ſued. Faction v. Ferd, 


- * 
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p. 31 G. 3. 3 Will. 413.) ( 
But if he anſwers in ſenſe, tho' not in words, it is ſufficient : 
23, if a bond be to perform all covenants, agreements, articles, ; 
Ge. and the defendant pleads that he has performed all covenants ' 
and agreements, it is good; tho' he omits (articles) ; for (agree- ; 
ments) is tantamount, R. Cro. El. 255. . 
So, in treſpaſs for an impriſonment till he paid ſo much, if the | . 
defendant juſtifies the impriſonment, it is ſuthcient, without . 
anſwering to the taking ſo much, which is only aggravation. R. 
1 $al. 498. Rey. 469. 
280, in treſpaſs for breaking and entering the plaintiff's houſe, 1 
and expelling him therefrom, the breaking and entering are the * 
git of the action, and the exp, is merely aggravation; and 2 


* 


therefore a juſtincation as to the breaking and entering will cover 
the whole declaration. 3 Term Rep. 292.“ 

Or, for an aſſault, battery and menacing, if he juſtifies the 
afzult without anſwering to the menaces, which is aggravation, 
A. Mb. 705. 

80, in treſpaſs ſor an aſſault, battery and impriſonment, if 
ke juſtihes the treſpaſs and impriſonment, it is ſufficient. &. 
Lu. 31. 

Or pleads guozd the reſidue of the treſpaſs and impriſonment z 
for treſpaſs goes to the whole. R. 3 Lev. 404. 

50 in treſpaſs guare clauſum fregit et januas rupil et clanſum in- 
travit, if he pleads to all but the breaking not guilty, and then 
julties his entry by proceſs, &c. it is ſufficient, for the entry is 
a breaking in law. Semb. Lut. 1433. X. Lat. 188. 

do, in treſpaſs quare clauſum fregit and ſo many cart loads of 
tmber cet, if he makes title to the cloſe, and ſhews the timber 
to be trees growing, it is ſufficient. R. 1 Rl. 406. 
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But by the ff. 32 H. 8. 30. after verdict a diſcontinuance ſhall Y 
be amended. R. 2 Rol. 161. R. 4 Md. 246. And to it was 1 
by conſent, 4 Co. 62. a. Vide Amendment, (I.) : 

Yet it ſhall not be amended, or aided, on a general demurrer. Fe 
temb, Til. 65. 1 Sand. 338, 9. 1 

lf the plea begins by anſwering only to part, the plaintiff ought i | 
bo take judgment by nil dicit, to avoid a diſcontinuance, 1 Sat. 4 
179, 180. ; 
f it begins as an anſwer to the whole, but anſwers only to part, 
i will be bad on demurrer. | 


(E. 2.) And mult not be double. i 


99, if a plea contains duplicity, and alledges ſeveral diſtinct Fide ence, 'J 
aattecs (which require ſeveral anſwers) to the ſame thing, it is 17 7 

4. G. Lit. 303. 4. 204. 4. Heb. 295. 3 

Vor. V. ; Cc As, 
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As, if an avowant alledge s ſeiſin of ſervices in his grandfatl; er, 
and alſo in himſelf, it is double; for either is traverſable, aud 
one had been ſuſſicient. PJ. Com. 140. a. 


50, if a man alledges two continual claims, one by lis anceſtor. 


and the other by dire If. Did. 


Or two deſcents in fee. Pid. 

So, if a man pleads a patent, as a grant and alſo as a confy. 
mation, it is double. X. an deniurrer. 1 Sid. 170. 

So, in debt for rent, if the defendant pleads that it was a nz. 
vizable river, and that the eng had no right to demiſe the 
toll of it, it 1s nay R. by 3 F. Vent. cont. for one is a conſe. 
quent or the other. 2 Vent. 68. 

Nil devet to p- nt and wt habet in tenemetis to other part; for 
nil debet admits the demiſe. R. 4 Mad. 254. R. 1 Sai. 218, 

So, if the defendant pleads matter in law, and alſo matte: | 
Fact: as, if he ſays that S. lies within the cingue ports, * 
breve dimini regis nm curiit and does not lie 5, com. Cnt, R, 
„ 

If he pleads ſeveral outlawries in diſability of the plaintif; fa 
one is ſuſſicient. &. Carty. q. 

So, if he pleads nt guilly to part, and juſtifies for the fame 
part. R. 1 Rv. 49. 

So, if he pleads ſeveral matters together, tho' onc be in ber 
and the other in abatement. D. 1 Sid. 156. 

And a double plea is bad, tho' one matter or the other be not 
well pleaded: as, in treſpaſs, if the defendant pleads nit 
mans iin paſuit and a releaſc, it is double, tho? the releate i; not 
well pleaded. R. 1 Sid. 176. 

Tho' but one of the ſeveral matters pleaded be material. Pa 
Dad. * 4. 186. 


But it is not double, where one matter alledged is a conle- 


* Quence of the other: as, if the defendant pleads Flene adminifre 


«it and fo nothing in his hands. PI. Cm. 140. 6. 

Or, 18 pleaded * as inducement to the other. Per Ha 
H. 10 V. 3. Paph. 186. 

As, in deliuue by a woman, if the defendant pleads, that ſie 
tabk hutband who roleated 3 for he cannot read the relcaſe ol 
the hufband without thewing that the plaintili married him. A. 

In debt on a bond to deliver hops winch the plaintiif was 0 
chuſe, if the defendant pleads that he was ready, but the pl un- 
tiff F qi | not chuſe, it is not double. Serb, Mor. Mr. 113. 

And tho' a plea contain many parts, yet if it ſorm one con- 
nected propoſition, it is not double. 2 V/. ep. 1022. 1028.“ 

So, it is not double, if one anſwer is ſufficient for 
matters: as, if the deſendant alledges two deſcents in tail; 
the gift is the ſubſtance, and ne daun pi is an antwer to the 
whole. Pl. Cm. 140. a. 

In treſpaſs for an aflault, battery and impriſonment t * 
71. fine, if the defendant pleads net griilty * all but 


and! impriſonment, and the a"uſtifies by. preceſs for 71. it 
3 ; dou 
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dJuble, for the taking of the 71. is not within the ut guilty. R. 


F, 55 
rolls 3 75 ; 
go, it is not double where a matter is added only for the main- : 


tenance of the count or bar: as, in quare impedit, iF the ondinary 
ends, that he preſented on a lapſe, and the Tn replies, that 
e vreſented before a lapſe, and the ordinary refuſed, and after- 
wird; preſented his clerk on pretence of a lapſe ; for that matter, 

it the ordinary preſented on pretence of a Japſe, i is alledged only 
o maintain the diſturbance mentioned in the count, Hb b. 193. 

So, it is not double, if one matter cannot be well pleaded 
without the other, and he relies upon one: 2s, if two ſtatutes 
ar: pleaded for the repeal of a former law, if the one has refer- 
ence to the other. Semb. 1 R, 83, 89. 

do, if a man pleads a feoſfment with warranty, and relies only 
en the n warranty. Per Berkley, Aar. pl. 84. 

It he detendant pleads ſcveral matters, and concludes et e 
wn , fi facÞuith Kit. 223 6 224. 4. 

ii the defendant pleads 3, that the principal rendred himſelf and 
tied, and relies on the death. IK. J. 139, 

if ho pwnd ment alien artijicer, and relies upon his being born 
within the kin v ligeance. R. 1 Sid. 357. 

In detinue, if tac defendant ples that the plaintiff married 
zer bailment, and the huſbani! releaſed to him. R. A. 25. 

hut the deſendant may plead one matter to part, and another 
matter in bar to other part. Cz. Lit. 30. Be 

As, in dower, the tenant may plead? joint-tenancy to part, an ad - 
detinue of charters to the reſidue, tho* this goes to the whole. Ait. he 
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223. l. 
In ulſize, a fine as to a moiety, = Yi a rcleaſc of the father with 
varmwity as to the other moiety. Id. 

ln treſpaſs for an aſſault, battery and wounding, the defendant 9 
may lead uot grilty to the wountdiig, and juſtify the aflault and 
battery, Mar. pl. 106. 

do, in treſpaſs for breaking his houſe, Sc. the deſendant m- ay 
lead as to all the treſpaſs preter three poſts rt griizy, and as to the 
breal King the three poſts the dafendant may ju tify ; ; for tho? he 
picads nt gully to all the treſpaſs in the houſe, yet it is with an ex- 
cot on of the three poſts. R. Cro. El. 87. 

And one tenant or defendant may plead a matter, which goes in 
bar tothe whole, and the other tenant or defendant may plcad ano- 
ther matter in bar to the whole. Co. Lit. 30 2 a. 

90, if a plea is double, and the plaintiif | by his replication an- 
ſy ers only to one matter and takes iſiue upou it, w hich is found, 
tis aids the duplici ty of the Ne: Kit. 238. a. Vide when a bar is 
vid by the replication, 5%, (E. 37.) 

Aud a double plea ſhall be aided upon a general demurrer. &. 
lead, 337. R. 2 R3l. 3 306. Sem. 1 Rl. 112. vide when an un- 

rlcllary traverTe, which makes the pi. double, ſhall be aided on 
en demurrer, ps (G. 22.) | 

therefore here was a ſpecial demurzzer to it. On. Car. G1, ' 


l. 68 Mar. pl. 113 
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So, if an aſſignment of errors be double, there ought to bez 


ſpecial demurrer; for a general demurrcr is not ſuikicient, . , 7 
Lev. 76. G 

And by the %. 4 & 5 Ann. 16. the tenant or defendant i. 
any: action, or plaintiff in replevin, in any court of record m2 A 

with leave of the court, plead as many ſeveral matter; as 10 

thall think fit. But if any ſuch matter ſhall be judged infuf. 
ficient, colts ſhall be given at the diſcretion of the court, 80, ; * 
on an iſſue in any fuch matter verdict be for the plaintiff gr %. 5 
mandant, coſts ſhall be given, unleſs the judge certifics he lad! 
probable cauſe to plcad it, of 
[Leave to plead ſeveral matters muſt be given in court, not » «h 
judge's s chambers. Barnes 357. nit 
[Defendant may plead three pleas. JVerney v. Fix, T.; 5 6.2. ws 
CV 


Fort. 237+] 


[If defendant plead double it muſt be at one and the me time, 1 
Hall v. Tullie, P. 8 G. Fert. 336. ] 


Defendant may have leave to add a plea after two terms oe fot 
pleas pleaded; for there is no time limited. J/aters v. eee „ . 21 0 
& 22 G. 2.1 Will. 223.) gave 

[On motion to plead double, the court will not tate into cor. U 
deration whether it be a good plea or not. I v. TU rin, WP 
Corporation, T. 8 G. 2. B. R. H. 126.] * 

[Che court will, on circumſtances, give leave to w rit hdraw a ple, 1 
and plcad another, (as on a bond to withdraw 1:5; % fafiug , id 00 | 
plead the ſtatute of gaming on payment of coſts, taking ſhort notice — 

* 


of trial, and giving judgment of the fame term, if verdict w plain. * 
tiſff. Feffereys v. Walter, M. 21 G. 2. 1 Will. 177. Na. 84 
Sctcliffe, T. 7 G. 2. B. R. H. 56.] 
[50 on falſe impriſonment, defendant having pleaded generil 
ilue, may plead a juitification, and the general illue, on terms, 
Taylor v. Feddrel!, M. 23 G. 2. 1 Wil. 254.) 
And if in parliament, on waiving privilege, e v. Wes, 
Milter v. Webb, M. 4 C. 3. 2 N. 204.] 
The court will, on circumſtances, give leave, after general iſſi 
pleaded, to plead a ſpecial plea, which brings it on upon the me- 


rits; but not a plea that excludes the merits, as the ſtatute of li- . 
tations. Cox v. Rolt, Al. 5 G. 3. 2 . 253. 4 
[Defendant may move to plead double, after rule to p!cad is out, 0 
and before judgment. Barnes 329. ] 5 
U After rule to plead is out, defendant cannot have leave to pen * 
performance on a bond, and alſo ſuch adminiſtration not gronted * 
to plaintiff, for that cannot be pleaded without craving gr, whicl Lo 
cannot be craved after the rule to plead is out. Garrer. v. Er 15 
T. 9G. 3. 2 Will. 413. __ 
[Defendant may plead double, after order to plead iſſuable pic? 4 
Barnes 338.] my 
[If nt pleads the general iffue, plaintiff demurs and de- * 7 


fendant joins, the court may give | leave to withdraw his plea, ud 


plead double. Meard v. Philips, T. s G. 2. Str. g06.] 
Dein. 


— 
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2 rr 


*% 


Nefendarit in gu tam cannot plead double. Mergan v. Lonkup, 
7. C. 2. Str. 1044. B. R. H. 262. Law v. Crowther, P. 28 
6. 2. 2 Will. 21. | 

go action on 9 Ann. for money won at play, is not within 4 
41n. ſo two pleas cannot be pleaded. Barnes 365.] 

if defendant pleads ſeveral pleas, without ſaying by leave of the 


COIN 8". 


——— ww OR 


»yrt, it is only irregularity, but 1s good on ſpecial demurrer; 1 
nd any duplicity of plea mult be pointed out by the demurrer. 0 
pls v. Parkhurſt, T. 21 & 22 G. 2. 1 Will. 219.] wi 
(helecadant mult ſhew that all the pleas pleaded were by leave -4 
of the.court ; therefore, if in treſpaſs he pleads net guilty, and then, f L 
ahr leave, Sc.“ according to the itatute juſtifies, and concludes 5 
aith arerment, and then as to the ſecond count juſtifies again; it = 
does not appear that this ſecond juſtification was by leave of the 6 
dont, and it weill be bad on demurrer. Bartholomeno v. Irelamd, H. 1 
11 6. 2. Andr. 108.] : 

[Rule ) to plead double ſhall be diſcharged, if defendant has þ 
nt appeared. Barnes 3 31. "I 

Vu anger and ne ung. ed. allowed without affidavit. Hig- a 
Fred F. Culling tan, . Port, 336.] 4 
"Toa aſſumpſt and a recovery and execution executed ag g 
1 part of the debt, allowed. Levat v. Refhere, M. 4 G. Fort. ; 
n indeb, aſumpſit, non aſſumpfit and pleue adminilravit allow- 1 


, LS 


ch on aſhdavit. Ld. Briſtal, M. 1724. Bunb. 182,] 


Mu aſſiunbſit, and uam aſſiempſit infra ſex aunas, allowed. Harri- 4 
nv. Winchoinbe, H. 12 C. Folkes v. Smith, in C. B. M. 12 G. 1 
Brifro v. IVordward. Teephen v. Elling, M. 13 G. Str. 678. i; 
low: on ſolemn debate; becauſe hereby defendant ſecures to 5 


tinſclt a trial on the merits at all events. Da Ceſta v. Carteret, H. 4 

46.2. Str. 889.] # 
[Wn gſamqſit and diſcharge by bankruptcy, allowed, Philips v. 

Wd, M.8 G. 2. Str. looo. ] 

[lo aſumpfit, teſtator made no ſuch promiſe, cauſe of action 

ot within fix years, executor made no promiſe, and plene adinini- 


tit. Hughes v. Pigot, P. 9 G. 2. B. R. E. 243.4 


la treſpaſs for cutting down plaintiff's tree, that he cut it down f 
repairs, and that it interrupted his water- courſe, allowed. Clare Fl 
v. , P. 5 G. Str. 425] | {1 
{Vn debt on hond againſt an adminiſtrator, /olvit ad diem and . 
pin adminravit allowed, on affidavit of the plene edmuniftravi. | 
Jui v. Lord Straſtzrd, M. 1724. Bunb. 181.] i| 
To debt on bond, executor may plead payment of principal and | | 
tereſt, according to ft, 4 & 5 Ann. and-plene adminiftravit. Anon. 14 

5 
1.9 6. 2. B. R. H. 178.) = 
| u oft ficum, and diſcharge by commiſſion of bankrupt, al- | | 
9rd Atkinſon v. Atkinſon, T. 4 G. 2. Str. 871.] fl 
 [929krupt allowed to plead his bankruptcy generally and ſpecial. | vi 
F Ld, lintsn V. Morton, AM. 8 G. 2. Str. 10004) | 

Cc Z | Un ; 
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Un debt on bond, to marry plaintiff if requeſted, allo /, 
plead nene e fatum, and never requeſted. Dunn v. /acher, J. 6 
2. Str, 908. ] 

[On an information of debt on | bond to the crown, 1; f for | 
tum, and conditions performed, allowed. Attorney-General v. 6, 1 l 
H. 1721. Bunb. 96. N 

In replevin, nan capit, property in another, and Jiberum tenen. 


tum, allowed. Barnes 364. | 
[ Fn quare impedit, that he was ſeiſed in fee of advow fon, 
that he had the next turn, allowed. B:/bep of Winch: efter v. Ci, a 
P. 3 G. 2. Fort. 337-] he 
T oa ſcire facias on an old judgment, terre-tenant may plead 
payment of the money recovered, and that defendant in tl; 8 
judgment was not ſeiſed. Ellis v. Moertinun, T. 8 G. 2. U. . ” 
H. 153.) n 
[Not guilty, and liberum tenementim—in replevin, that p! ini p2 
has no property, and jaltiſication—damagze-ſcaſant, and under a0 
demite irom detendant to plaintiſt—diltreſs for damage- alant, tel 
and rent in arrear—-/vit ad diem, and mutual debt offi „ 2 
and diſcharge under debtor's a = 95 factum, and fuch & _ 
charge—71 affemp/et, and na offumpſit in ra, Ec! ne edu * 
fravit, and ſet off—n ofſicinpit, and plene adn:; L, T 
guiity, and general releaſe—not guilty, and money paid my uy 
in ſatisfaction of all treſpaſſes to ſuch a time — e wungue; exe, ut; of 
aid fiene adminiftravit—not guilty, and malliler maiins in Liu, | 
7 4 off, 1 dene e —-L¾jL oft fudtum, and ne unques execiitor net p = a 
fon affect domeſrre, and ſati. on for all rreſpaſies—net gui! 52 wy 
juſtificn tionen, oft feffrm and dureig—non 0offnt/t, (:t 1 * 
and tender—tender to firſt count, non aſſumpjit to the 4 75 
due nan off.cinpfe * by tcitator, general pleue adminiſtratit, and | 4 
ſpecial flere adminiſtru vii —in treſpaſs, aſſault and battery, fat 455 
guilty and licence may be pleaded jointly. Barnes 336. 339 * 
330% 349. 340. 343. 329. 347, 348. 272. 349. 275. 3% 5 
352. 279. 352. 355. 355» 356. 359, 360. 392, 303, 3% dini 
355, 356. | ine 
L Nun aſſium tt, and ſtatute of uſury, refuſed. Id. Barta. * x 
„H. 8 G. Port. 236.] ot Aten 
[Bankruptcy and non afficmpft reſuſed. Newman v. Coon, * 
Fort. 336.) T 
Mu afſunpft and nen afſumpſit infra ſex ann. refule, 4 
Cer. Fort. cont, V. helpdale v. 4thinſon. Fort. 337. Vide ji" 
coutra. ] 
 [Nonoſſumi/it and a general releaſe refuſed, Glier v. Heli. WE 
Fort. 3375 Barnes 328. ] kearſa 
Nen aunt, and a tender. not allowed, ” ores v. V. As, 
P. 6 G. 2. Str. 949. ] Vid. 2 Bl. Rep. 743. tendri 
n treſpats, ut gu. ity, and a juſtifi -ation for a way, not ala * no 
Fifker's caſe. Fort. 335. 2% 4 
(In treſpaſs, tender of amends, and juſtification that plain! 2 ln e 
fences were out of repair, not allowed. Antony v. I lien, 4 br cuſ 
4G. Fort. 338. J 17 9.35 


PLEADER. 


But n:t guilty and tender of amends have been allowed. 2 l. 
Rep. 1003... 8 : 

If defendant in treſpaſs pleads in juſtification two titles, one by 
leaſe for lives and one life living 12th Jy, and yet as to 12th July 
another title and ſeiſin in fee; it is repuznant and naught, Tayl:r 
v. Miaolleis, P. 2 G. 2. Fort. 380.] 

In aſſault and battery, nr g/ fuctum and a juſtification cannot 
be pleaded. Palmer v. Madl roate, M. 4 G. 2. Str. 876.) 

lo debt on bond, non ef fuctum and coverture in plaintiſſ not 
allowed, for one is in bar, the other in abatement. Halt v. Mal- 
terley, J. 8 C. 2. B. R. H. 135.1 | 

[Liberum tenementum, and juſtiſication or not guilty—not guilty, 

and accord and f(atisfattion—ron afſimpfit, and ſeveral ſet-offs 
ul delet, and nil Habuit in tenement:5—not guilty and juilification, 
in treſpaſs—17972 ofſumpfet, and non ofſimpfit infra, Cc. after money 
aid into court non aſſumpſit and alienage of the plaintiſſ.“ — 
not guilty, and a releaſe of particular treſpaf not guilty, and 
tender in trover, not guilty, and that plaintiff became bankrupt 
nm ofſump/it, and infancy—non eft fuctum, and foot pit diem, — 
en Hundſit and folvit ad diem cannot be pleaded jointly, Nor 
_ um it, and plene adminiſtravitſoluit ad diem, and riens per 
Heut not guilty, and a licence without aſſidavit. Barnes 329. 
350. 329. 333+ 333+ 339, 338. 351+ 359, 360. 363. 303. 332. 
132. 351+] 2 Bl, Rep. 905+ 993. 1326.9 

But this ſtatute does not extend to plead double matter, which 
ſhall have different trials: as, in dower, to plead ne wngues accoruple 
md a mortgage; for the firſt matter ſhall be tried by the biſhop, 
ad the other by a jury, and the judge cannot certify if there was 
aprodable cauſe, R. inter Harding and Harding C. B. M. g Ann, 

(Vide Campus Reports 148. J 

ein dower, leave to plead ne unques ſeifie, and ne ungues accore le 
knied. 2 Bl, Rep. 1157. 1207.“ 

[Noz aſſumpſit, and nam offumpſit infra ſex ann. pleaded, to the ſe- 
cond, replication, an original, rejoinder, 2 tel record, judgment for 
pant! and plaintiff exccuces writ of inquiry; afterwards the firft 
ue of nan a/ſſi:npſet tried, and plaintiif non- ſuited, and thereupon 
on motion, the writ of inquiry diſcharged; for if one iTac be for 
detendant, plaintiſf cannot recover. Ps iar v. Ld. Lay, M. 8 G. 2. 
Firt. 338. ] 


(E. 3.) Muſt not be Argumentative. 


do a plea ought to be direct and poſitive, and not by way of re- 
tearfal, or argumentative. C. Lit. 303. a. Mar. 207. 

As, in trover for an indencure, whereby A. granted a manor, 
tendring rent, it is no plea that A. did nt grant the nur; for it 
* 10 anſwer to the declaration, except by argument. R. Ne, 
54. 

h ejectment on a leaſe for 10 years, it is no plea, that 
V cuſtom there cannot be a leaſe for more than fix years. R. 
9.357. . . 
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In HHrmeden for a manor, if the tenant ſays that A. being ſeiſed 
levied a fine, &c. it is not ſufficient to reply, that tempore nit and 
at all times afterwards B. was ſeiſed, &c. for this is an anſwer 
only by argument, Sav. 85, 86. 

So, if a man pleads a grant by the king, he ought to plead direg. 
ly, that the king conceſſit, and not by a zeta?” exiftit quod conceſſ,;, 
1 Sand, 274. 

Otherwiſe in covenant, Vide pa, (2 V. 2.) 

If the defendant avows and ſays that A. was poſſeſſed, e ſe el 
fefſicnat” per indenturam teſta? exiſtit that he aſſigned, it is not good, 
R. 2 Sand. 319. 2 Lev. 12. 

So, if the defendant pleads a leaſe, &c. by a zeſtat exiflit, iti 
bad. Cro. El. 195. 2 Cro. 537. 

But an argumentative plea ſhall be aided by verdict, or on a ge- 
neral demurrer. Al. 48. 


(E. 4.) Nor vary from the Place in the Declaration without 
Necellity. 


So a plea in excuſe or juſtification ought to alledge the fact in 
the place mentioned in the declaration, if the nature of the juſtif⸗ 
cation does not otherwiſe require: and therefore in treſpaſs at 4. 
if the defendant juſtifies by an execution at B. in the ſame 
county, it is bad; forno place in the ſame county is material 
upon proceſs to the ſheriff. R. 3 Lev. 113. 

In debt at London on a bond to pay, if a {hip did not miſcartt, 
plea, that it did miſcarry at Falmouth in Cornwall, is bad; for tle 
place is not material. R. 1 Lev. 149. 

So a plea, that he made the bond in another county being within age, 


18 bad. Deal. 18. 


(E. 5.) Muſt be certain. 


Vil a So a plea onght to be certain. And therefore, if the defendant 
t inty in the pleads, that he has expended 810/, for repairs et alia cnera nec 
- 047" ſaria, it is bad for the uncertainty; for he ought to ſhew for what 
37, 18, 19, Charges he has expended them, by which the court may judge, 
20, 21, 22.) whether they were neceilary or not. R. 1 Sand. 49. 
So, in debt upon a bond to make an aſſurance of land, if the de- 
fendant pleads, that he executed a releaſe, it is bad, if he docs not 
ſhew that it concerns the ſame land. 2 C. 4. a. 
If the defendant pleads, that he paid at denar” ſummas qu the 
plaintiff meruzt, without ſaying what ſum he paid, it is bad. K. 
Har. pl. I 20, 
So, if a man be bound to give all the money in his pocket, i! he 
ſays that he gave all, it is bad; for he ought to ſhew what ſum he 
gave. Lat. 16. 
So, it he be bound to convey all his land, and he pleads, tha he 


has conveyed all. 1d, 0 
£o, 


PL EAD ER. 


So, if a man be bound to pay all charges to A. 's attorney, ex- 
ended in ſuch a ſuit, if he pleads that he paid omnes miſas et c 
tagia in that ſuit, it is bad; for he ought to ſhew that the charge 
was ſo much, which he has paid, R. Lat. 421, 422. 

If the defendant pleads, that A. has paid all debts to the 
plaintiff, he ought to ſhew what debts, c. R. 3 Les. 3. 

. 12. 

* he pleads, that he made an eſtate by the advice of B. it is bad, 
if he does not ſhew what eſtate. Hab. 295. 

If he pleads, that he levied part of the money, without ſaying 
how, it is bad. R. 3 Leo. 223. 

If he juſtifies a taking for a contempt em verbis quam 
fair, without ſhewing what the words or facts were, X. 
2 Le. 34. 

If ug" BR payment to an aſſignee of a bill of exchange, he 
ought to ſhew a cuſtom to aſſign. Semb. 3 Hed. 226, but after- 
wards it was R. cont. Sho. 128. 

If he pleads an excuſe of his performance, he ought to ſhew all 
done by him that he could do, R. Sho. 335. 

If he pleads the taking of a ſhip as a prize, he ought to ſhew a 
cauſe of forfeiture. R. Carth. 32. 

If a condition be to deliver at ſuch a day, it is not ſufficient to 
far, that he delivered ſecundum formam conditionis, without ſhew- 
ing what and at what time in certain. Semb. I Lev. 145. 

if it be to enjoy an office according to letters patent, he ought to 
ſhew the effect of the patent, and that the plaintiff enjoyed accord- 
ingly. Hb. 295. 

[f the defendant pleads a feoffment to a uſe, it is not good, 
if he does not ſhew a ſeiſin at the time of the ſeoſtment. Kit. 

do, if he pleads a leaſe and releaſe, and does not ſhew poſſeſſion 

at the. time of the releaſe. 7 H. 7. 3. 

If he pleads an entry by the command of ceſtuy que ie, and does 
not ſhew that he was ſeiſed to the uſe. Kit. 228. 6. 

If he pleads a re-entry for non-payment of rent, and does not 
alledge a certain demand. R. A. 19. R. Hob. 331. 

If he pleads a deſcent to him as heir, without ſaying how he is 
heir. 1 Lev. 190. b 

If the defendant, in treſpaſs guare clauſum fregit, pleads, that it 
was hrs freebald, he muſt ſay, at the time of the treſpaſi, otherwiſe 
it will be bad. Pol. 132. 

bo, if he pleads that the rent was more than the value, in debt 
for rent againſt him as executor without ſaying at what time it 
was fo, it is bad. Pol. 132. 

If in treſpaſs, he pleads that three juſtices did not, &c, he muſt 
lav, nec eorum aliquis. 2 Mod. 284. 

If he pleads pro e quod non monſtravit, Ec. it is bad; for the 
matter in bar mult be alledged certainly. R. Cro. El. 242. Semb. 
1 Sand, 117. Dy. 254. b. 

Or he pleads quia ob/truxit; for he ought to ſay preciſely guad 
Oruxit, Cro. El. 441. 

In 
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FVide ante, 


(C. 24.) 


PLEADER. 


In a plea to part, the part to which it is pleaded ought to be 2ſ. 
certained. Vide pot, (E. 27. F. 4.) 

In a plea, the certain place and time of every thing material and 
traverſable ought to be alledged. Vide ante, (C. 19, 20.) 

How it ſhall be alledged. Fe ante, (C. 19.) 


(Z. 6.) And ſhall be moſt ſtrong againſt the Defendant, 


And ſhall be taken moſt ſtrongly againſt the defendant. G. Iii. 
303. b. Pl. Com. 29. a. 

And therefore, in treſpaſs, if the defendant pleads a releaſe, 
without ſaying at what time it was made, it ſhall be intended to be 
made before the treſpaſs ; for this is molt ſtrong againſt the defen- 
dant. PI. Cem. 40. u. 

So, in waſte, if the leſſee pleads that it was for mines, without 
ſaying when the mines were opened, it ſhall be intended that ther 
were opened after the leaſe; for that is the moſt ſtrong againſt the 
defendant. Per Hob. 234. 

If the defendant pleads, that A. ſeiſed of a manor vnde lus in 
quo, &c. was parcel, demiſed his manor except B. &c. it thal! be 
intended, that the /ocus in qu, c. was parcel of B. if the contrary 
does not appear. R. Pl. Cm. 104. a. 

5o, if to a bond the def2ndant pleads payment, it ſhall be 
intended after the day, if he does not ſay otherwiſe, Pl. Cam. 
104. a. | 

In dum fuit infra eta”, if the tenant pleads a releaſe by the de- 
mandant, without ſaying when, it ſhall be intended within age. 
Pl. Cm. 104. a. 

If a man pleads qrd A. capt et arreflet” fuit in Lond” without ſay- 
ing by what authority, it ſhall be taken to be an arreſt by wrong. 
Dy. 120. a. | 

But it ſhall not be intended againſt the defendant, where 
ſuch intendment is not conſiſtent with another part of the plea; 
as a leaſe by a biſhop ſhall not be intended to be by one then 
alive, where the plea aiterwards ſays per A. nuper ep:/copun, K. 
10 Co. 59. be 


(E. 7.) But Certainty to a Common Intent is ſuſſicient. 


But certainty to a common intent is ſufficient, C. Lit 
303. a. 

And therefore, in aſſize, if the tenant plead that his father 
was ſeiſed and died ſeiſed, and he entred a fon and heir, it is 
good; tho it may be that the father of the demandant abated after 
his anceſtor died and before his entry: but it ſhall not be intenc* 
ed; for when he ſays, that his father died feifed and he entrecy 
the common intendment is, that he entred immediately. Fl. Ca. 


26. 28. 33. 85 


PL EAD ER. 


&, if a plea be, that the defendant ſurrendred and releaſeda 
cepyhold in full court, and the plaintiff accepted it, tho' it is not 
laid, that the ſurrender was to the plaintiff's uſe, it is ſufficient; 
for it ſuall be intended. R. Cro. Car. 6. 

Go a plea to debt on a bond for the enjoyment of land, which 
pt confectionem uſqute diem bille the plaintiff enjoyed, is good, 
to! it is not ſaid ſemper peſt; for it ſhall be intended. K. Cro. 


tl 


Car. 195. . 
80 in treſpaſs, if the defendant juſtifies as ſervant, without ſay- 


ing by his command, it is good; for it ſhall be intended. 

If the defendant ſays that the maſter of a college and his fellows 
were feiſcd in fee, it thall be intended, in right of the college. l. 
Cm. 102. Vide paſt, (2 B. 1.) 

If ſeveral writs are mentioned to ſheriffs of ſeveral counties, and 
one was an extent, and it is ſaid quod pred:?” ſheriff returned, c. 
ir Hall be intended the ſame ſheriff to whom the writ was directed. 


Hl. Com. 65. be 


5 


(Z. 8.) 8o leſs Certainty where the Matter may be aſcertained 
by Evidence. 


So, where no certainty at preſent is known, it is ſufficient to 
ſhew the certainty in evidence and alledge generally in the plead- 
ing: as, if a man afſumes to give a bond with ſutfcient ſureties 
to fave harmleſs in ſuch a ſuit ; it is futhcient to ſay, that he gave 
a bond with ſufficient ſureties, without ſaying in what penalty, 
S. for, till the ſuit is determined, it is not known how much is 
jucient, and it ſhall be ſhewn in evidence. R. 1 Lev. 297. 

But, a corrupt agreement for the forbearance of money, 7101 
ene ar the other of tao days, mult be pleaded according to the fat in 
the alternative; and if it be ſtated as an a5/e/ute forbearance till one 
of thoſe days, the evidence will not ſupport the plea, 3 Term 


Rep, 531.“ 
(E. 9.) And neceſſary Circumſtances ſhall be intended. 


And neceſſary circumſtances ſhall be intended : as, if a man 
picads a feoffment, livery need not be alledged ; for it ſhall be 
intended. OG. Lit. 303. ö. 

50 attornment of tenants ſhall be intended, if a feoſfment of 
2 manor be pleaded. Co. Lit. 310. b. | 
So, if the defendant pleads an aſſignment of dower, it ſhall be 
mended to be by metes and bounds. D. Cro. Car. 162. 

It he pleads a requeſt by an inferior judge to a ſuperior to af- 
ſume the juriſdiction of a cauſe out of the inferior ecclefiattical 
court; it hall be intended that the requeſt was under ſcal. R. 
Cv. Car. 162. 

So, if he pleads that the ſheriff made a warrant, he need not 


lay ſub ſgillo, R. Cro. El. 53. Pat. 357. 
If 
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Tf he pleads himſelf to be heir to A. he need not ſay, that 4. 
is dead. Dal. 67. 

Or, that A. had no fon, Se. Dal. 67. 

So where the plea refers to a thing, which ſhlews the certainty, 
it need not be particularly alledged: as in debt on a bond, if the 
defendant pleads a recovery and execution againſt another obligor, 
he need not ſay by what proceſs or in what county; for this ay. 
pears by the record. X. Dal. 33. 

90, where the certainty of the lands appears, there is no need 
to ſay per nomen how they are deſcribed by the deed; which will 
not make a bad plea good, tho' fometimes it makes a plca bad. 
Lut. 1006. | 


a 


— 


* r 


(E. 10.) And leſs Certainty is neceſſary for an Inducement. 


Ve — "LP 3 


Wile antes And it is not requiſite to have fo much certainty in pleading a 
C. 31.43.) matter, which is only conveyance or inducement, Co. Lit. 
Pa, E. 18.) 303. 4. 

As, in treſpaſs, if the defendant juſtifies, that he being poſ- 
ſeſſed for years the plaintiff would have ouſted kim, and he in 
defence of his poſſeſſion melliter manus impaſitit, he need net thew 
by whom, or when, or for how many years he was poſſeſled. X. 
Cre. Car. 138. Vide paſt (E. 19.) 

In annuity, if the defendant pleads that it was granted ſor 
holding his courts, and being ſeiſed of the manor of D. he re- 
queſted the plaintiff to hold a court there, who refuſed, he uccd 
not ſay of what cſtate he was ſeiſed. Co. El. 419. 

In treſpaſs, if the defendant juſtifies by a deviſe, and the 
plaintiff replies, that the deviſor died ſeiſed, and it deſcended to 
him as couſin and heir, he need not ſhew, how coufin. K. 2 
Cro. 86. 

In an action upon the caſe for a nuſance in throwing carrion 
into a cloſe per quod diver/a averia interierunt, it is ſuſſicient, 
without ſaying what or how many beaſts. R. Al. 22. 

If a man makes title to an office, he ought to preſcribe for it; 
but if he alledges the office only as inducement, it is fuflicient to 
ſay gud eft antiquum officium. R. 10 Ce. 59. b. 

In ayowry, if he alleges a partition between A. and B. wherchy 
the locus in quo, &c. inter alia fuit alle? to A. and fo juſtiſ es, 
damage feaſant, it is ſufhcient, without ſaying what lands in 
certain were allotted to 4. and what to B. R. Plo, 431. a. 


_— WW} 


(E. 11.) Or for a Negative Matter. 


So there is no need of ſo much certainty for a matter in the 
negative. D. Pl. Cm. 33. b. 

As, in an action upon the caſe for not taking ſuſhcient pledges, 
the general averment, that he has not taken ſuſſicient pledges 15 
ſufficient, being in the negative. R. Lut. 159. 
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In debt on a bond to indemnify, it is ſuſficient to ſay, not dam- 
el, without ſhewing how he has indemnified. [ide pat, E. 


- 
* 1 


—— — 
_ 


na debt on a bond that he will permit ingreſs and regreſs, Ge. 
is ſutfcient to ſay quod permiſit; for that is tantamount to za! 
he did nat diſturb. R. 1 Leo. 136. 


1 — — 
— 12 


(E. 12.) And Surpluſage does not prejudice. 


— 2 - 8 


And ſurpluſage does not prejudice: as, if the defendant in d ane, 
renlevin avows as bailiff to A. adminiſtrator of B. where A. ought (C. 23.) 
to diſtrain in his own right, the words adminiſtrator of B. ſhall. be 
rejected as ſurpluſage. D. Hab. 208. 

Except where it is repugnant or contrary to matter precedent. 

G. Lit. 303. b. 

As, if in guare impedit the defendant pleads a preſentment of 
one mere laicus who was admitted, inſtituted, and inducted, per 
qual ecclefia remanfit vacua, this is repugnant. Dy. 293. 4. 

Un action of aſſault againſt A. and B. if A. confeſſes, and B. 
pleads that he and A. is not guilty, and ifſue is joined, and B. 
found guilty, the words relating to J. may be rejected. Hill v. 

Fleming, MA. 10 G. 2. B. R. I. 341. f 
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(E. 13.) When the General Iſſue ſhall be pleaded, 


8 


47 - _ 
nr Won ne Io, - - 333 


When a man has no ſpecial matter for his juſtification or ex- 
cuſe, he ought to plead the general iiſue, to avoid prolixity in 
records, 

And in ſome caſes, by certain acts of parliament, the general 
fue may be pleaded, and the ſpecial matter given in evidence.“ 

As in treſpaſs for a tortious diſtreſs for rent, by 11 Geo. 2. c. 
19. /. 21. Vide Doug. 283. (270.)* 

80, by /i. 7 Fac. 1. c. 5. made perpetual by 21 Jac. I. c. 12. 
2 Juſtice of peace, conſtable, &c. being ſued for what he had done 
by virtue or reaſon of his office, may plead the general iſſue, and 
give the ſpecial matter in evidence. Vide Dang. 307. (294.)* 

And he may plead the general iſſue, tho' the declaration con- 
tains matter of record, as well as of fact. Vid pa, (2 H.) 

And if a man may plead the general iſſue, it is more ſafe; for 
if he pleads ſpecially, he gives the advantage of a replication or 
defence to the other party. D. Had. 103. 

And therefore after a ſpecial plea, he may waive it, and plead 
the general iſſue, 

But he cannot waive it after a motion and order for a trial at | 
bar. F. g. 267. | 

The general iſſue needs no inducement : as, 12 guilty, nil deber, 
ne d:lurba pat, c. Hob. 103. 

lt the general ifuc be pleaded, the plaintiff cannot reply, but ' 
muſt join iſſue, Serb. Co, Lit. 120. 4. 1 
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As, if the defendant pleads, 4 grilty, nil debet, &c 6 4. lie 
ponit ſe ſuper patriam, the plaintiff regularly ſhall join with him 5 
the like form, et prædict plaintiff ſmiliiur. G. Lit. 1 26. a. 

50 ſometimes on a negative plea, the plaintiff or defendant (hall 
join as on a general iſſue, and cannot reply: as, in dower, if the 
tenant pleads e ungues ſe:/ie que dauer. Co. Lit. 126. 4. 

So, if the defendant or tenant pleads a fine in bar, and t!,- 
plaintiff or demandant replies qu partes finis nihil habuerun, 4 
hae petit quad inquirata per patriam, the tenant or defendant tha}! 
ſay et predic A. fimiliter. Co. Lit. 126. a. 

So, if the tenant vouches, and the demandant countery!e;1, 
the voucher, for that the vouchee or his anceſtors had nothins hy 
which they could enfeoff, et hoc petit, Sc. the tenant ſhall ſay, et 
prædic T. fimiliter. Co, Lit. 126. a 

[On nm afſumpft, an uſurious contract may be given in en. 
dence, but in cafe of a ſpecialty, it muſt be pleaded. Led Ba. 
nard v. Saul, H. 8 G. Str. 498.] 

[On not guilty, for beating a horſe, defendant may juſtify in 
evidence. Slater v. Sevan, T. 4 G. 2. Str. 872.] / 

In caſe, on general iſſue pleaded, any thing may be given in 
evidence that deſtroys plaintiff's ation. Barber v. Diæan, H. 
17 G. 2. Will. 44. | 

[If defendant withdraws a ſpecial plea, he cannot plead ano. 
ther, but the general iſſue only. Law v. Law, II. 7 G. 2. Sir, 
960. 1 Tern: Rep. 693.] 

[Tho' defendant may ſtrike out ſpecial plea, and plead the 
general iſſue, yet he cannot do ſo without leave of the court, nor 
can he do it after a ſham plea. Led v. Needham, A. 17 G. 2. 
1 ilſ. 29. Ellis v. „H. 8 G. 3. 2 Will, zog.] 

He may do it the ſame term before replication without coſts; 
and if plaintiff has a verdict afterwards, he cannot have thole 
colts. Barnes 127.] 

Plea of judgment, Sc. may be withdrawn, and plene admini- 

ravit pleaded, Barnes 330. ] 

[Plea of tender cannot be withdrawn to plead general iſe, 
Ibid.) 8 * 

[After nm afſumpfit infra, Sc. defendant may not add un 2; 


ſumpfit. Barnes 332. 338. ] 
After demurrer by bail, joined, nul tiel recard ſhall not be 


9 pleaded, Barnes 334+] 

[Demurrer may be withdrawn, and general iſſue pleaded, if de- 

[ fendant offers it before aſſiſes. Barnes 33.) 
5 [General iſſue may be withdrawn, and ſpecial juſtification M 
. pleaded, on coſts, if plaintiff not delayed thereby, Barnet 340. tio! 
. Leave has been given to withdraw a plea of mn % jad in, | 
2 and plead infancy. 1 BI. Rep. 357.* | dee 
f [If a ſpecial plea goes to the action, and plaintifF replies to the $4 
Fi country, and has been delayed, the court will not give leave t2 [ 
. withdraw and plead the general iJue, PFreoman v. Fouts, H.y that 


G. 3. 2 Will. 391.] " 


PLEADER, 


If a miſtake happens by death of attorney, general iſſue may 
de withdrawn, and money paid into court. Barnes 344.] 


(E. 14-] Plea amounting to the General Iſſue is bad. 


And therefore a plea, which amounts to the general iſſue, is 
bad ; for the general ifſue ought to be pleaded. Cz. Lit. 303. 5. 
3 Mad. 166. : 

As, in treſpaſs by a. commoner, if the defendant pleads, that, 
being lord, he dug in the common for coals and left ſultcient 
common; for this amounts only to net guil'y, R. 1 Sid. 106. 

So, in aſſumpfit, if the defendant pleads a bond given for the 
debt and execution thereon, and traverſes that he was indebted 
oliter aut alia modo, R. Cro. El. 201, Semb. 5 Mod. 314. Vide 
pf, (2 G. 12.) 

Or pleads another promiſe, and traverſes the aſſumption uad 
et forma, R. 2 Ral. 350. 

So, in aſſize, if the tenant pleads a feoffment by the demand- 
ant; foc this amounts to the general iſſue. 

So, in treſpaſs for goods taken; property in A. who gave them 
to the defendant amounts to the general iſſue. 5 Med. 253. 

Or property in A. and impounding by the plaintiff, upon which 
the defendant by replevin took them. Semb. 5 Mad. 25 2. KX. 1 
Sal. 394+ 

So in treſpaſs quare clauſum fregit, if the defendant juſtifies by 
a demiſe to him by the plaintiff at will, for years, Oc. Sti. 355. 
5 Mod. 25 3. 

Or, if he juſtifies damage feaſant in another cloſe. Lat. 1451, 
Per 2 J. Dy. 19. a. 

[So in treſpaſs quare elauſum fregit, and broke his hop-poles 
if defendant pleads {iberum renementum, and that the poles were 
damage-feaſant and he diſtrained them, it is bad. X. oz de- 
muYrrere Sparks V. Keble, M. 11 Ge. Hort. 378.] 

(Or if plaintiff declares for obſtructing his watercourſe, by 
digging pits and making ponds, and defendant pleads that there 
were two ancient pits which were choaked up with mud, and 
therefore he made two others, which he had a right to do, Ec. it 
amounts to the general iſſue; for he had no right to make new 
pits, tho' he might have ſcoured the old. Brzvn v. Be, M. 21 
6. 2. 1 M1. 174+] 

So in audita querela on a defeazance, if the plaintiff pleads 
mother deſeazance, and traverſes the deſeazance in the declara- 
ion, for it amounts to 12272 eff fun. R. Cro. EI. 532. 

In debt on a bond, if the defendant pleads that it was his 
wed, but not delivered to the plaintiff but to another, R. x 
yd, 450, 

If on a bond to A. the plaintiſf's wife, the defendant pleads, 
chat it was delivered to A. que 60512 inupta ; for then, uan um. 
F. 1 Vent. 77. x 
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PLEADER. 


If to an action on the caſe for a vexatious petition againſt lin 
in council, he pleads that the plaintiff did ſuch an act, for wic. 
Sc. R. 3 Mod. 166. ä : 

So, in trover, if the defendant pleads that he took, as a diſtre, 
for toll, Fc. R. Hob. 187. R. Cro. El. 435. 

So in treſpaſs by 4. for goods, if the defendant juſtifies h, 
proceſs out of the hundred court upon a replevin againſt the 
goods of B. for if they are the goods of a ſtranger the defendant 
is not guilty. R. SI. 674. 

Yet matter of law may be pleaded ſpecially, tho' it may be gien 
in evidence on the general iſſue. R. 2 Vent. 295. N. into 
Hiſſey and Jaceb in B. R. Tr. 8 W. 3. 1 Sal. 344. 2 Mad. 1-6, 
Per Holt, Skin. 302. | 

50, if an adminiſtrator pleads, that goods of the inteſtate 99 
ſuch a value came to his hands, which he detains for his own 
debt, and has no aſſets ultra, it is good, tho” it amounts to Fleur 
admimſiravit, N. Hob. 127. 

In conſpiracy, the defendant may plead a legal proſecution, 
though it amounts to rot grilty. R. Cro. El. 871. 

In ofumpfit, peyment, tho" it may be given in evidence on n g. 
fumpſit. R. 1 Sal. 394. 

In debt, a releaſe, tho' it may be given in evidence on i d 
1 Sal. 39.4. 

In debt upon a leaſe for years, entry into part. 1 Vent. 2. 

So, if the plea be for greater certainty : as, in treſpaſs in J. i 
the defendant pleads that there are ſeveral A.'s, and none with 
out addition, and juſtifies in H, A. this does not amount to the 
general iſſue, Semb. Lil. 1492. 

So an entire plea is good, tho' to part of the declaration it 
amounts only to the general iſſue. R. 3 Lev. 40. 

So a plea, which confeſſes and avoids the plaintiff's title, is 
good, tho' the matter may be given in evidence, on the general 
ue : as, in trover, if the defendant pleads that HA. was poſſefſec 
and loſt the goods, that B. found them and gave them to the 
plaintiff, who loſt them, and the defendant found them, and by 


the command of A. converted them. R. Cre, L. 262, A. cal, b 
Lat. 185. for there it is ſaid, that every plea in trover, which gives h 
colour to the plaintiff, is bad, becauſe it amounts to the general m 
iſſue, except where it concerns the title of land. Vide Cs. H. a: 
555. 146. 1 Leo. 178. Vide Action upon the Caſe upon Trove, 
(G. 6.) | 
So it is bad, tho' it concerns the title, if it does not convey 3 bv 
good title. Lat. 185. ; N 
And therefore it ſeems to be in the diſcretion of the court, | he 
when a plea, amounting to the general iſſue, ſhall be allowed; 
and therefore the plaintiff ought not to demur, but pray the o! 4 
of the court. D. Hob. 127. R. 1 Les. 178. 1 
And a plea amounting to the general iſſue is only ſorm. "i 


Semb. 1 Rel. 113. Cont. 2 Rl. 350. Semb. Cre. Id. 871. K. 
Sb. 76. 133. 
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(F. 15.) When a Plea ſhall be Special. 


But, if a man has matter of juſtification or excuſe, he ought to (x, 15 


plead it ſpecially. G. L. 282. b. I.gk it be by 
As, if he juſtiſies by proceſs out of an inferior court, he ought my M — 


to ſhew in what action, &c. that it may appear chat the inferior tifcstion. 
court had juriſdiction. Per 2 F. Mar. 118. 

In debt upon a leaſe of a vicarage, if the defendant pleads a ſe- 
queſtration, he ought to ſhew before whom, for what cauſe, and 
legal proceſs. Heb. 296. Fide peſt, (E. 18.) 

If the defendant pleads a diſcharge, he ought to ſhew ſpecially, 
how he was diſcharged. Hob. 296. 

As, if he pleads a diſcharge of tithes, which is a bar to a thing 
due of common right, he ought to ſhew how. id. 

A plea in juſtification mult confeſs the treſpaſs, tort, &c. Sal. 
637, 8. 

Nbreſpaſs for taking materials; on not guilty pleaded, deſend- 
ant ſhal! not give evidence of taking the goods as a deadand, for he 
ſhould have juſtified, Dryer v. Mills, T. 3 G. Str. 61.] 

[On treſpaſs by huſband and wife, defendant on the general 
iſſue ſhall not controvert the marriage. Deckinſon v. Davis, M. 
6. Str. 480. ] 

If defendant claims an eaſement, he muſt plead it ſpecially, and 
cannot give it in evidence on the general iſſue, Hawtkins v. Mul- 
lis, T. 3 G. 3. 2 Will. 173. ] 

(To treſpaſs guare clauſum, &c. an highway muſt be pleaded 
ſpecially. Barnes 448. | 

How performance or other acts are to be averred. Vide ante, 
C. 51, Cc.) 


do ſpecial matter ought to be ſpecially anſwered. Co. Lit. (k. 16.) 
303. ö. g In anſwer 
In maintenance, the defendant juſtifies, that he being a neigh- — 
bour, recommended a counſel to him; the plaintiff replies, that 
hegave him money; the defendant cannot rejoin, that he did not 
maintain modo et farmd, but muſt anſwer the ſpecial matter, Tit. 


. 432, 2. 
ff) 4 ; 
90, if a man be enabled by a warrant, or other authority, re- WV 70 
1 gularly, he ought to ſhew it ſpecially. Co. Lit. 283. a. 2 NN 


As, in treſpaſs, if the defendant juſtifies as bailiff to the ſhe- rity. 
nl ni, it is not ſuthcient to ſay, that he did it by the mandate of the 

x 1 but he ought to thew his warrant. K. 3 Md. 138. 
4d. 378. 

do, in treſpaſs, it is not ſufficient to ſay, that the defendant took, 
Fe. tanquam ballivus manerii per mandat” demiui; but he ought to 
bew a precept directed to him. N. 4 Md. 378. 
And he ought to ſhew the ſubſtance and effect of his autho- 
I have been ſpecially purſued. Cz. Lit. 303, l. 

ot. V. Dd * A de- 
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*A defendant in an action for falfe impriſonment, pleading: 
juſtification under meſre procgſc ſued out by him in a cauſe in which 
he was plaintiff, may ſtate that the writ iſſued on an athdavit ty 
hold to bail, without ſetting forth the cauſe of action, 3 Tun 
Rep. 183.“ 

* And if the wnit be plcaded as ſued out on a day between the 
eſſoign day and the firſt day of the term, and there be a ſpecial 
demurrer for that cauſe, the objection will not prevail, tho? the 
court do not in fact fit, till the guarto die poſt, Id. ibid.“ 


E. 12.) When matter of record is the foundation and ſubſtance of th 
Whenz plea, it ought to be certainly and truly alledged. G. Lit, 302, a. 
cond, — And a record muſt not be alledged inter alia, for it is intire, 
cially al- and depends upon an original and a judgment, and cannct be 
ledgede divided. D. Hob. 226. Pl. Com. 65. a. 

And therefore, in an inferior court, which is not . of record, 
the whole procecding there ought to be pleaded at large, and it 
is not ſuſhcient to ſay, ralilen precefſum uit. Re 2 Vent. 1c, 
Vide infra. | 

So the proceedings in an inferior court, tho” it be of record, 
Semb. 2 Vent. loo. 

So a plaint alledged, upon which :aliter proceſſiem fuit that there 
was judgment, without thewing an appearance and declaration, 
is not ſuſſicient. &. Liu. 918. 

50 in pleading an execution by a court at V minſter, be 
ought to alledge an cjectment, - c. upon which 7aliter proce 
fun, that the plaintiff had judgment, and thereupon ſued out cu. 
cution, and it is not ſuthctent to alledge an execution, withou 
ſhewing the judgment. R. 1 Lev. 83. 

Yet, if proceedings in an inferior court be pleaded, it is {rf 
ficient to ſay, that a plaint was levied, and thereupon 7a/iter ba- 
ceſſum fuit, that the plaintiſf was nonſuited, &r, K. 2 Lev. 51, 
Semb. Sho. 48. Semb. 3 Lev. 243. KR. 3 Lev. 404. Ci, Pail. gt, 
Carib. 5 3. | 

So, if he pleads, that implacitafſet and found pledges, upon 
which taliter procefſum fit, &c. without ſaying, that 4 plaint was 
levied, for it is tantamount, R. 3 Lev. 404. 

So, if he pleads that a plaint was levied, upon which procchs 
iſſued to the defendant, who took and afterwards permitted an 
eſcope, it is ſuſhezent, without ſhewing what authority the court 
had, where the plaintiff is a ſtranger to it. Adin. Gro. C. 4% 
Dub. Med. Ca. 72. | 

And ſuch ſhort pleading is ſufficient in an inferior court, 11 
it be not of res ord 1 for the whole ſhall be given in cridenc (+ 
Parl. 94. 

But, if matter of record is only conveyance, it is {uſticient t! 
be ſummarily alledged. Co. Lit. 303. a. 

As, in a/ſumpſit, to indemnify his bail, if it ſhews that le 
bail in an action in the court of Oxford, in which faliter prove! 
uit, that the defendant there was condemned, it is fc, 

2 WI 
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without ſetting out the whole record; for it is but inducement, 
Per 2 J. Fenner cont. Yel. 16. 

So, in an action for an eſcape on a capias utlagat”, it is ſufficient 
to begin, g cum recuperaſſet, &c. without ſetting out the whole 
record; for it is only conveyance to the action. R. Gro. El. 877. 
Lut. 111. 

So, in afſumpſit to indemnify, it is ſuſſicient to ſhew, qued impla- 
citafet et recuperaſſet, without alledging how. N. 2 C79. 10. 46. 

So, in an action for a deceit, conſpiracy, &c. founded on a re- 
cord, it is ſufficient to begin, quod cum recuperaſſet. 2 Cre. 567. 

So, in debt upon a judgment in an inferior court not of record, 
it is ſufficient to ſay, god cum recuperaſſet, without ſhewing the 
plaint or proceſs. N. after verdict. Sho. 71. 

So, in an action, where the record is not inducement, but the 
very foundation: as, in debt on a judgment, it is ſufficient to 
begin, quod recuperaſſet. R. 2 Cre. 567. 

So proceedings and ſentences in the eccleſiaſtical court may be 
ſummarily alledged : as, that there was a divorce between ſuch 
partics, for ſuch a cauſe, before ſuch a judge, concurrentibus tis 
quæ in jure requiruntur. Ce. Lit. 303. a, D. Fh, 246. Cros. 
Car. 162. R. 2 Gro. 35 1. 

That A. ſued in the ſpiritual court for a portion of goods, ef 
taliter proceſſum fuit, that the judge decreed, & Lut. 304. 

But it is not ſufficient to alledge generally, concurrentibus. iis qui 
in jure requirunture. D. Hob. 296. 

Nor is it ſufficient to alledge faliter praceſſum in the ſame court, 
without ſaying in what place the court was held; for tho' the 
fame court ſhall be intended the ſame as to juriſdiction, it ſhall 
not be intended to be held in the fame place. Lt. 305. 

So, if the defendant juſtifies the taking of ſhip as a prize, and 
that it was condemned in the admiralty, it is not ſuſficient, with- 
out ſaying how it was a prize, and before what judge, and where 
it was condemned, R. SH. 6 Carth. 32. 

[So if in juſtification in treſpaſs for carrying away plaintiff's 
goods, defendant pleads proceſs of an inferior court, directed 
to the bailiffs of the borough, being officers of the court, and 
that he, being a barliff and officer cf the court, by virtue thereof, - 
took, Oc. it is bad, Watkins v. Weſt, T. 2 G. 2. Ld. Roym. 


1530s] 


50 the commencement of particular eſtates ought to be ſpe- (F. 19.) 
cially ſhewn. G. Lit. 303. ö. Vide infra. When | 
As, if the defendant pleads an eſtate for life. —— 
So, if he pleads, that 4. was ſeifed for life, remainder to B. alledges. 
in tail, remainder to B. in ſee ; and that A. and B. demiſed to 
him, it is not good, without ſhewing the commencement of the 
eltate for liſe. Dub. 1 Leo. 177. Cre. Il. 153, 4. 
That huſband and wife ſciſed to them and the heirs of the 
bulband demiſed, Sc. Semb. Cro. El. 112. 
do the commencement of an eſtate tail, generally, ought to be 
ern. Co, L. 303. ö. : 
D d 2 In 
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ö In a bar, though it need not in a count. Semb. Cro, Car. 571. 
% Jon. 453 · - 
"nl So, if he pleads a confirmation by patron and ordinary, thy 
| * he need not ſthew what eſtate the patron has, yet, if he pleads, 
N that he has for life, he ought to ſhew how it commenced, R, C. 
* i El. 18. 8 
* So, if a man pleads a term for years, he ought to ſhew the 
"7 commencement of the term. 
| 4 As, in an action for land, or treſpaſs upon the land, in which 
4 the title to the land may come in queſtion, if the defendant juf. 


tifies under a term for years, it is not ſufficient to ſay, 2d. 
ſeffronotus fruit of the term, without ſhewing the commencement 
of the term. Apr. 2 Mod. 70. R. Carth, 444. 

[So if defendant in treſpaſs zuare clauſum, &c. juſtifies under 4 
leate from a tenant for ninety-ninc years, he mult thew the com- 
mencement of that eſtate for ninety-nine years, tho' the original 
leaſe is in the hands of plaintiff, Jahn v. Whitley, Þ, 106, 3. 
3 Vill. 6.] | 

So, in treſpaſs for the taking of a horſe, c. if the defendant 
juſtifies under a term, he ought to ſhew the commencement of 
his eſtate. R. cont. For here it is alledged only as inducement 

. to his plea. Cro. Car. 138. 2 Mod. 70. 3 Mad. 132. K. a, 
; | - I. ut. 1492. D. Lut. 1165. For the title may come in queſtion, 
il Per Pel. 3 Mod. 132. Vide ante, (C. 41. 43.) , 


r 


— 


= 


* | So, if a man pleads a tenancy at will, he ought to ſhew how 
67 he has it, viz. by demiſe, as a copyholder, or as tenant, at fuf- 
113 \ ferance. Bro Plead. 85. 

134 So the commencement of a copyhold eſtate ought to be ſliewn. 
= R. 2 Cro. 103. R. Cro. Car. 190. Vide Copyhild, (P. 4.) 
3 Thoꝰ it be in a juſtification to a treſpaſs, as damage-fcajant, R. 
300 4 Mod. 346. 

14 The? it be a copyhold in fee. R. 2 Cro. 103. Cg. Car. 90. 


R. 4 Mod. 346. 

But it is fuilicient to ſhew the copy of the laft admiſſion, A. 
2 Cre. 103. | 

And the omiſhon is only form, and aided on a general de- 
murrer. Cent. 2 Cre. 103. X. (v. Car. 190. 

But it nerd not be thewn where it is alledged as inducement: 
as, in treſpaſs in his cloſe, if the defendant pleads, that he was 
polle led for years of the adjoining cloſe, if the detendant pleads, 
that he was poſleſſed for years of the adjoining clotc, and the 
plaintiff ought to repair the fences, and thro' the want of repair 
his cattle eſcaped, it is good, without ſhewing the commence- 
ment of the eitate; for the intcreſt of the land cannot come n 
quelition, . /. 74. G. Lu. 303. Vide ante, (C. 43+ K. 10. 

So, if the plaintiff' thews, that huſbaud and wite, ſeited to 
them and the heirs of the huſba:.d, demiſed to him, and the de- 
fendant obitrufted his watcr-courſe, he need not ew the com- 
mence:nent of the {tate of the wife; for it is only mancements 
. (i &% ZI. 112. 

n 90 
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So, iſ a man ſhews a grant by copy of a reverſion after the 
death of 4. and that A. is dead, he need not ſhew the grant to 
4. for it is only conveyance, R. 2 Cre. 52. 


But the commencement of eſtates in fee need not be ſhewn. (E. 20.) 


G. L. 303+ be Cre. Car. 571. 

80 a man may plead ſeifin or reverſion in fee after an eſtate for 
life, without ſhewing the commencement of the eſtate. 1 Sand. 

0, 260. 
80 the king, ſeiſed in jure coranæ, need not ſhew how the eſtate 
came to him, if he ſhews, that his anceſtor was ſeiſed in ſee; for 
it ſhall be intended to have continuance, &. Bridg. 8. 

8o the commencement of an eſtate tail need not be ſhewn in 
2 count : and therefore in debt for rent, if the plaintiff counts 
that his father was ſeiſed in tail and made a leaſe, and that the re- 
rerſion deſcended to him as heir of his body, without ſhewing the 
commencement of the entail, it is good. XR. Cro. Car. 571. 
But antiently it was ſhewn. 4 Med. 419. And R. that a ver- 
dict ought to ſhew it. C. EI. 407. 

So, in an inquiſition on the . Weſt. 2. 46. againſt thoſe who 
throw down incloſures, it need not be ſhewn when the eſtate, 
which J. (who encloſed) had, commenced. R. Carth. 115. 


If a man pleads or alledges any eſtate, he ought to ſhew by 


When not. 


; 2 omg (FE. 27.) 
what title he has it, and it is not ſufficient in a bar to alledge only It h, hew 


a poſſeſſion. 2 Cro. 5 2. Tel. 74. 1 Rol. 13. Vide ante, yy — 


(C. 39.) ante, (C. 


Except where it is alledged as inducement : as, in treſpaſs for 34, Ac.) 


m aſlault, if the defendant ſays, that he was poſſeſſed of a houſe 
for years, and the plaintiff diſturbed him, for which reaſon l- 
liter manus impoſurt, &c. it is ſuthcient, without ſhewing by what 
title he was poſſeſſed. R. Cro. Car. 138. 4 Mod. 420. Vide 
ate, (E. 10.) 

In action upon the caſe by the leſſee of a tenant for life, it is 


not neceſſary to ſhew the commencement of the eſtate for life, 
R. Cro. El, 112. . Ibid. I 13. 


So, if he alledges, that he was ſeiſed, he ought to alledge of (E. 22.) 


what eſtate he was ſeiſed. Cont. 1 Fac. 2. But afterwards 8 In wt.at 


W.3. R. acc. Lut. 1316. Semb. 5 Med. 72. 150. R. Lit. > ode 


Vide ante, 


1232. Carth, g. C. 35˙ 


do, if perſons, who conſtitute a body politick, are named by 
their proper names, it is not ſufficient to ſay, that they are ſeiſed, 
vithout ſaying, in right of the corporation. Pl. Com, 103. 4. 
5o perſons ſeiſed to the uſe of an hoſpital ought to plead ſeiſin 
in jure hoſpital”, | 

do perlons incorporated to the uſe of an ] ofpital ought to plead 
feifin jure incor por ſue ;, tor jure hoſbital* is t ot good. KR. 10 Co. 
34 4. 
D d 3 80 
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So a ſole corpc ration ought always to plead ſeiſin in his c or 
rate right. R. 2 Lev. 68. Pl. Com. 103, a. ä 

And the omiſſion will be bad on a general demurrer, Pe, 
Pawel, Lut. 1232. 

But an abbot or prior, &c. and convent need not ſay in what 
right they are ſeiſed, fot being perſons dead in law, they cannot 


be ſeiſed, but in right of their houſe. PI. Com. 102. b. Dy, 
Sho. 63. 

So a corporation named by their corporate name need not ſay 
quo jure, they are ſeiſed; for it cannot be otherwiſe intended: * 
if a mayor and commonalty plead ſciſin, it is ſufficient, without 
ſaying jure corporit', I Leo. 153. Ol 

If A. maſter of a collage and his fellows plead ſeiſin, it is (uf. 
ficient, without ſaying jure collegii. R. Pl. Cm. 102. J. R. Cin. 
Zi. 232. 

Zo, it by the whole plea the manner of the ſeiſin appears, it i; 
ſufficient : and therefore, if it be alledged, that a woman had 2 
term for years and took huſband, by reaſon whereof the huſband 
and wife were poſleſſed, it is ſufficient, without ſaying in jun 
uxoris, R. Pl. Cem. 191. a. L 


(z. zy A man cannot preſcribe to a thing, which lies in grant, and 
And ſhatt does not paſs without 2 deed or fine, otherwiſe than in himſelf 
not plead by and his anceſtors, and not by gue gſlate; for he ought to ſhew the 


at deed, G. Lit. 121. 4. 
(0. 1, &c.) As, in preſcription for a hundred. Bro, Yue Eſdate q. 
h So he cannot preſcribe by que gate to a rent. Bro. Que Ell 
16. 23, 24. 
Nor to a common, eſtovers, acquittal, &c. Bro. Due E//ate 16. 
Nor to land. 
Otherwiſe, if the rent, common, c. are appendant to 
manor, &c. for he may preſcribe by que eflate to a manor, and 
what is incident or appendant goes with it. Bro. Que Eſlate o. 
Agreed, 1 Mod. 232. 1 Vent. 139. [ae 
So a plaintiff generally ſhall not plead by gre fate, except 
where he is in the nature of a defendant, as in a bar to an avowry, 
vouchee, Sc. Hard. 458. 
Nor in a bar to an avowry, where the aſſignments are traverſa- 
ble. R. Skin. zog. 
So a corporation cannot preſcribe by a gue gate, but only in 
themſelves and their predeceſſors. D. 2 Cre. 673. 
Nor a leſſee for years, that he and all theſe whoſe eflate, &* 
Lut. 8 1. for he ought to alledge the preſcription in him, who 
has the fee. R. 1 Sal. 363. 
So a man cannot plead or make title by gue efate to a thing, 
which does not paſs without deed. G. Lit. 121. a. 
So, in quare impedit, the plaintiff cannot make title to himſelf 
by. que late to land, to which the gdvowlon is appendant. V. 


Due Late I, 
i go, 
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So, in treſpaſs as well as in real actions, the plaintiff cannot 
make title to land by gue gate, without ſaying how, viz, by 
{ment or otherwife. Bro. Que Eſlate 18. 27. 

o, in an information for intruſion in the excheguer (in 
which by the courſe of the exchequer the intruder muſt make 
title againſt the king, otherwiſe he ſhall be diſpoſſeſſed, the de- 
ſendant cannot inake title to a term by a gue gate. Dy. 238. 5. 


But a defendant may plead by a gue gate, when the plaintiff 
cannot. Bro. Due Efkate 1. 27. 48. 

So a pln in replevin in bar to an avowry ; for he is in the 
nature of a defendant. Co, Lit. 121. 4. Bro. Que Fflate 1. 3. 
20. 47. 3 Term Rep. 147.“ 

As, if a teuant or defendant pleads a good bar; as a feofiment, 
releaſe, recovery, Sc. by Ai. que effate he hath, it is good, without 
fvins how he had the eltate; for it is not material to the bar, 
Bro. Dre E/late 34. 

And a plea of preſcription for common in a g ate is good 
ater verdict, though it be not in expreſ3 terms alledged, that the 
owners of the eſtate have uſed it from time immemorial. 3 Term 
Rep. 147 * 

50 a plaintiff may claim a thing which lies in grant by a gue 
u when it is only conveyance to the thing in demand. As he 
may ſay,” that he and all thoſe guar fat” habet in a hundred 
have had a leet, time whereof, Cc. tho* a hundred docs not paſs 
without deed; for it is only conveyance to the lect, which is de- 
manded. CD. Lit. 121. a. Semb. 2 Leo. 74. 

So he may preſcribe that a corporation, and all thoſe whoſe 
eſtue they have in a houſe, have had a way, Sc. tho” a corpora- 
ton cannot have without deed ; for it is only conveyance. Per 
J. 2 Cro. 637. Vide 2 Vent. 139. 

$0 a plaintiff may alledge a gue gate, when the title is not in 
quz{tion : as, in treſpaſs, if the defendant juſtifies the taking 
forrent due from the plaintiff, he may ſay that the lord enfeoffed A. 
qu! eſtate he himielf has, to hold by 35. rent; for the plaintiſf is 
allowed tenant, and the title to the land is not in queſtion, Bro, 
Pre Eflate 6. 1 7. 

do he may claim a thing as appurtenant to a manor, by a que 
fate, tho" not of itfelf : as, toll, common, Sc. N. 1 Mid. 231. 

do he may plead gue eu in a ſtranger: as the plaintiff in re» 
from may plead a gue gu in the avowant in the ſcigniory. G. 
Lit. 121. 3. Bro. Due Eftate 2. 12. 21. 26. 27. 

An avowant for rent on a leaſe to A. may plead que eftate the 
defendant has. R. Salk. 502, Hard. 459. | 

do he may plead title by a que gate to an inheritance or free- 
bold, Hard. 459. 

o he, who comes to an eſtate in the pf, may plead by a gue 
(ate: as, a difleifor, abater, intruder. G. Lit. 121. a. 

So a recoveror. O. Lit. 121. 4. Bro. Qu Eſtate 41. 48. 

99 a man ſhall plead title to an eſtate in fee by a gue elate. 40 
4-28, | | 
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So to an eſtate tail, with an averment of the life of tenant in tail, 
Co. Lit. 121. a. Bro. Que Eflate 7. 28, 29. 31. 

So to an eſtate for life, with an averment of the life of te 
tenant, Co. Lit. 121. a» Bro. Que Eſtate 46. Hard, 459. 

90, in the caſe of the king, where the plea goes in diſcharęe of 
a debt aſſigned to the king, and ſhews the eſtate out of the 
debtor before the aſſignment. R. Hard. 459. 

But generally he ſhall not plead a title to a term for years by a 
que eftate, Co. Lit. 121. a. 

As, to ſay, that A. being ſeiſed demiſed to B. for years, yy 
ate he has. R. Dyer 238. ö. for he ought to ſhew all mean 
alignments. R. Raym. 389. 

Nor to an eſtate at will. Co. Lit. 121, a. for it cannot be al. 
ſigned. Bro Due. Eſlate 38. 

Yet a man may avow for rent on a leaſe for years made to 4 
que eftate the plaintiff has, without ſhewing all mean aflignments; 
for he is a ſtranger to the aſſignments which might be withou 
deed. Semb. Cro. El. 22. 

So he may have debt for rent or waſte againſt an aſſignee, an! 
declare on a leafe to A. que gate defendant has, without ſhewing 
tie mean aſſignments. R. cont. Cre. El. 22. R. acc. 1 Sid. 298, 
1 Lev. 190. 

So he may have covenant againſt the aflignee of a term granted 
to A. que eiae the defendant has. R. 3 Lev. 19. 

So, if the defendant pleads a leaſe for years to A. que ef. h; 
has, and the plaintiff does not demur, but traverſes the leaſc to 4 
whereby the aſſignment is admitted, it is good. BR. Dy. 238. . 

So, if the plaintiff makes title to a term for years in himſelf by 
a que gate, it ſhall be aided on a general demurrer. Sou. Ri, 

89. 
: if que etate be pleaded, it ought to be alledged in the plaintif 
or defendant himſelf, as, to ſay the plaintiff and all %u! fotun 
gabelt. Co. Lit. 121. b. 

For, if it be alledged in one in a meſne conveyance, it is bad, 
Semb, Co. Lit. 121. 6. Bro. Que E/late 8, 19. 49. 

But a woman, tenant in dower, may preſcribe that her huſbau 
and his anceſtors, que gate ſhe has in the ſeigniory, were, C. 
tho? the huſband had a fee and ſhe not. Bro, Dre Eflate 10. 

[Freehold tenant of a manor muſt plead preſcription, and by 
way of gue e//ule z and not by way of cuſtom, which is only for 
copyholders. Thompfon v. Roberts, H. 5 C. 2. Port. 339. 


Ii a man pleads to an action of covenant, where any of the 
covenants are negative, he ought to plead to them ſpecially; fer 
the negative cannot be performed. C. Lit. 303. l. KX. Cn. 
El. 691. Ae. 856. Hob. 13. 

As, if a covenant be to proceed on a voyage er g nan dw. 
ret, he ought to plead ſpecially that he did not deviate, R. 
Sid. 87. 

So, if the condition of a bond be in the negative, the def-ndant 


ſhall plead to it ſpecially. 10 H. 7. 12.6, : 
$0, 
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So, if the condition be for perſormance of covenants, and ſome { 
of the covenants are in the negative, he ought to plead perform- 
ance ſpecially. Semb. Dy. 373. a+ Pal. 70. 
But general performance ſhall be aided on a general demurrer. 
R. Cro. El. 232. 1 Leo. J Vide poſt, (E. 26.) 

80 it ſhall be aided by the plaintiff's replication, that he has 
pet performed, &c. D. Shs. 1. : - | 
o, if any of the covenants are in the disjunCtive, he ought to 
new which he has performed. Cy. Lit. 303. ö. Lut. 581. 
10 H. 7. 12.b. R. 2 Cro. 560, Pal. 70. Sau. 120. N 

So, if the condition be to pay at four days, or within ſix months a 
after each feaſt. Per 2 7. Cro. Car. 421. | : 

And if he does not, it will be bad on a general demurrer, for : 
the court do not know what part is performed. R. 1 Leo. 311. t 
D. Ov. El. 232. Vide paſt, (E. 26.) 

So, if the condition of a bond requires ſeveral things to be 
done, it is not ſufficient to ſay quod performavit omnia, c. tho? all 
are in the affirmative ; but he ought to anſwer ſpecially to every 
particular mentioned in the condition. R. 1 Lev. 303. Vide 
7% (2 W. 33.) 

$0, if an act required by a covenant is to be done by a ſtranger 
to the covenants : as, if B. covenants that J. and his wife ſhall 
levy a fine, Per melior opinion'. 2 Rol. 159. R. 2 Cre. 559, 

560. Dub. Pal. 50. : 

That A. ſhall render a juſt account. R. $ho, 1. 

And it ſhall not be aided by the plaintiff's replication, that he 
bas not performed. Ibid. i 

So, if a covenant requires an act on record, he ought to ſhew 
it ſpecially, G. Lit. 303. 6. 

As, if the covenant be that A. ſhall levy a fine. R. 2 Noll. 

159. R. 2 Cro. 660, R. Pal. 70. CE 

That the defendant ſhall become nonſuit in all actions by him, 
he muſt ſhew ſpecially that he was nonſuit; for it cannot be tried 
but by the record. K. 13 H. 7. 19. b. acc. 10 H. 7. 12. 3. 


3 Imp —— 7 —2 * » OS . wh — — 1 „ 0 


50, if the condition be to make a bond, releaſe, Sc. it is not 


ud (uſicient to ſay that he has done it, without ſhewing it, whereby | 
0 the court may judge whether it be ſufficient. R. Sal. 498. Vide 

Nt, 223. . Tul. 421. Vide pg, (2 V.13.)—ante, (E. 5. C. ; 
by 58, Cc.) ö 
or 50, if the condition of a bond be to perform ſuch a thing, or 


pay ſuch a ſum, ir is not ſufficient to plead payment generally 
vItnout ſhewing how or at what time, ſo that iſſue may be joined 


td 


he thereon, R. 2 Cro. 360. 
fer lf the condition be, that he ſhall prove a debt paid, it is not 
n. lulicient to ſay that £. and B. proved it, without laying how, 


R. Bend. 66. 
99, if it be to perform a will, it is not ſufficient to plead per- 


formance, without ſhewing the will and how he has performed 
l. R. 2 Gro. 360. 2 Bull. 267. 
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(C. 26.) | 


When 
generally. 
Jide pe, 


(2 V. 23.) 


Vide poſt, 
V 139) 
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If he pleads that a patent became void, he ought to ſhew hoy. 
R. Skin. 303. 

So, if a condition be to indemnify, plea quod ex2r:er avit j; not 
good, without thewing how. R. 2 Cro. 353. R. 2 Cr, 165. 
535. R. Mar. pl. 200. D. 2 Co. 4. a. Semb. Lut. 428, P. 

2 Cro. El: 916. As. 857. 

Otherwiſe, if he _picads in the negative % dune. R 
Cro. 363. 634. Mar. pl. 200. 2 G. 4 * J Us poſi, 2 W. JJ) 

90 if a covenant or condition be for quiet enjoyment, it is nor 
fuſkicient to plead diſturbance, without ſhewing how hs was dif, 
turbed. Semb. 2 Veit, 278, 

And that it was by an elder title. R. Hab. 35. Win, Zn. 
120. R. 2 Cro. 315. 444. R. Cro. Car. 5. 4 Co. 80. Va. 
120. Vide ante, (C. 49.) 

But it is not bad upon a ſpecial demurrer. Let. 428. 

And ſhall be aided after verdict. R. 2 Md. 213. 


But where all the covenants are aſſirmative, it is _ 1ent to 
ſhew performance generally, Cs, Lit. 303. 5. 10 IJ. 7.12.6. 

90, in debt on a bond to perform covenants in an in 42 nture, it 
is ſu{hcient to plcad performance generally, if they arc all in the 
affirmative. R. Cre. El. 749. 2 Sond. 411. I Lev, 3 3. Dr, 
* 

Or, if any are in the negative, but the negative covenants arc 
all void and contrary to law; for the court will take not ice tha 
thoſe in the negative are contrary to law. X. Me. 856. . 
Hob. 13. 

Or, if che negative be but an arms of a precedent alli. 
mative covenant. 1 Sd, 87. 

50, tho” to an aſhrmative covenant negative words are added 
of the fame import. Adm. 1 Sid. 87. 

90, if he covenants that A. ſhall quietly enjoy without inter- 
ruption and diſcharged and acquitted of all incumbrances, he 
may plead gued performavit generally, tho' it is not ſo well, K. 
Lut. 608. 

So, if a covenant be to make further aſſurance, be it by fine, 
feoffment, c. as ſhall be adviſed, it is ſufficient to plead f- 


fog generally, tho' it is not ſo well. R. Lut. 609. 


So, the plaintiff to a plene adminiſtravit præter a debt on a bond 
may ſay, that the bond was for ſuch a purpoſe and that he has 
performed it, without ſaying that this was the whole of the coi- 
dition. R. Li. 1637. 

So where a covenant is aſſirmative and comprehends multipl- 
city of matter, to avoid prolixity the defendant may plead per. 
formance generally, without thewing how, and the plaintiff il 
aſſign a particular breach 75 in debt on a bond with a cond 
tion to deliver the tallow of all beaſts killed by him ; it is {ui- 
ficient to ſay that he has delivered all the tallow, Sc. without a. 
ledging Low much he has delivered, or how many beals he bs 


killed. Cre. £1, 749. p 
80 
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R. Cro. El. 749. R. 1 Sid. 334. 


las received. 
(ri. El. 750. 


916. 
ing how. R. Mo. 857. 


$-1mb. Cro. El. 253. 


(. 25.) 


El. 232. Vide ante,, (E. 25.) 


condition of a bond, it is not aided on a general demurrer. R. 
Mar. pl. 200. R. cont, 1 Lev. 194. 


(E. 27.) The Form of a Plea in Bar. 


Frery plea in bar muſt begin with the defence. R. Ye. 210. 
Vide for this in Abatement, (I. 16.) 

Il a plea goes only to part, it muſt aſcertain the part of the 
declaration to which it is applied; as, in debt for rent for ſeveral 
years, if the defendant ſays, gucad 2c J. parcel of rent nil debet, 
2nd does not ſhew when the 20/. was due. X. 1 Sid. 338. 

In oumpſit on ſeveral promiſes, if the defendant pleads guoad 
all except 4 /. nr aſſumpſit, and a tender guad the 41. and does 
not ſhew upon which promiſe the tender was made, it is there- 
fore bad. R. Lut. 241. | 

If the plea admits the cauſe of action, and avoids it by a diſ- 
charge or matter ex po? facto, he muſt ſay guad plaintiff achionem 
lien, Wc. R. Sal. 516, 

But where there was no cauſe of action, he may ſay onerari 
wn debet, Sal. 5 16. 


(E. 28.) How it ſhall conclude. 


Lrery plea ſhall have its proper concluſion ; and therefore a 
pe in bar ſhall conclude to the action. Co. Lit. 303. b. Vide 
dtotement, (I. 12.) 

but ſometimes a concluſion is aided on a general demurrer ; as, 
il it be only informal. D. Ht. 298. 321. 

r pray judgment of the writ, where it ſhould be / ſerru re- 
Hu Semb, Lat. 179. 

; l; x plea begins in abatement, and concludes to the aClion, it 
ball de a plea in bar. Sv. 4. 

And 


Art 


& on a bond to pay all rents received, it is ſufficient to ſay 
that he has paid all, without ſaying what ſum or how much he 


6 on a bond to deliver all evidences, or to aſſure all his lands. 
80, where a man covenants to diſcharge all bonds. R. Cro. EL. 
Or to acquit of all eſcapes, fines, Sc. it is good without ſay- 
Or to indemnify againſt the king for all receipts as collector. 
80, if a man pleads performance generally when ſome of the 
covenants are in the affirmative and others in the negative, it ſhall 


be aided on a general demurrer. R. Cro. El. 232. ide ante, 


Otherwiſe, if ſome of the covenants are in the disjunctire; 
for the court cannot judge, what part he has performed. D. Crs. 


And, if he pleads payment or performance generally to the 


(E. 28.) 
tion. 
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(E. 29.) 


To the re- 


cord 


(F. 30.) 
Et fic 
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And if a matter of record be pleaded, it ſhall conclude ,,, 
patet per recordum. 1 Lev. 211. R. 3 Lev. 334. Vide an 
(C. 82.)—p29, (O. 17.) N 

So, if a matter be pleaded proveable only by a record, 3 
Lut. 163. 

And if it concludes, et hoc paratus gſt verificare, when it qyz); 
to be prot patet per recordum, it is bad. R. Ray. 50. : 

Or, if it concludes to the country, when it ſhould conclude ty 
the record. R. 1 Leo. go. - 

Or, if it adds matter of fact, and then concludes to de 
country. X. Lut. 1272. 

If ſeveral records are pleaded, it mult conclude every one pn 
pater per recordum of ſuch court; for, after pleading all, to x, 
prout pat” per recorda prædicta, is bad, at leaſt if it does not fax, 
prout pat® per ſeparal recorda prædicta. Per 2 F. 2 Cro. 626, But 
per ſeparal recorda is good. R. I Lev. 200. 1 Sid. 333. 

But where a general ſtatute is pleaded, there is no need to fy 
prout patet per recordum; for the judges take notice of it, R, 
Hard. 335. 

So, if the defendant profert the record by his plea, he need not 
ſay prout patet, W'c. Skin. 5 20. 

{If matter of record be pleaded by way of dilatory, if of 
another court, it muſt be /ub pede ſigilli; if of the ſame cour, 
not. Curwen v. Fletcher, P. 8 G. Str. 5 20. 

[To action on the caſe, if defendant pleads a recovery, and 
plaintiff replies 2 tie! record, and concludes with averment, i is 
good, eſpecially if it is a record of another court; but \Semb.) he 
may alſo conclude with giving a day to defendant to produce 
record, Sandford v. Rogers, H. 33 GC. 2. 2 Will. 113.) 

Yet, by the ,. 4 & 5 Ann. 16. no exception ſhall be taken 
for want of hoc paratus eff verificare per recordum, or prout pate 
per recordum, unleſs ſpecially ſhewn for cauſe of demurrer. 

And it was before aided on a general demurrer ; for the party 
might ſay, aul trel record, notwithſtanding the omiſſion. 1 Kl. . 

So it is not neceſſary to conclude prot patet per recordum, where 
the plea is in the negative. Sal. 520, Vide poſt, (E. 33.) 

When it ſhall conclude to the country. Vide pat, (E. 32.) 


(E. 30.) Special Concluſion, 


If a plea does not avoid the plaintiff's demand but by argu- 


ment, there ought to be a ſpecial concluſion : as, in a ſire facs! 


for the arrears of an annuity againſt a parſon, if the detendait 
pleads that he has reſigned, it is not good, without ſaying, #! fe 
not parſon. Kit. 214. b. 220. b. | 

So, in debt for rent, or upon a contract, if the defendant pleads 
payment in the ſame county, it is not good without concluding 
et fic nil debet, Kit. 220. 

'So, in debt on a bond, if the defendant pleads ſpecial mattes 
which proves the bond to be void, he ought to conclude, , 


y . ; 8 0 7 
n;n oft fuctum: as, if he pleads raſure or interlineation, 0 * 
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That the obligor was a feme covert, &c. Kit. 220. b. 

That the detendant is unlearned, and it was read in other 
form. Kit. 220. 

But if the ſpecial matter of the plea be a ſufficient bar, there 
:-no need to ſay, et fic; as, in debt for rent, payment, or levy 
by diſtreſs, in another county is ſufficient, without concluding, 
t ſic nil debet. Ibid. 

So, if the defendant acknowledges the deed, and pleads a plea 


to avoid it, he cannot conclude, et fic non eff fuctum as, if he 


pleads dureſs, within age, c. he cannot conclude, et fic non ef 


farm. Kit. 220. @. b. 


If a plea concludes with ef fie, Cc. in the affirmative, this does 
not waive the ſpecial matter. Co. Lit. 303. b. 

As, if he pleads ſpecially, that A. was born between B. and 
his wife before their marriage, et fic a baſtard, PI. Com. 14. ö. 

In fermedon, if the tenant pleads ne dena, to which the plaintiff 
replies, recovery in value by reafon of a warranty, et nt dana. 
Pl. Em. 15. a. 

So, if he pleads ſpecial matter, and concludes with (et fic) on 
the general iſſue, this does not waive the ſpecial matter: as, if 
he pleads wnlearned, and read in other form, &c. Et fic non ef 
ſalum. bid. 

But generally, where the concluſion (ef fic) goes to the point of 
the writ or action the ſpecial matter is waived, Co. Lit, 303. b. 

Or, if a plea concludes with (et fic) in the negative. Co, Lit. 
303. 1. Pl. Cm. 15. a. 


ſane treſpaſs, R. 1 Bul. 138. 9 H. 6. 30. a 


dude, that it is the famc conſpiracy, Kit. 237. b. 

90, in an action for an eſcape in 7 ond:n, it the defendant juſ- 
thes by a re-taking on freſh ſuit in Surry, which is the ſame eſ- 
cape, it is good. Lat. 201. 

90, in guare impedit on an avoidance by deprivation, if the de- 
ſendant pleads a deprivation, after which the church lapſed, Ec. 
be ought to conclude, 20e is the ſame deprivation. Dy. 293. a+ 

9, in treſpaſs and impriſonment till he paid 104. if the de- 
fendant juſtifies till payment of 115. Sun. 664. 

If the defendant juſtifies in another place and ſays, 204 i 
fe Jane, Cc. it will be good, where the place is not material, 
vithout a traverſe. R. Cro, EI. 667. 

And if the defendant juſtifies upon another day, and concludes 
which i the ſame, &. when the day is not material, it is gocd 
Without a traverſe of the day. R. 1 Lev. 241. K. Cro. Car. 
28, R. Lut. 1457. Semb. 2 Jon. 146. R. Sal. 641. 
| And, if he adds a traverſe, which is defeQive, it does not pre- 
luce. Sal. 641, 2. 


But, 


fa .* 


$0, in conſpiracy, if the defendant juſtifies, he ought to con- 
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So, in treſpaſs, if the deſendant juſtifies the treſpaſs in ano- (k. 4x.) 
ler place, or at another day, he ought to conclude which is the Que ef 


5 
jp. 
* 
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But, if he juſtiſies at the ſame day, and in the ſame place, Je 
need not ſay which is the ſame. R. Skin. 387. : 

So, if the defendant does not juſtify the treſpaſs, but only ex. 
cuſes himſelf, he ought not to ſay which is the ſame, 

So, in treſpaſs for falſe impriſonment, if the defendant Pleads, 
that he brought the plaintiff to S. with his conſent, he cannc l 
aohich 1s the ſame 1mpriſonment ; ſor it is no impriſoument, if it be 
not againſt his will. Kit. 237. a. 

Or, if he pleads, that he adviſed A. being in fear of his l 
from the plaintiff, to go to a juſtice of peace for a warn. 
and by ſuch warrant he was arreſted, he cannot ſay, which i; 
fame, &c. for he was not impriſoned by the defendant but hy 4 
R. 12 H. 7.14.6. f 

So if the defendant, in debt upon a bond, pleads per mine; 
if the plaintiff replies that he ſaid, if the defendant Told nn gn 
him a bond for the rent due he would ſue him; he ought not to ſay, 
vhich is the ſame menace ; for it is not a menace, but lawſul. I 
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' + 237. B. 
3 So, in maintenance, if the defendant ſays, that he feed cour 
5 5 ſel, he cannot ſay, which is the ſame, Cc. for this is. no maint. 
oy. nance. Jbid. 4 85 
* # So, in treſpaſs for an aſſault, battery, and wounding, if the &: 
1 þ fendant juſtifies a taking by a warrant, which is the fame afſin! 
8 battery and ⁊ucunding, it is not good; for this does not go to the b 
15 wounding. 21 H. 7. 39. Jide paſt, (3 M. 15.) 
7 In treſpaſs for an aflault and impriſonment, it is not ſuſſicient c 
4B to ſay, that the defendant ſhewed the plaintiff to an ollicer, abo 
"430 had proceſs againſt him, who thereupon arreſted him, witlou: p 
= ſaying that he requeſted the officer to arreſt ; for, without ſud / 
% requeſt, it is no confeſſion of the impriſonment. K. 4 . 
. 4 6. 0. x, 
3th In treſpaſs for taking and carrying away his goods, if the &- ; 
fendant juſtifics a taking in execution and removal which i 
ct 


ſame, it is no anſwer to the carrying away, without ſaying u 
what place they were removed, and where left. R. Lud. 1466. 
So a plea, which is a general bar, ſhall conclude to the action 
generally : as, a fine with proclamations. R. Dal. 68. 
But where the matter of the plea is a bar only by gel it 
ought to rely on the el; for it is a ſpecial concluſion be 
tween the parties: as, if he plcads a collateral warranty. Dal. 68, 


(E. 32.) When it ſhall conclude to the Country. 


£ 2] 
, 
* 
4 
— 4 1 
| ' 
q C 
' 
| oy (4 
* =. 
> * 1 
l »y . 
N 4 
. 
1 
WS 4. 
ane 
12-3 WW 
n 
7 * * 

” * 
1 
17 

1 4 
. 
* ' of 
_ y 
von - * 
"Fd 5 8 
* WA... 
rugs 
# 4 
7 o 
q . * 
2 
$44.4 
* 4 
6 . 
_ $68 
ot * "4 
1 #, 
* c 
* 
* 1 N 
\ 


* = 
* 
3 

* * 


IS 
2 


ng 
F 


When there is a complete iſſue between the parties, 1. 4 
direct negative and affirmative, the plea ſhall conclude to tc 
country: as, in afſumpfit, if the plaintiff declares upon 3 ſub⸗ 
miſſion to an award, and that ſuch an award was made, and that 
the defendant has not performed it, if the defendant pleads, 


2 ak , 


fach award, he ought to conclude to the country, K. 2 
337* 95 
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So, if the plaintiff alledges, that the award was tendred to the 
irtics, 6c. and the defendant anſwers, that it was not tendred 
wade et firma, he ought to conclude to the country. X. 2 Sand. 
100. Lut. 528. a Dy : 

So, in debt on a bond, with a condition to pay all expences, if 
dhe defendant pleads that he paid all, and the plaintiff replies, 
nt he has rot paid, he ought to conclude to the country. &. Ray. 98. 

80, if the defendant plcads, plenc atmimſiravit, and the plaintiff 
replies, offets at the time of the or:ginat, he ought to conclude to 
the country. Semb. Lut. ii K. 1 137 

So, if the plaintiff in an auita gierela alledges tender at the 
dy, and no one ready to recc:ve, and the defendant pleads, ready, 
and trarerſes the tender, it is bad; for he ought to conclude to 
the country; for he ſhould have been ready to receive at. the day, 
whether it was tendred or not. R. 2 Cre. 14. 

Tho' the payment by a defeaſance ought to be to a ſtranger, 
20. 14. 

So, in trover for ſc ling a chain of gold, and converting the 
money to his own uſe, it the deſendant pleads nm wrdidit, R. 
Aud. 20. 

So, in aſſumgpſit, for payment of money at ſuch a day, if he 
pleads ſelvit ad diem. R. Sal. 5 16. 

$0 in covenant, if the plaintif? aſſignus the breach, gued nan ſolvit, 
e, and the defendant pleads, gucd'ſelvit. R. Carth. 88. 

So he ought to conclude to the country, tho* matter of re- 
cord be mentioned in the plea : as, if it be alledged that the 
plaintiff procured letters patent, and he ſays, that he did not 
procure; for the procurement is the principal thing, BR, 3 
Jed. 79. 


4.4 (Plea of bankruptcy ought to conclude to the country. Gery 
1, Bayley, M. 7 G. Miles v. Williams, Fuller v. Byng, C. B. 7. 

2d. C. Fort. 334. Barnes 330. 

i; t [lf to covenant by an executor, defendant pleads another exe- 

10 U eutor, who has proved, adminiſtred, and is living, plaintiffs 

186. replication ſhall conclude to the country. IFilkins v. Brown, 


Qion H.18 C. 2. Str. 1220. ] 
[Bond that A. on thirty days demand in writing ſhould ac- 


l, be count and pay; breach aſſigned, that A. did not account in 
n be. tlrty days after demand in writing; pleas, iſt. no demand; 
l, 6, A. (proteſting no demand, c.) that A. did account and pay 


replication, that a demand in writing was made on a day, (nam- 
Ng it) and no account by 4. this concludes well to the country. 
Irajeud v. Mercer, T. 33 & 34 G. 2. 2 B. M. 1022.) 

9, if the defendant pleads a fact merely in the negative, he 
bucht to conclude to the country: for a negative cannot be 
weed, 1 
So, if a plea concludes with a ſpecial negative to the affirma- 
we in the declaration: as, in debt on a bond, if he pleads a 
ecnl nn off fuctium, as, a delivery as an eſcrow. R. 1 Sal. 274. 

But when 2 plea may have an anſwer to it, it ſhall not con- 
dude to the country: as, if the defendant pleads the ſtatute of 

limita- 


415 


416 


27 
f 


it aided by the ff. 32 H. 8. R. 2 Cro. 580. 589. R. Gro. Car. 317. 
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limitations, and the plaintiff ſhews another original ſued cut 
he ſhall not conclude to the country; for he cannot cake ew 
the defendant's liberty of anſwering it. R. Lut. 101. k. 

Ad. 376. Vide Action upon Aſſumpſit, (H. 7.) , 

If the defendant pleads alien enemy, and the plaintiff replies 
born at London and no alien. R. 4 Mod. 285. f 

If plaintiff replies, not an attorney, he muſt not conclude to the 
country. Barker v. Forreſt, M. 9 G. Str. 532. 

So, where there is not a direct negative and affirmative, he need 
not conclude to the country: as, if an avowant ſays an office was 
granted to ſuch perſon or perſons as the biſhop pleaſed, and the 
plaintiff replies in bar, that it was granted only to one. R. 19C;, 

» Os 

If the plaintiff ſays, that the defendant received 20/. for which 
he did not account, the defendant pleads that he accounted mg; 
ſeguen viz, that he was robbed of it, and gave notice to the plaintif, 
R. 2 Lev. 5. N 

And if a plea does not conclude to the country, when it ought, 
it is error. R. Tel. 58. 

Alſo, if a plea does not conclude to the country, when it ought, 
it is bad on a general demurrer. R. 2 Sand. 190. Semb, Ray, 9g. 
98. R. Cro. Car. 164. R. Sho. 70. 

Yet it was ſhewn for cauſe of demurrer. 2 Sand. 337. and it 
ſeems to be only form, and not bad on a general demurrer, Per 
Hale, 1 Vent. 240. 

But it is bad on a ſpecial demurrer. R. Lut. 21. 

So, if a plea concludes to the country, when it ought not, 
it is bad. R. on a general demurrer. Lut. 101. 1272. K. 


1 Sid. 215. 
Yet, if the other party joins iſſue, and a verdict is obtained, it 


Ph. as cw uw DIAq 09 o© io 


R. 1 Sid. 341. 
(E. 33.) When it ſhall be averred. 


All pleas in the affirmative ode to be averred by et hc paras 
tus eft verificare, Co. Lit. 303. a. 

So ought a replication. Cro. El. 256. 

So pleas in abatement. R. 1 Vent. 264. R. Lut. 1466. 

So a plea to an Exgliſb bill in the exchequer, Hard. 160. 

So a traverſe of a particular matter a/que hoc, &c. ought to con- 
clude with an averment, et hoc paratus eft verificare. 1 Sal. 4. R. 
5 Mod. 203. F-g. 130. 5 

Yet where ab/que hoc compriſes all the matter of the plea, 
as abſque tali cauſa does, it may conclude to the country. K. 
1 Sal. 4. | 

[If a writ is pleaded, it ſhall conclude, et hoc paret. , vera, 
Baxter v. Douglas, H. 8 G. Fort. 334.) f 

(So if defendant in iudeb. ap. pleads infra t. (. 
Bevan, M. 13 G. Fort. 334. 
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(If a perſon charged as occupier of the goods of 2 debtor to 
the crown, pleads that he is not occupier, he muſt conclude with 


ot lec parat, &c. Rex v. Chelſes Watcr-werks, M. 1732. Bunb, 


33 plaintiff in his replication diſcloſes new matter, the rejoinder 
muſt anſwer it, and conclude with averment. Thus, debt on bond, 
conditioned that 4. ſhould not run away during apprenticethip ; 
plea, A. did not run away; replication, 4. was bound for ſeven 
rears, and did run away before the end of them; rejoinder, A. was 
bound for five only; it muſt conclude with averment. Long v. 
Fackſon, M. 27 G. 2. 2 Will. 8.] i 

If on ſcire facias againſt bail, defendant pleads principal died 
before return of any ca. /a. againſt him; replication, ca. /a. re- 
turned, and he then living, muſt conclude with averment. If 
it concludes to the country, by denying his death, or with a tra- 
rerſe, it is bad; for it deprives defendant of right to rejoin, 
no ca. ſa, And where either party introduces new matter, 
(as here the ca. ſa.) the other muſt have an opportunity of 
anſwering it. Filewood v. Popplewell, P. 30 G. 2. 2 IW, il. 
61. 65, 

2 an action by a ſheriff againſt a bailiff's ſurety, on a bond 
for the performance of an indenture of covenant, to execute all 
warrants, and to pay over all money received by him, a plea of per- 
formance generally be put in; and the replication ſtate a particular 
warrant, to the ſaid bailiff, and that he neglected to return it, the 
. plaintiff mult conclude with an averment. Cowp. 575.* 

So, if to a ſci. fu. againſt bail the defendants plead that the prin- 
cipal died before the return of any ca. ſa. and the replication ſtate 
a articular ca. ſu., and that the principal was alive at the return of 
that ca. /a. it ought to conclude with an averment. Doug. 58, 
2 Term Rep. 576.* 

*And it is a general rule that wherever new matter is intro- 
duced, the plea, &c. mult conclude with an averment, becauſe the 
other party mult have an opportunity of anſwering it. Doug. 60. 
2 Term Kep, 576.* 

lt is alſo a general rule that where the plaintiff ſelects one out 
of ſeveral facts in the plea, he may traverſe that one and conclude 
with a verification: but where a replication denies the whole ſub- 
ſtance of the plea, the concluſion may be to the country, Doug. 
43% (414.) 2 Term Rep. 439.“ 

et there are exceptions introduced by practice, where the 
coacluſion is good either way; for examples fee Deug. & 2T. 
Rip. lic. cit. x 

[the plea is, that A. did pay all he received, and the replica- 
ton narrows it to a particular ſum, that he did receive 14004. 
which he did not pay, it ſhall conclude with averment. Cornwallis 
. davery, P. 32 G. 2. 2 B. M. 772. 

Yat pleas in the negative need not be averred. Co. Lit. 
307. 6. 


Vor. V. E. e. As, 
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As, in oimpft by an attorney for fees, if the defendant pleads 
no bill delivered under his hand purſuant to the ſtatute 3 Jac, there 
is no need of an averment. R. Sho. 338. 

So, to a ſcire facias upon a recognizance againſt bail, if the de. 
fendant plcads that the judgment is pending and not determines 
he need not ſay prot patet per recoraum. R. Sal. 5 20. 

So an avowry need not be averred; for it is in the nature 5x 
a count. Co. Lit. 303. a. R. Pl. Cm. 342. a. 163. 4. Vide on; 
(c. 51.) | 

So the general iſſue need not be averred; for it is ny 
traverſable, but the plaintiff ought to join iſſue or demur, Kt, 
219.5. | 

So a challenge of an array need not be averred. 27 H.8. 
13. b, 

So a demurrer need not be averred, et her paratur, . 
t Lon 24. -* 

[Nl tiel record need not be averred. Obin v. Knit, A. 96.2, 
Fort. 339+] 

If defendant in treſpaſs for taking trees, juſtifies under a licence 
and avers the trees were uſed for gates, &c. and replication traver. 
ſes the licence, proteſting the trees were not uſed for pates, it 
may conclude to the country, and not with averment. Rebin{,n x, 
Raley, P. 30 G. 2. 1 B. M. 316.] 


Default or omiſſion of an averment in the concluſion of a plea, 


is but form, and does not prejudice on a general demurrer, R, [1;, I 
16. Cont. Jon. 406. R. cont, Lut. 1466. Semb. acc. 1 Vent, 240, ber, 
R. act. Skin, 340. A 
And now by the ff. 4 & 5 Ann. 16. no exception ſhall be taken Lit, 
ior want of averment by % hoe paratus ęſt werificare, unleſs thewy ll 
for cauſe of demurrer. tad | 
But it is bad on a ſpecial demurrer. R. Lut. 21, A 
proce 

| k Or 

(E. 34.) Muſt be triable. 1 

; Th 

Exery plea ought to be triable. Co. Lit. 203. 6. If 1 
And therefore mult conſiſt ot matter of lid, which is deterrhi- to ant 
nable by the court; or matter of record, which is triable by the the de 
record; or matter of fact, which is triable by the country. 9G. ti the 
24. 6. | But 
And if fact is complicated with matter of law, ſo that it cannot i the 
be tried by the court, or jury, the plea is bad: as, if the defendant ges th 
pleads that A. /icite gaviſus Jr bona felon, it will be bad, for the ſendan 
jury cannot determine whether he law fully enjoyed, nor the coun that h 
whether he enjoyed. X. 9 Co. 25. 4. md, tl 
(And therefore, that defendant was always ready to pay, . 84 
(without plcading tender) is bad. Trench v. Waiſen, T. 30 & In 
31 C. 2. 2 ½. 74 vl thi 
So, if the condition of a bond be, that he will ſhew a ſuffcient Pintif 
diſcharge of an annuity, it 1s bad, it he pleads that ke ſhewed 4 red; 


ſuthcient 1372, 
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ſalbcient diſcharge; for the jury cannot try whether it is ſufficient, 
hut he ought to ſhew what diſcharge he gave, and the court will 
ulge whether it be ſufficient. 9 G. 25. 4. 

But where the effect of the words repreſents a matter triable, 
«i: ſufficient, tho" according to the letter it is not triable: as, in 
covenant for enjoyment free from arrears of rent; plea, that he 
lelivered money to the plaintiff ea intentione that he ſhould diſ- 
charge the arrears, will be good, tho” the intent is not triable; for 
is tuntamout as if he had ſaid that he delivered ad ſolvendum. R. 


Ad. 249. 
(E. 35.) Form of Pleading. 


If there are ſeveral defendants, they may join in a plea, „. 38. 


nen leves® 
£1. 456. fa def-n- 
Or may plead ſeverally. Sal. 456. - Cats, Cc. 


If they ſever. in plea, the plaintiff may enter a nen pros againſt 
one, at any time before the record is ſent down to the aſſizes. R. 
LI. 407 
3 3 * L . b : 

(In aſſumſſit, if defendants ſever in pleading; one pleads to iſſue, 
2d there is judgment againſt him, the other pleads bankruptcy, 
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Lit. 1531. 


l the defendants plead ſeverally the plaintiff may demur to one, 


- = 
PT 


md plaintiff enters nolle proſequi : this does not deſtroy the action = 
yainſt the firſt, Nele v. Ingham, P. 18 C. 2. Wilf. 89.) "4 

If the defendants join in the plea, and it is in the ſingular num- ig 

ker, it will be bad. R. Lut. 1531. Y 

And this on a general as well as a ſpecial demurrer. Semb, 4 

| 2 

4 

cd join iſſue on the other. Cro. Car. 243. p 3 
And may afterwards enter a mole proſequi on the demurrer, and 2 
proceed on the other. Cro. Car. 244 : ; | 

Or if ſeveral iſſues are joined, he may enter a nalle priſegui as 3 

to one, before judgment or after. R. Cro. Car. 243. | 1 

Tho' they are charged jointly. Cro. Car. 243. 9 

If the defendant pleads to a general demand or charge he ought +8 


v anſwer to every part: as, in waite for cutting down twenty oaks, 

te defendant ought to ſay that he did not cut down them or any 

chem. Cro. El. 84. 

hut if a collateral iſſue be tendred, it is ſufficient to anſwer . 
the words of the plaintiff: as, in account, if the plaintiff char- 

35 that the defendant received 100 J. ad compritandum, and the de- 

ſadant ſays that he expended the ſaid 1007. it is ſullicient to ſay 

tha he did not expend the 100/ without ſaying nec aliquem partem ; 
- = if he expended par: he ought to be allowed it. R. Cre. 15 
J. 84. } 


In treſpaſs againſt two, if one ſuffers judgment to go by default, 
al the other juſtifies for a diſtreſs for rent, and licence from the 
pantifto ſell, and a verdict for defendant, judgment ſhall be ar- 
ied as againſt the other. Biggs v. Bonger, MH. 11 G. 2 Ld. Raꝝm. 
1312. Kr. 610. J | 

E e 2 


Jide po, 
(F. 25.) 


(F. 37.) 
'By the te- 
piicatiin, 
Vide ante, 


C. 850 


Wo Lev. 48. 


ſhew that the teſtator ſurvive, for otherwiſe he ſhall not be charg- 
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(E. 36.) Plea bad in Part is bad for the Whole, 0 


If an intire plea is bad in part, it is bad for the whole: as in tref. 
paſs if the defendant juſtifies, as ſervant to B. his entry to take 
care of the cattle there, and does not ſay that he put the cattle there, 1 
this is a good juſtiſication of his entry, but is not a juſtification 
with cattle, for if he did not put them there, he is not guilty, and 
then he cannot juſtify; and the plea being bad in part is bad for 
the whole. R. 1 Sand. 28. 

In afumpſit on ſeveral promiſes, if the defendant plead 
the ſtatute of limitations, which is a bad plea as to one count, 
where the action does not ariſe upon the promiſe, but not 
as to the other-count, it will be bad for the whole, R, 


In debt againſt an executor or adminiſtrator, if the defendant 
pleads ſeveral judgments and no ett ultra; if the plea is bad as 
to one of the judgments, it will be bad for the whole: as, if one 
of the judgments was againſt the teſtator and B. and he does not 


ed with it. R. 2 Sand. 50. 4 
In covenant and ſeveral breaches, if defendant pleads onutlaw- 125 
ry in bar, which 1s a bar for one breach, and not for the others, it ad 
will be bad for the whole. R. Lit. 5 15. 95 
If an attorney puts in court a plea notoriouſly falſe for de- 7 , 
lay, it will be a breach of his oath, for which he may be fined. 10. 
Sal. 5 15. * 
But an attorney is not bound to ſwear his plea, but where it's 6 
a foreign plea. 1big. n 
he de 
| tz pr 
(E. 37.) When it ſhall be aided, cache 
| iter 
A bad bar may be aided by a replication: as, if the defendant in 2 (rs, 
aſſize pleads a feoftinent upon condition, and entry for the condi- If t 
tion broken, without ſhewing the deed, as he ought; if the plan- den, 
tiff replies, tliat after the feoffinent and entry he re- enſeoſſed him, (etect 
this confeſſion in the replication aids the defect in the bar. Pl. Gm. 70 
220. b. | 00, 
— if the plaintiſt replies, that before entry the defendaat re- b jo:ne 
leaſed to him. 1bid. lken d 
So, in debt on a bond to make an eſtate to A. if the defendant 2 
pleads that he enfeoſfed another to the uſe of A. which is not good 
without ſhewing that A. was a party or had the deed, Cc. pet i Dy th 
the plaintiff replies, that he did not enfeoſt, this aids the bar. R. ye, 
Cre. El. 825. ending 


So, if on a bond to accept a leaſe on requeſt, the defendant 1 g. de 
pleads nan requievit, the plaintiff replies that he tendred 3 ter of lil 


leale without ſaving of what lands, and ifive 18 joined * a 58 
| C 2, 
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he requeſt, this aids the deſect in the replication. R. Crs. 
ur. $60» 
3 51 the defendant pleads an award, &c. uncertainly, and 
the plaintiff makes a replication, which imports the award, 
Cr. to have been made, it aids the uncertainty of the bar. Yide 
238. 
gr: i the defendant pleads a judgment without ſaying pront pa- 
i per recordumy and the plaintiff by his replication ſays the judg- 
ment is fraudulent. R. 3 Lev. 311. 
$o, if the plaintiff by his replication ſhews that he has no cauſe 
of ation, there ſhall be judgment for the defendant, tho' the 
Mr is defective; for the court will judge on the whole record: 
zz in eſcape at Condon, the defendant pleads a retaking upon 
freſh ſuit at Sele, the plaintiff replies, that he was out of 
his view before the retaking ; this admits the retaking on freth 
uit, and then he ſhall not have an action for an eſcape; tho” re- 
king at another place would be a bad plea on a demurrer. R.'3 Co, 


*1, 6 
| But a bar, which wants ſubſtance, cannot be aided by a repli- 


cation, D. 8 Co. 120. 6. 

As, if the defendant pleads an agreement, and does not ſhew a 
las faction, if the replication denies the agreement, this does not 
ad the bar. Kit. 237. 6. 

On demurrer, the court looks for the firſt fault; therefore, if to 
lebt on bond defendant pleads payment before the day, it is not 
made good by plaintiff's replying and tendering iſſue. Anon, H. 


1G. 2 Wil. 150.] 


do a bad bar or replication cannot be aided by a verdict : as, if 2. 19 
y verdict. 


the defendant preſcribes for a common and juſtifies tend. commu- 
Vide ante, 
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fir predifa, but does not ſhew that the cattle were /evant and (C. $5.) i 1 
chant, or put therein at a proper time, this ſhall be intended 3 

ther a verdict - for the preſcription. R. Cro. El. (458.) R. 1 
265.44 | .F 

[f the defendant juſtzhies as aſſignee of a reverſion for rent in 4 

uren, and iſlue is upgn nothing in arrear, and it is found ſo, the - 

. (fect of attornment to the grant in reverſion ſhall be aided. &. .Y 
1 8 
do, if the defendant pleads an inſufficient plea, whereon iſſue NY 

1 


b ne, and a verdict for the plaintiſt, no advantage ſhall be 
kn by the defendant of his bad pleading. R. 5 Mod. 227. 
, Fe Amendment, (P.) . 


- 


FE a. 4 = 
1 "= 
3 


d 7 
t bythe g. 8 H. 6. 12. miſpriſion of a clerk, and after verdict (x 39.) 2 
. de /, 32 H. 8. 30. miſpleading, lack of colour, inſufficient * 1 

peting or other default of the party, and by the /. 16 & 17 Car. — * 
it a g. defect in form, miſtake of name, ſum, or time, or other mat-" "of 
I kr of like nature, not being againit the right of the ſuit or where- f 
1 on r _u is altered, thall be amended. Vide Amendment, (K. & 
de 2, NI. 
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, PLEADER. | 
What ſhall be a miſpriſion or defect in form. Vide Amergg,. 


After a plea delivered and before entry on the record. 
may be amended on notice and payment of coſts. Pr. Reg, » 
Sal. 520. | 

Tho! it be three terms after. Pr. Reg. 408. 

So a defendant before ifſue or demurrer may wave a ſpecial ple 
and take the general iſſue. Sal. 5 15. 

Not aſter a rule to plead peremptorily or demurrer to his ple 
Ibid. 


And there ſhall not be a rule for a peremptory plea till the rut; 
are expired, Sal, 516. | 7 
If defendant pleads ni debet to debt on bond for performances; : 
covenants, the court will permit him to waive his plea after joinder c 
in demurrer, and to plead performance, on putting plainti f in x t 
good condition as if he had pleaded right at fuſt, Herbert v. Grff. 
fiths, H. 16 G. 2. Str. 1181.] v 
So it a declaration be amended after a plea, the plea may be al, h 
tered. Pr. Reg. 409. : 
So a plea may be waved by the conſent of the plaintiff's attorney, 
without motion. Pr. Reg. 423, | b 
Or, if the attorney will not conſent, by rule of court on motion, 
if it be no prejudice to the plaintiff, Bid. þ 
But after the plea is entred on record it cannot be amended, n 
Pr. Reg. 415. & 
(E. 40.) To whom a Plea ſhall be delivered. U 
The plea ought to be delivered to the plaintifF's attorney or cleti im 
C. Alt. 297. ö ö del 
Or, if he is not known, or refuſes to accept it, it may be leit ſha 
the prothonotary's office. C. Att. 297. Pr. Reg. 418. 75 
In C. B. if the general iſſue be pleaded, the defendant's attorne l 
ſigns the plaintiff's attorney's dogget, who thereupon makes ly, 
copy of the ifſue and delivers it to the defendant's attorney ſha 
who pays for the entry and the book. C. Att, 40. Vi . ful 
R. 11.) [ 
; If the plea be ſpecial, it muſt be delivered under the hand ut ple 
ſcrjeant or counſel. C. Att. 40. 
Counſel ought not to ſign a frivolous plea, Sal. 517. he 1 
| 224 
E. 41.) At what Time. 4 
If the defendant has not an imparlance, he muſt plead the fi * 
term or within 14 days after. C. Att. 295. : 1 
Or at leaſt, if the plaintiff gives a role to plead, he mult pi 7 
before the effoin day of the next term. Mod. Ca. 22. : by: 
| So, if there be an imparlance, he muſt plead within four da — 


after the beginning of the next term. 


[ Dec 


P LEADER. 


[Declaration de bene eſſe is neceſſary to take advantage of the 


term, if the writ is of the firſt or ſecond return, where de- 
fendant is to plead without imparlance, but not otherwiſe. 
Barnes 91+] 

If a declaration be delivered before the eſſoin day of the term 
after the proceſs is returnab'e, and rule given the next term, he 
muſt appear and plead before the rule expires. 

go he has the whole term to plead in abatement. 8. 515, 

Every plea in abatement mult be pleaded, before the rule for 
pleading is out, and cannot be pleaded after an imparlance, unleſs 
the declaration be delivered, ſo late in term, that the defend- 
aut is not bound to plead to it in that term, or be delivered after 
term; in both which caſes the defendant may, within four days in- 
clufive of the ſubſequent term plead any plea in abatement, as of 
the preceding term. 1 Term Rep. 278.“ 

[If declaration is delivered without notice to plead, and after, 
wards notice in writing is given to defendant (living above 40 miles 
from London) to plead in eight days, it is good. Auen II. 2 G. 3. 
2 V1. 137+] | 

In country cauſes, defendant living above 20 miles from London, 
las eight days to plead, Barnes 244. ] | 

If a declaration be delivered to a defendant in priſon upon the 
h.4&5 V. & M. 21. before Menſ. Paſch or Craft Anima, 
in London or Middleſex, or 40 miles diſtance, he muſt plead two 
(ays before the eſſoin day of the next term. Vid ante, (B. 5. 
C. 4. 

If farther diſtant, he may imparl to the next term. Vide ante, 
(D. 2.) | 

If the defendant appears upen a habeas corpus returnable 
immediately, in Hilary or Trinity term, and the declaration be 
delirered eight days before the end of the term, the defendant 
(hall plead the ſame term, ſo that it may be entred. Pr. Reg, 
70. 406. | ; 

in Eafter or Michaelmas term, and the declaration be de- 

wred before Menſ* Paſch* or Crus Animar\, the defendant 
- plead the fame term, ſo that it may be tried. Pr. Reg, 70. 
. 515. 
lt a declaration be fo delivered on a cpi corpus, he ſhall only 
plead to enter. Sal. 515, 
(If declaration is delivered to a priſoner laſt day but one of term, 
he mult plead two days before the Min of next term. Barnes 
li the defendant he an officer of the court, he muſt plead with- 
neight days after the bill filed and rule given. Sal. 517. 
hu the rule may be given the day of the filing of the bill, 

«517% 

And Sundays, &c. are counted. Bid. | 

(Sndays are counted, unleſs they are the firſt or the laſt 
Gy; if the rule is given on Sunday, it is void; if it expires 
1b defendant has all next day to plead. Aron. E. 46. 

ir. 8. 
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[Sunday 1s included in matters in pais, as notice of trial; þ 


not in matters in court, as in pleading. Proſſer v. Winſton, T, 1722. 


Bunb. 113.] 

And, if there are not eight days within the term, he muſt plead 
in four. Sal. 5 17. 

[Defendant ſhall not now be obliged to plead ſooner upon a ſpe- 
cial capias by original, than upon a /atitat; tho? formerly it was 
otherwiſe, Haywwys v. Savage, H. 12 G. Str. 684.) 

[Formerly the rules to plead ran for eight days, and the four 
firſt only were allowed for pleas in abatement; but pleas in chief 
were ſuthcient, if they came in before judgment ſigned. In Tin, 
6 G. 2. the time of pleading was ſhortened to four days, and ng 
proviſion for any diſtinction between the two ſorts of pleas; but 
this does not enlarge the time as to pleas in abatement, which muſt 
ſtill come in within the four days, and cannot be received after. 
Long v. Miller, T. 16 G. 2. Str. 1192. Will. 23. Anderſmv, 
Baddiſlade, P. 20 G. 2. Str. 1268.] | 

If the plaintiff do not demand a plea, the defendant may plead 
in bar after the expiration of the four days, but he cannot plead 
in abatement after the four days, tho* no demand made; and 
if he does, the plaintiff may ſign judgment. 1 Term Rep. 669.5 

*So, he may ſign judgement at any time after twenty four hours 
from the time of the plea demanded. Id. 454.“ 

If oyer is not delivered in time, defendant has as many days 1 
plead after the rules are out as he had when he demanded cher. 
Powel v. Guy, T. 12 G. Str. 705.] 

[Defendant has as long time to plead after aer given, as lic had 
when cyer demanded. Barnes 238. ] 

The court will grant time to plead, if defendant is fo ill of a 
palſy as not to be able to ſpeak or write, on condition that he do 


nothing to prejudice plaintiff; but, if it continues long, there muſt 


be a commiſſion out of chancery to take him into cuſtody, 7% 
v. Groſvenor, T. 7 GC. 2. B. R. H. 52. 

{On affidavit that defendant does not know plaintiff, and cannot 
find his attorney, whoſe name is not on the roll of attornies, the 
court will [tay proceedings till notice where plaintiff lives; and fx- 
ing the rule in the oſſice, good ſervice, Evans v. Jones, I. 9 C. 2. 
B. R. H. 179.] 

[If defendant is abroad, and his attorney dead. on notice to bal, 
court will order that demand of plea in the office thall be ſuſhcient, 
B irnes 307.] | 

The court cannot ſtay proceedings in debt on bond, becauſe it 
was agreed not to be made uſe of but on certain contingencies. 
Delli. v. Lengley. P. 9 G. 2. B. R. H. 240. ] | 

On an information if the defendant be brought up by a c. 
fins, he muil plead infarter, R. 3 Mad. 215. Vide Information, 
(D. 5.) 3 

or is a priſoner. 


S0, if he comes in perſon, or by recognizance, 
D. 3 Hd. 215. ; 
By the /. 13 Car. 2. 2. a priſoner brought up by habeas corp 


— * . ” 
-A ferved with a declaration at the bar; and now by the /. * 
— 0 
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1, & M. 21. and 8 & g W. 3. 27. a priſoner ſerved with a 
Yeclaration in gaol, ſhall appear and plead, otherwiſe, on rule given 
to be out in eight days at leaſt after delivery of the declaration 
and affidavit of ſuch delivery, plaintiff may ſign judgment. Vide 
. onte, (C. 4+ ; 

* Nt not be given, till aſſidavit filed with the ſecondary of 
the time when, and to whom the delivery was. 

And judgment {hall not be ſigned before a copy of an affidavit 
he produced to the prothonotary, and a certificate that there is no 
appearance entred. CY 

A judge at his chambers, in vacation-time, may make an order 
that defendant ſhall plead ſuch plea as he will ſtand by. Fer v. 
Sn, P. 32 G. 2. 2B. M. 781. 

And after a rule to abide by a ſpecial plea, or plead ſuch other 

plea as the defendant will abide by, he can only plead the general 


iſſue, 1 Term Rep. 693.“ 
*But he may along with the general iſſue give notice of ſet off. 


Il. ibid. a 

(If after four day rule is expired, defendant obtains judge's 
order to plead ifſuably two days before eſſoin of next term; and 
before that pleads fender, and intitles it as of preceding term, it is 
regular; for it is not after an imparlance, and tender is iſſuable 
within the meaning. Xii v. Maidman, H. 30 G. 2. 1 B 
M. 59. 

= a defendant has obtained an order for time to plead 
en the terms of pleading ifſuably, he cannot plead the ſtatute 
of limitations, or any other plea that does not go to the merits, 
and if he does, the court will ſet it aſide on motion. 2 Term 
Red. 290.“ | 

*Thus, a plea of judgment recovered if not true in fact, is not 
an iſſuable plea within the meaning of a rule for time in B. R. 
1 Bl, Rep. 376. ſo, vice verſa, comme ſemb, and ſo a judgement in 
the ſame court. 

*After an order to plead an ifſuable plea, tender to part and 
nn aſumpfit to the reſidue, is a nullity. Barnes 252.* 

[If defendant has time to plead on the common terms, and doth 
not, and plaintiff thereby loſes an aſſizes, judgment ſigned ſhall 
not be ſet aſide on terms. Barnes 254. 

(If defendant obtains judge's order for time to plead, on plead- 
ng iſſuably, and taking ſhort notice for next aſſizes, and pleads 
recovery in another court, and plaintiff, thereupon ſigns judgment, 
tho the court will ſet it aſide, as the plea is within the letter of the 
order, yet as it is not within the intent, they will direct that if 
the record is not produced in proper time, there ſhall be judg- 
ment for plaintiff, and defendant ſhall take ſhort notice of execut- 
ing inquiry within the term. Lori iel v. Fackſen, P. 33 G. 2. 
2 117. 

(If defendant has time on rule to plead iſſuably, and pleads 
a recovery in another court, it ſhall be tet aſide with colts on 
the attorney. Cave v. Aaron, M. 10 G. 3. 3 Wil, 32.) 

[General 
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[General performance of covenants, not ſigned by counſeh i 


not an iſſuabie plea. Barnes 354. ] 


[Demurrer is not an iſſuable rejoinder within an order for time 
Barnes 168.1 | 

Let a demurrer on the merits is an iſſuable plea within de 
m-aning of ſuch rule. 2 Bl. Rep. 923.* 


(F. 42.) Judgment for Default of a Plea, 


When there ſhall be judgment on default or confeſſion. Vid: #1 
(i: 424 

[If plaintiff enters appearance, judgment may be ſigned, with. 
out calling for plea. Barnes 249. | | 

If defendant's attorney has undertaken to appear, judg. 
ment may be ſigned tho' appearance is not actually enter:d, 
Barnes 238. 

If declaration is left in the office before appearance or notice, 
then appearance, and then notice in another term, and judgment 
ſigned next term, it is good; for the declaration is ouly well de- 
livered from the notice. Barnes 242.] 

If the defendant appears and pleads nothing; his attorney mar 
ſuffer judgment on non ſum informatus. Vide poſt, (X. I.) | 

[If a matter which ought to be pleaded in abatement is pleaded 
in bar, judgment ſhall be for plaintiff; as if defendant, who is ſued 
alone, pleads that it is upon a joint bond. Watts v. Goodman, H. 
13 G. Ld. Raym. 1460.] 

(Summons after rule to plead is out, is no ſtay, and judgment 
may be ſigned. Barnes 241. 252, 254. 273-] 

If ſummons for time 1s ſerved before judgment can be regularly 
ſigned, it ſhall be ſet aſide on terms. Barnes 265.1 

[If defendant has time, on terms of pleading iſſuably, and 
puts in a ſham demurrer, judgment may be figned, but not 
if it is a fair demurrer. Gray v. Afbton, M. 6 G. 3. 3 J. 
M. 1788.] 

[Or if he is to rejoin gratis, c. and inſtead thercof demurs, 
Barnes 371. 168. 

[If defendant under order to plead ĩſſuably, pleads in abatement, 
plaintiff may ſign judgment without applying to the court, Suri, 
26 | 3 

5 may be ſigned without a new rule, after order for 
time to plead, Barnes 243-] 

[After rule given to plead, plaintiff being ſtaid by injunction, 
may ſign judgment without a new rule, Barnes 238.) 

[Judgment ſhall not be ſet aſide for irregularity in the apy 
pearance entered by plaintiff, . if defendant had notice ot Us 
declaration left in the ofhce, for he ſhould have applied foone?, 
Barnes 242. ] 6 ; 

[If non pref. is figned irregularly, plaintiff may proceed to judg- 
ment. Barnes 251. ] 

If the defendant appears, but does not plead according to 
the courſe of the court, there ſhall be judgment againſt him by 


PL EAD E R. 


If defendant dies pending argument, judgment ſhall be ſigned 
nume pro tunc, even tho plaintiff had delayed himſelf by joining 
iſue on an immaterial plea, Barnes 255.] 

Judgment ſigned after defendant's death is good by rela- 
tion, if roll filed before n day of next term. Barnes 266, 267, 
68. 270. 

But — ſnall be no judgment againſt him till a rule to plead 
giren in the prothonotary's office where the cauſe is entred, and 
expired. C. Att. 295. Mad. Ca. 22. 

If ſeveral defendants, and one has no notice of writ or decla- 
ration, judgment muſt be ſet aſide, Barnes 246. 203.] 

Notice of declaration muſt be dated, and contain the nature 
of the action. Barnes 291. 295. 299. 409. ] 

(If the nature of the action. is not expreſſed in notice of decla- 
ration, judgment ſhall be ſet aſide. Barnes 498.] | 

[Notice of declaration left under the door of the houſe where 
defendant had been ſerved, but now empty, good; but put under 
the latch without knocking, bad, Barnes 403. 411. 278.] 

[If notice 1s not given till after two terms from return of the 
writ, (tho* declaration was in time) it is irregular. Farnes 291. 
If defendant's attorney cannot be found, notice to the party ts 
ſufficient. Barnes 307. 

[In bailable action, notice of declaration de bene «fe is not ne- 
ceſſary, Barnes 301. ] 

[If judgment is entred for want of plea in four days, and 
there has been no notice of declaration, tho' ſpecial bail put in, 
excepted to, and juſlified, and afterwards plea of coverture, 
judgment ſhall be ſet aſide. Simmonds v. Shannen, M. 11 G. 3. 
3 Wil. 147.] 

[Notice to plead in four days, inſtead of eight, is bad, though 
plaintiff ſtays eight. Barnes 302. 

[Notice to plead within the firſt four days of term, good; and 
the days incluſive. Barnes 303+] | 

[If rule to plead before notice of declaration, judgment bad. 
Barnes 248.] | 

[Demand of a plea on declaration, not ſufficient; it muſt be in 
writing after rule given. Barnes 276. 

*And a demand of plea before the defendant has appeared, or 
the plaintiff filed common bail for him, is a nullity. + Term 
Rep. 635.“ 

[Declaration left before appearance muſt be marked de bene ee, 
or judgment bad. Barnes 257. 310-] 

[Writ returnable in ZEafter, judgment ſigned, and ſet aſide for 
detective notice in Trinity; proper notice in Michaelmas, judg- 
ment ſhall be ſet aſide; for the declaration (i. e. the notice) is too 
late. Barnes 291.] 

{In real and mixt actions, common rule to plead is not ſuffi- 
cient; there muſt be a peremptory. Barnes 200. ] 

And ſuch rule does not expire till four' days incluſive are paſt, 
and it ſhall not be given after three days from the end of any term. 
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[If proceſs is returnable 15th November, declaration with ng. 
tice to plead in eight days left in the office 24th Novembzy, and 
defendant does not plead nor file common bail, and plaintiff files 
common bail, and ſigns judgment fix weeks after, it is well, He 
might have ſigned it immediately after the eight days. Shadwell 
v. Angel, M. 30 G. 2 B. AH. 55.4 

{Plea though with notice of ſet- off cannot be delivered in tle 
countcy. Barnes 25 1.J | 

[Plaintiff may ſign judgment for want of plea, if tender pleaded, 
and money not brought in, though deicendant has ſigned non pri 
for want of replication. Barnes 252. ] ; 

[If ai debet pleaded to a promiſſory note, judgment may he 
ſigned. Barnes 257.] 

— if plea by attorney of another court. Barnes 259. ] 

Or plea in abatement after ruie out. Barnes 331. 

Or if plea is not delivered in form, though a note on ſtamp 


(I plead nil debet) was ſent. Barnes 239. 


90 if the detendant pleads the general iſſue, but his attorney 
refuſes payment for tbe iſſue delivered. 1 Sal. 5. ; 

If declaration is left in the office de bene efſe, and notice given, 
detendant muſt take it out and pay for it, or plaintiff may re- 
fuſe plea and ſign judgment. Feeling v. Newton, T. 21 6. 2, 
1 Will. 173.] | 

[Judgment may be ſigned for non-payment of copy of which 
oyer is prayed. Barnes 238.] 

90, if the defendant pleads a plea merely void or frivolous, 
Semb. 1 Sand. 318. 

Or pleads a matter which would not amount to a juſtification, 
if it had been well pleaded. Mod. Ca. 10. R. 1 Sal. 173. 

So, if the defendant juſtifies in treſpaſs by a void warrant, and 
traverſes the taking in the place alledged; after a verdict for the 
plaintiff, there ſhall be judgment for him upon the confeſſion, 
and a writ of inquiry ſhall iſſue; for it cannot be on the verdict, 
where the iſſue was immaterial. R. 1 Sal. 173. 

But where the defendant pleads a defective plea, there ſhall 
be judgment againſt him upon the plea, and not upon %“ dic: 
as, if A. pleads to debt upon a bond payment at ſuch a day 
{which was after the day limited by the bond) tho' he confeſle: 
no payment within the time, yet the judgment ſhall be on the 
plea, for it is not an expreſs confeſſion. R. Cro. Hl. 823. 

So, if A. pleads that B. dicit, &c. yet being entred as a plea, 
tho' it was but as a tale of Bs, the judgment ſhall be on the 
plea, and not on ii dicit. R. Vel. 38. 

So, if the defendant pleads a thing, which would have been 3 
good juſtification. Mad. Ca. 10. R. 1 Sal. 173. i 

If the plaintiff, when the declaration is delivered, nnderwrites 
that the defendant ſhall not be required to plead, till a deed, will, 
or letters of adminiſtration ſhewn, there thall not be judgment 
tor want of a plea, tilt they are ſhewn. (. Ait. 296. 

It agent gives time, the country attorney cannot ſign judg- 
ment till it is out. Barnes 256.] 5 


P LE AD ER. 


go the defendant need not plead till cyer of the condition, deed, 
59, and a copy thereof delivered. Pr. Reg. 417. 

[Judgment ſhall be ſct aſide, if perfect cer has not been given. 

nes 26 . 

1 ny having had time to plead, pleading an iſſuable 
plea, pleads a bad plea (as nil deber, to caſe on a promiſſory note) 
it is not a breach of the order, for it will be 2 after verdict, or 
plaintiff may have judgment on demurrer. Baily v. Edwards, M. 
9 „ 3. & H. I 79.] 

[Judgment cannot be ſigned till ſummons to ſhew cauſe why 
time, Ec. is diſcharged, tho? defendant's attorney did not attend. 
Barnes 240. 255+] ; 

[On order for two days time, judgment cannot be ſigned till 
the third day in the afternoon. Barnes 266.] 

If time to plead be granted to a defendant, who is then dead 
{unknown to attornies) and at the expiration of the time judg- 
ment is ſigned, it ſhall be ſet aſide. Sibbet v. Riqſel, M. 9 G. 2. 
B. R. H. 183.] 

If defendant dies after the rule to plead is out, but before 
time given by judge's order is expired, the ſuit abates; and in- 
terlocutory judgment, and all proceedings thereon, ſhall be ſet 
aide as irregular. Wallup v. Irwin, H. 25 G. 2. 1 Will: 315.] 

[Where bail is filed, plea muſt be demanded in writing, tho 
notice to plead be on the back of the declaration, otherwiſe judg- 
ment will be ſet aſide with coſts. Vit v. Oldfield, T. 19 & 20 
6. 2. 1 Wil. 134.) | 

[If defendant has time to plead on the uſual terms of pleadin 
an I able plea, &. and pleads 23 H. 6. c. 10. (againſt ſheriffs tak- 
ing bonds cclare ¶fieii, Ic.) and that this bond was taken for eaſe 


and favour, &c.—it is within the order; and judgment ſigned for 


want, Cc. thall be ſet aſide with coſts. Dearden v. Halden, P. 
31 6. 2. 1 B. N. Gog.] 0 

[Judgment beeauſe defendant- pleads in abatement, without 
taking out the declaration, is irregular. Barnes 250. ] 

[Judgment cannot be ſigned for want of new plea after decla- 
ration amended ; defendant need not plead de nv. Barnes 273.] 

[Judgment on a declaration, intitled of a wrong term, is void. 
Barnes 274+] 

(If outlawry is pleaded in bar, and not as a dilatory, judg- 
ment ſigned becauſe it is not / pede figilli, ſhall be ſet aſide. 
Barnes 241 ] | 

So judgment ſhall not be entred, if a plea be delivered at any 
tune aſter the rule expired. Pr. Reg. 406. 

90, if an action has depended four terms without proſecution, 
here hall not be judgment without a term's notice given to plead, 
Pr. Reg. 411. | | 

do, after judgment, if the plaintiff's attorney conſents to waive 
I, he ſhall be bound ſo to do, tho? his client refuſes. 1 Sal. 86. 

Judgment ſigned by miſtake may be waived, and new rule 
nd judgment, without leave. Barnes 251.] 


So, 
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So, if judgment be ſigned for want of a plea, and the defend. 
ant offers an iſſuable or fair plea without delay, it ſhall be dit. 
charged on payment of colts. Sal. 5 18. 

[Judgments are frequently ſet afide on coſts, pleading ifluahly 
and taking ſhort notice. Barnes 242, 243. 250. 253. 256. iy 


271- 303+] . 


(Motion to ſet judgment aſide ten days after ſigning, too late. 


Barnes 247. | 
If judgment is ſigned becauſe coverture is umpreperly pleaded, 


it ſhall be ſet aſide. Barnes 246.) 

[IF ſeveral pleas, and iſſue joined on ſome, judgment by default 
cannot be entered in the other till thoſe are tried. Barnes 269. 

Judgment cannot be ſigned againſt caſual ejector for want of 

plea in form, if tenants have appeared, entered into common 
rule, and ſent note of not guilty, unleſs new declaration again} 
tenants had been delivered. Barnes 270. ] ; 

There muſt be the ſame notice and time to plead on de- 
claration after exigent ſuperſeded as after any other proceſs, 
Barnes 271.) | 

[On iſſue joined on , tiel record, rule for judgment, if final, 
mult be untels cauſe in four days; if interlycutory, four days not 
neceſſary. In proceedings by original, a general return day 1s 
given to bring in record, and defendant is called at riſing of 
court; if he fails, rule unleſs cauſe on the appearance day, and 
record may then be brought in; but by bill againſt attorney, the 
day given 1s a day certain, and record cannot be brought in after, 
and at riſing of court they will appoint the day for judgment ,,. 
Barnes 265.] : 

[Motion to ſtay proceedings for irregularity in proceſs, or no- 
tice of it, muſt be before judgment. Barnes 269. 296.] 

And for irrcgularity in notice of declaration, two days be- 

fore inquiry is to be executed. Barnes 255. } 

[Copies of proceſs muſt be annexed to the affidavits to ſtay 


proceedings. Barnes 298. ] 


(F) Replication. 
(F. 1.) To whom it ſhall be delivered. 


A Replication is the plaintiff's reply to the defendant's plea 
and ought to be delivered to the defendant's attorney. C. 


Att. 40, 41. 
(F. 2.) In what Manner. 


If the replication be ſpecial by traverſe or otherwiſe, it mult be 
under a ſerjeant or counſel's hand. C. Alt. 40. 

[Replication of nu tie! record muſt (in C. B.) be ſ:gned by 2 
ſcrjeant, R. (all pleas except general iſſues D.) eſpectally if the 
plea was ſigned by a ſerjeant. Simſin v. Neale, T. 30 & 31 6.2. 


2 Wilſ. 74. Barnes 365.) 


P L EAD E R. 


(F. 3.) At what Time. 
If the defendant pleads, the plaintiff muſt reply in the next 


"aol if he does not on the day given, he will be nonſuited. 
t. 129. ; 
2 5 cannot be compelled to reply the ſame term, in which 

the defendant pleads, Lat. 129. 5 
et ſeems now however to be the rule, that no time is limited 
for the plaintiff to reply, but that he may be compelled by a four 
day rule from the defendant, and if this rule be not obeyed the 
dcfendant may fign judgment of nengprot, without any further 
gemand in the K. B. and after demand in C. B. Vide Imp. Fratt. 
C. B. 283. K. B. 249.* 


(F. 4.) The Form of a Replication. 


The replication ought to anſwer the whole plea, otherwiſe it 
38 2 diſcontinuance. 1 Sand. 338. Vide ante, (E. 1.) 

[If the plea admits a non- performance by offering an excuſe, it 
i5 ſufficient if the replication meets the plea, and falſiſies the ex- 
cuſe, in all cafes (except only an award.) Attorney-General v. 
Ellifen, T. 5 G. in Sc. Str. 1916] 

The replication ought to aſcertain the matter to which it re- 
plies : as, aſſump on ſeveral promiſes, the defendant pleads 72911 
ze, the plaintiff replies that part of the goods were for neceſiary 
food, part for cloaths; it is bad, if he does not ſhew what part 
was for the one or the other. R. Lut. 241, ide 1 Term 
Rep. 40.* 0 

[To plea of plene adminiſtravit except 101, replication praying 
judgment for the 10/. damages, and “ further, that on the day 
Hof ſuing original defendant had goods of teſtator to the value 
« of the reſidue of the debt, over and above the 104.“ is good. 
Lickzer v. Coward, P. 10 G. 3. 3 Will. 52:] 

But, if there are ſeveral pleas, and the plaintiff replies qu2zd 
{paralia placita predifa, it is good, tho' he does not make a ſeve- 
al replication to every plea in particular. R. 1 Sid. 39. 

And, if the plaintiff by replication ſhews ſeveral matters, and 
begins his replication precludi non quia quoad, &c, dicit, and makes 
i general concluſion to the whole; yet they are ſeveral replica- 
tons as well as if he had ſaid guead, &c. præcludi nom to every 
matter. R. 1 Sand. 337. But Sanders ſemb. cont. 

In formedon, if the defendant pleads ſeveral fines, the demand- 
at may ſay that the ſeveral fines were without proclamations, 
and need not reply to every bar particularly. R. Dy. 182. a. 
And il there are ſeveral replications, or pleas, and the re- 
ander or replication ſays gud placitum prædictum, in the ſingular 
dumber, yet it is good; for it is namen collecivum. R. cent. Lal. 
6j. R. acc. 1 Sand. 338. But Sanders ſcinb. cont, 
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So, if there are ſeveral pleas, and the plaintiff makes one fe. 
plication to all, it is good: as, de /on tort to the ſeveral pleas, 
R. 1 Leo. 124. 

Yet a demurrer quoad ſeparalia placita prædic“ A. and RB. 
who plead ſeverally, is bad; for he ought to demur ſeverally, 
R. 1 Leo. 139. 

[In debt on bond to perform articles, the plaintiff cannot rep 
new matter in the deed, but mult ſet it out upon yer. Stib; y. 
Clough, M. 6 G. Str. 227.] 

[If defendant pleads that the ditches, ways and paſſages, were 
fo filled with water that he could not carry off his tithes, and 
plaintiff replies, that the ditches, ways and paſſages, were not ſo 
filled, it is good, tho' in the conjunctive. South v. Fones, Il. 


6 G. Str. 245.] 
[It is good if it alledges plaintiff ſhould not be barred from 


A having his action aforeſaid, tho' it doth not ſay, in this court, f 
— Gardiner v. Feſſop, H. 30 G. 2. 2 Wilſ. 42.) 
3 W 
4 (F. 5.) How it ſhall conclude. C 
4 So a replication ſhall conclude with praying debt and damages. pl; 
4 R. Cro. El. 256. Adm. 1 Sand. 98. | hog 
4 And therefore a replication, concluding unde petit judicium if ent 
* the plaintiff ab actione precludi debet, ſeems bad on a ſpecial de- 7. 
4 murrer. Ray. 182. \ 8 
. Yet where the plaintiff prays judgment and his debt, it is ſuſſ- 1nd 
1 cient, and damages ſhall be given as incident. R. 1 Lev, 222. 2nd 
4 So, in debt, if the plaintiff prays judgment and damages, ure 
4 omitting the debt, it will be good; for when the court gives L 
4 judgment, it ſhall be for the whole. R. un a ſpecial demurrer. 80 
9 2 Lev. 19. that 
* But a bad concluſion, generally, is only form. D. Ebb. 321. the | 
| And therefore not praying damages ſhall be aided on a general leaſe 
demurrer. R. 1 Sand. 98. | 105. 
[If replication begins wrong, and concludes right, it is good; 80 
for the concluſion makes the plea. Talbot v. Hopwned, P. 5 C. 2. hide | 
C. B. Fort. 335] unne 
[Wherever a traverſe is added, there muſt be an averment. Vas tt 
Baynham v. Matthews, T. 4 G. 2. Str. 871.] ; 905 
*Unleſs it deny the whole ſubſtance of the plea and then it duinti 
muſt conclude to the country. Doug. 95. n. (92). reſpal 
&part 
id 
(F. 6.) Muſt be conformable to the Count. ry 
=, ad Ws it 
So a rejoin= The replication ovght to be conformable to the count: an or. 
det to the therefore in treſpaſs for a wrongtul taking and detaining in priſon, If n 
1 get. if the defendant juſtifies by proceſs, &c. and the plaintiff replies *. 
(H.) that a ſuperſedeas afterwards iſſued, after which he detained lum, wade, 
it will be bad; for by his replication he does not maintain the Leads 
wrongful taking but only the detention. &. (72. El. 494» barre, 


4 Vo, 


fn treſpaſs, if the defendant pleads his Hreebeld, and the plain- 
iff replies, de ſont tort the defendant committfd the treſpaſs, but omits 
the carrying away of the poſts in the deflaration, it is bad. KR. 
'Lut. 1402. 
1 > for 80 J. on bond, the defendantypleads that it was given 
for money won at play; replication that it was not for money 
won at play is bad; for he ought to ſhy, no part of the money 
was won at play. R. 2 Mod. Ca. 579/58. 

[In falſe impriſonment on 12 G. if defendant pleads proceſs 
of an inferior court, and plaintiff replies the debt was g. and no 
i/hdavit made of the debt, it is bad; for the caſe of an affidavit 
in an inferior court is dropt in the act. Rycraft v. Calcraft, Fort. 


Aa 


344] 2 

So, if a replication departs from the declaration, or a rejoinder (F. 7.) * 
from the plea, it is bad. Co. Lit. 303. b. — . 

Departure is, when a replication contains ſubſequent matter, ba. if the be 
which does not maintain or fortify the matter in the declaration, replication, 4 
05. Lit. 304. a. : a, . — _ 15 

As, if the defendant in treſpaſs intitles himſelf by deſcent, the tain the 4 
plaintiff replies a feoffment by the defendant himſelf, if the de- — — 3 
tendant rejoius that the feoſfment was upon condition, and he ” JC 
znzred for the condition broken, this is a departure. PI. Com. * 
7. b. Co. Lit. 304. a. '<] 

So, if the defendant in covenant pleads performance, generally, 1 
ind the plaintilF aſſigns a breach in the not doing of ſuch an act, 4 
1! the defendant rejoins that he offered to do it, this is a depar- [ 


is 
— 


ture; for offer aud refuſal is not the fame as a performance. C. 


Lit. 304. a. C. Car. 76, 77. 1 

So, if a feoffnent by A. be pleaded, and the plaintiff replies 1 
tt 4. diſſeiſed him and then enfeoffed, and he re- entered, and 1 
the defendant rejoins that after the feoſfment the plaintiff re- 4 
ſed, this is a departure; for it is matter ſubſequent. Y. Com. 4 
195. ö. 1 

do, in treſpaſs, if the defendant juſtifies the diſtraining a * 
hide for a cuſtomary payment, and the plaintiff replies that he # 


unned the hide after the diſtreſs, and the defendant rejoins that it 
vas to prevent its rotting, it is a departure. R. Cn. Hl. 783. 
$9, in treſpaſs, if the defendant juſtifies by a warrant, and the 
pamtiff replies that after the warrant (v.) ſuch a day he did che 
neſpaſs, and fo varies from the time in the declaration, it is 2 
leyarture, R. Cro. Car. 228. per 2 J. Cro. Car. 246. 334. 
ate poſt, (F. 1 t.) 
do, if he juſtifies by a deed dated 1 A, and in the rejoinder EY 
us it was primo deliberat” ꝙ Miij. R. 3 Lev. 349. ä by 
Ur varies in the date of a bond. 1 Sad. 222. 2 
| If defendant pleads that the ſhip went from London, to B. A 
vichout deviation, and from B. to Laudan, but was loſt in v2:agia 0 
recs; if the plaintiff ſhews a deviation to Famarca, and the | 1 
Giendart ſays that the was impreſſed to Jamaica, it will be a de- ; 
Pure, K. Shin. 345. 
Vol. V. Ff 5 80 
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So in debt on a bond to perform an award, if the defend;ny 
pleads ne ſuch award, and the plaintiff thews the award and afſwng 
a breach, and the defendant rejoins that the award is bad, thi; i 
a departure. R. Ray. 9.4. 1 Sid. 180. R. 2 Rl. 692, l. 40. 

So, if the defendant rejoins that the award was na delivered, 


Sec. R. 2 Sand. 184. I Lev. 300, 


Or, not made of all controverfies. 1 Lev. 127. [R. an D. | 
murrer. Harding v. Helmes, II. 19 G. 2. 1 Will. 122.) a 
So, on a bond to inderanify, if the detendant pleads non dow. : 
nificatus, and the plaintiffs by replication ſhew that they ar 
damnified by maintaining his baſtard, rejoinder, tht he effercd 10 a 


maintain, is a departure. R. 2 Sand. 84. Vide 1 Sand. 117, 


So on a bond to perform covenants, which was to make a fenee * 
when he cut down the wood, the defendant pleads that he di d 
not cut down any wood, and the plaintiff replies that he cut twy 6 
acres and did not make a fence, and the defendant rejoins that le ; 
made a fence ; this is a departure. R. Dy. 253. 6. IG 

If a bond be to pay all charges to an attorney for ſuch a ſri; - 
and the defendant pleads payment, and the plaintiff thews ſuch a 1. 
ſum not paid, and the defendant rejoins that he had no bill of u; 
this is a departure. N. Cut. 422. | | * 

Or, if the defendant rejoins that the plaintiff did not name 15 
place for the payment of it. R. 2 Mad. 31. " 

[Debt on bond, with condition to execute the office of overſcer 7 
ſingly without plaintiff's aſſiſtance; defendant pleads, that he did g 
execute ſingly without plaintiff's aſſiſtance; plaintiff replics, tut | 
he did not execute ſingly without plaintiff's aſſiſtance; defend | 0 
rejoins, that plaintiff voluntarily took on him the office with! _ 
defendant's requeſt, and that he did it without his requeſt; it n par 
a departure. White v. Clever, M. 13 G. Fort. 333. Lid a [ 
Raymond 1449. ] 15 

If a bond be to perſorm covenants, and the defendant pleacs _ 
performance, and a breaeh being aſſigned for non-payment of joe 
rent, rejoins that he was expelled. R. Ray. 22. 1 Sid. 77. on 

Or, if he rejoins, that he has paid ſo much rent and fo much 1 5 
for taxes, which makes up the whole demand for rent. K. 5 
1 Sal. 221. "hy 

So, in replevin, if the defendant avows for damage-feaſart in 15 
his frechold, and the plaintiff pleads that he leaſed to B. for three tr 
years, and the defendant replies that B. made a leaſe to him for 8 
part of the years, it is a departure. R. 1 Nl. 387. | mY 

In debt on à bond to deliver plate won at a horſe race, if it ap- % 
peared before A. in three months that it was not his own horte, | an 
the plaintiff averred that it appeared before A. within three * 
months thar it was not the defendant's own horſe, the defendant of 
pleaded that it was his own horſe, the plaintiff replied that it 1. 
appeared to A. that it was not, the defendant rejoined that it was . 
and that it did not appear to 4. that it was not; this is a de- % 
ture from the bar. R. 3 Lev. 241. 0. 
If the defendant by bar preſcribes for a park within a foreſt * 


incloſed ad valuntatem ſun, and by rejoinder ſays it was m, 
_ | 


cloſed 
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doſed ſo that deer of the foreſt cannot get in, it will be a depar- 
ure. Bridge 25. 

Uf in action on the caſe on promiſe defendant pleads infancy, 
plaintiff replies 1t was for neceflaries, and defendant rejoins, 
an account ſtated, qredg; ſuperinde pred. quer. exoneravit defend- 
ant, It is a departure. Hillier v. Plympton, P. 7 GC. Str. 
— the plea is, no ca. ſa. and the rejoinder, erronice emanavit, 
it is a departure. Hyder v. Warren, J. 3 & 4 G. M. 13 C. 
Fart. 333. Ld. Raym. 1449-] : 

[So if to ſci. fa, on recognizance of bail, defendant pleads no 
ea. ſa, againlt principal, replication there was, rejoinder that it 
did not lie four days in the ſheriff's oſſice is a departure, Elliot 
v. Lane, M. 26 G. 2. 1 Will. 334-] 

[Treſpaſs for impounding plaintiff's mare; plea, damage- 
fuſunt by cating and ſpoiling the graſs; replication, right of 
common ; rejoinder, the mare was mangy, is a departure. $6, 
Palmer v. Stone, T. 32 & 33 G. 2. 2 ii. 96.] 

f defendant juſtifies in aſſault and impriſonment, under a ca, 
ol reſpond, and plaintiff replies, deſcendant releaſed him, and after- 
ards impriſoned him, and prays judgment, becauſe defendant 
las confeſſed the treſpaſs ; this is naught, and plaintiff ſhould 
lare made a new alignment, Scat? v. Dixon, P. 26 G. 2. 


2 Will. 3] 


So, if the plaintiff in his declaration claims an eſtate by the (F. 8.) 
common law, and maintains it in his replication by an act of 3 n 
parlament 3 this is a departure. Co. Lit. 304. a. mon law 

[ln debt on bond by ſheriff againſt his bailiff ro pay him 20 d. claim by a 
for every defendant's name in every warrant in meſne proceſs, te. 
&lendant pleads he had paid it, plaintiff replies that he had not 
pad it for J. defendant rejoins fat. 23 H. 6. and 3 G. it is a de- 
parture z for pleading he had paid, and rejoining he ought not to 
py; and for pleading common law plea, and rejoining a ſtatute. 

Balantine v. Irwin, M. 4 G. 2. C. B. Fort. 308.] 

do, if a man avows, for that A. being ſeiſed in fee granted to 
lim 2 rent, and the defendant pleads, ot bing in the tenements at 
th: time of the grant, and the plaintiff rejoins that IJ. was eg 
fie uſe in fee, which uſe is now executed by the ſtatute of ules 
ls is a departure. Pl. m. 105. b. 

Io, if a defendant in treſpaſs pleads a leaſe ſor fifty years, and 
be plaintiff replies, that the leaſe was void by a ſtatute, a re- 
jander, that a proviſo in the ſaid ſtatute affirmed it for twenty- 
me years, is a departure. R. Pl. Com. 105. b. 
do, in treſpaſs, for impounding his cattle, if the defendant 
leads that he impounded purſuant to the ſtatute, and the plain- 
replies that he impounded in another county, it is a depar- 


* 


Ur, R. 3 Lev. 48. on 

0. if the defendant juſtifies by a diſtreſs for rent, and the 1 

luntiff replies that he uſed and ſold them, to which the defend- 2 
Fry + ant 
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ant rejoins, that he ſold the diſtreſs purſuant to the ſtatute : W 
& M. it will be a departure; for it ſhould have been i alledsc4 
at firſt, Semb. Lut. 1425. 5 

In formedon the tenant pleads a fine by tenant in tail, the de- 
mandant ſays, partes finis nihil habuerunt, rejoinder, that the te. 
nant in tail was ſeiſed of the uſe, is departure. Dy. 291, 

To an information for refuſing an office, tne defendant pleaded, 
that he was not qualified by not receiving the ſacrament within ; 
year, the attorney-general replied, that he ought to have received 
it, the defendant rejoined, that by the act of toleration, 11 I, 
AM. he was excuſed ; this is a departure, R. 1 Sal. 168. 

Otherwile, if the ſtatute maintains the declaration. Vid: 720, 
(F. 11.) | 
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3 20 So, if he intitles himſelf by common law, and afterward; 
r cane maintains it by a cuſtom, it is a departure. Co. Lit. zog. a. 


be As, if he pleads a feoffment, and the plaintiff replies, with 

iN age, and the defendant rejoins, that by the cuſtom there an in. ; 

1 fant of the age of fifteen years, may make a feoffment. D, 

* 3 Teo. 40. Otherwiſe in Kent, 1 Lev, 81. | 

. But it is otherwiſe, if the cuſtom be alledged only in mainte. 

'Y nance of the declaration : as, in covenant againſt an apprentice, 5 
it the defendant pleads, 2wthin age, and the plaintitf replics, that 
by the cuſtom of Lenden an infant may bind himſelf an appren- 
tice, this is no departure. Semb. Cro. Hl. 653. Sem. cat, (+ 
1 Lev. 81. ty 

(F. 10 S0, if the defendant entitles himſelf to an eſtate, generally pl 

3 Or by mat- as, by a feoffment in fee, he cannot maintain it by other matter 7 

15 „ e tantamount, as, by leaſe and relcaſe, &c. Co. Lit. 304. a. 0 

4 : If he pleads net guilty, he cannot by rejoinder ſay that he was R, 

| pardoned. Hob. 271. | 

1 Departure was fatal on a general demurrer. pl 

„5 But now ſince tlie ,. 4 & 5 Ann. 16. which ſays, the judges laid 

Fr. ſhall give judgment according as the very right of the cauſe ſhal for 

4 appear to them, without regarding any omiſfion or defect in 6. 

4 any pleading, there ought to be a ſpecial demurrer: for, not. [ 

13 withſtanding ſuch departure, the whole matter appears, whereon Gur 

3 the court may give judgment. Per C. B. Tr. 7 dun. ana 

4 aa 

4 n But matter which maintains and fortifies the count or bar 1s ſear 

* What hall not a departure: as, if the tenant in afſize pleads a feoffment by 1 tt 

4 rot bea A. and the demandant replies that A. diſſciſed him, and then c. bl 

ature feoffed the tenant, and afterwards he re-entered : rejoinder, that the thing 
demandant releaſed to A. before his feofiment, is no departure. dy: 

4 Co. Lit. 304. a. Fl. Com. 105. 6. Ped 

4 Otherwiſe, if the releaſe was after the feofiment. Vide ants 4 tl 

So, if the plaintict declares on a leaſe, generally, and the de- 


+. - n - ” ++ 45: 1h Cn. 
that the firſt leate was by indenture, this is no departure. den 


Les. 156. 3 Leo. 203. 80 


ſendaut pleads, ting in the tenements, if the piaintiff replies 
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80, if the plaintiũ in his declaration ſhews a charter for diſ- 
charge of toll, and the defendant pleads a reſumption of all liber- 
ties by ſtatute, the plaintiff may reply, that they are revived by a 
ſubſequent ſtatute, and this is no departure. R. Cro. Car. 257. 

we 
5 in an action for practiſing phyſick, contrary to the charter 
10 H. 8, confirmed by the //. 14 H. 8. if the defendant pleads 
the „. 34 H. 8. 8. it is no departure, if the plaintiff replies, that 
by the ff. 1 Mar. 9. the charter 10. and /. 14 A 8. were con- 
firmed, notwithſtanding any other ſtatute, Wc. to the contrary. 
N. Cre. Car. 256. KR. 2 Cre. 121. 

On an action on a ſtatute, if the defendant pleads that it 
was repealed, the plaintiff may ſay that it was revived by another 
ftatute. 1 Lev. 81. . 

So, if the defendant pleads that it was expired, the plaintiff 
may ſay that by another ſtatute it was made perpetual. id. 

If, in treſpaſs, the defendant jultifies for a diſtreſs damage- 
faſant, the plaintiff may ſay that he afterwards converted to his 
wn uſe ; for this ſhews the taking to be a treſpaſs ab initio. R. 
1- Sal, 221. | | 

$9, in treſpaſs for taking his horſe, if the defendant juſtifies 

23 a ſtray, replication, Mat he uſed it, is no departure. R. 2 Cre. 
147. 
ji waſte againſt a leſſee, without ſaying, by indenture, if the 
defendant ſays, mi habet in tenementis, replication, that he leaſed 
ty indenture, is no departure. R. 1 Leo. 156. 
50, in debt on bond, if the defendant pleads performance, the 
paintiff replies, that the covenant was to account for all money 
received, and that he received ſuch a ſam, the defendant re- 
ns, that he was robbed of that ſum; this is not a departure. 
R, 1 Vent. 121. 2 Lev. 5. 

[If on bond to indemnify from tonnage due to A. defendant 
pleads unn damnificat. and plaintiff replies, that A. diſtrained for 
lad tonnage, and defendant rejoins, that nothing was due to 4. 
for tonnage : it is no departure. Owen v. Reynelds, If. 5 & 6 
C. 2. Fort. 341.) 

lu debt on bond, conditioned that A. ſhall not run away 
during his apprenticeſhip, defendant pleads A. did not not run 
way; rephcation, that A. was bound for ſeven years, and ran 
way before the end of them; rejoinder, that it was only for five 
cars; this is not departure, but an explanation or fortification 
«the bar. Lang v. Jackſon, M. 27 G. 2. 2 Wil. g.] 

99, if the plaintiff in his replication varies from his count in a 
ling not material, it is no departure: as, in afſumpſit, if he al- 
dyes a promiſe twenty years paſt, and, when the defendant 
Feads the ſlatute of limitations, replies, Munpſit infra ſex anne: 
ir the time of the promiſe in the declaration was not material. 
1.1 Lev. 110. per 3 J. Cre. cont, Cre, Gar. 331. Pide infra. 
Cv. Hawkins, II. 38. Str. 21. Mute uus v. Spicer, T. 
10. 2. Sur. 800. ] 
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[Otherwiſe in caſe of a promiſſory note. Stafford v. 
P. 1 G. bid.) 1 SHE: nn 
[If to afſumpfit laid on 26th March, defendant pleads tender 
on 2d April, and plaintiff replies, that before the tender ſal 
12th February, he ſued a lat. it is well. Spicer v. Matthews Mm 
4 G. 2. TFudgment of B. R. affirmed in C. Sc. Fort. 375. ; 
So, if he alledges a promiſe in the pariſh and ward of Cheep 
and afterwards in his replication ſays, that it was at A. beyond the 
ſeas, viz. in the pariſh and ward aforeſaid. R. 1 Ln. 14 | 
1 Sid. 228, , 
In 9ftmpſt by an executor, upon a promiſe to pay a collate! 
ſum on requeſt, if he alledges gued licet requiſi“ per teflat\, and 
ſpecially requeſted by the executor, he did not pay, and the d. 
fendant alledges that the teſtator requeſted, and the action was 
not brought within ſix years after, the plaintiff by his replication 


** 


EDT DIES NNE SET 2X 


2 
1 may fay, the teſtator did not requeſt, for /icet requiftt” per teflat' in 0 
* the declaration is not material. R. Hard. 41. h 
"4 In debt againſt an adminiſtrator generally, if the defendant n 
i pleads 12 afſets by ſale of lands, replication, that he has aflets, is no | 
I departure. R. 2 Co. 140. 
4 So, if defendants fever in plea, the plaintiff may vary from his tr 
% count, and it will not be a departure: as, in ejectment, ſup- if 
| poling an ejectment, ſuppoſing an ejection by fx - defendants, if h 
1 one pleads ut guilty, and the others plead ſpecially, the plaintif 1 
«al may reply to the others, ſuppoſing the ejection by them on, 
6 R. 2 Leo. 199. w 
. Otherwiſe, if one makes default or dies, and does not fever m 
5 himſelf by plea. 2 Leo. 199. | 
A So a departure, when it is of neceſſity, is no prejudice ; as, if th 
is a man counts of a gift in tail, he may maintain it by a recovery in it 
. value in his replication; for he cannot have another count, C. le 
by Lit. 304. a. Ca 
7 In trefpaſs for an aſſault at H. the defendant pleads molliter nn. 37 
Mp, nils impoſuit in removing him off his ground at A. plaintiff replic 
I that he had a way in the ground of the defendant at A. Ec. iti A. 
5 no departure; for the place is not material, and therefore he m le- 
maintain the treſpaſs in another place. R. Lut. 1437. i, 
In treſpaſs, 1 May, the defendant juſtifies the fame dar, the 
plaintiff may aſlign treſpaſs on another day, and it will not be giv 
departure; for the day is not material, Per 7/7, 1 Sal. 222, pal 
Mod. Caf. 115. 120. ng 
" So, in any perſonal action, where the time is not material, pla 
R. 1 Sal. 223. 
In replevin in alta vid regia, the defendant juſtifies d ng. 
feaſant, the plaintiff replies, that he has a way there /am equi lr 
quam pedeſer', it is not a departure; for the mention of via 1319 0 
was not material. R. 1 Sal. 222. 5 the 
pla 
(F. 12.) When the Replication ſhall aſcertain the Count. af 
; N. 
Where the writ and count are general, the certainty ſhall be 198 


ſhewn by the replication : as, in aſſize. Pl. Com. 84. 4. a 
5 | 0 
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So in aſſumpſit, to give as much as he agreed to give to A. if the 
gefendant ſays, that he did not agree to give any thing to A. the 
plaintiff by his replication muſt ſhew with whom he agreed. R. 

d. 17. 

* "A ofumpſit, in conſideration that he promiſed to pay all 
4's debts, it is ſuſhcient, tho' he does not ſhew what debts, and 
to whom he paid; for if the defendant pleads, that he has not 
paid ſuch a debt, the certainty ſhall be ſhewn in the replica- 


tion. Lil. 18. 
(F. 13.) When it ſhall make a Title, 


80, in real actions, where the writ and count are general, the 
demandlant mult make a title by his replication: as, in fermedon, 
on 2 feoffment to the uſe of the father of the demandant in tail, 
befor. he „. 27 H. 8. brought after the ſtatute, the demandant 
ni2+ <(cclare generally, and, on ne dna pas pleaded, ſhew the 
ſp:.al matter in his replication. Bro. Formedsn 49. 

>o, in treſpaſs, if the defendant pleads in bar, and the plaintiff 
traverſes the point in bar, which is found for the plaintiff: yet, 
if he appears not to have the poſſeſſion, the plaintiſf ſhall not 
have judgment, if he does not make a title by his replication, 
Pap. 2. 

(If plaintiff declares on poſſeſſion (which is only good againſt a 
wrong-doer) and defendant pleads /iberum toromniums plaintiff 
mult ſhe u a title in the replication. Vernsn v. Goudriche, Str. 5. 

But where a title need not be ſhewn to maintain the action, 
there, tho' the defendant confeſſes and avoids the plaintiff's title, 
it is ſutlicient for the plaintiff to traverſc or deny the matter at 
ledged by the defendant, without ſhewing any title by his reph . 
cation, Gro. El, 288. 671. [Gy v. Williams, T. 5 C. Fort, 
378.] 

As, in ejectment or treſpaſs, if the defendant pleads title in 
4. who was diſſeiſed by the plaintiff or his leſlor, and aſterwards 
n- entered, the plaintiff may traverſe the difſeifin, without mak- 
ing a title at large to himſelf or his leſſor. R. Cre. El. 891. 

So, if he pleads title in A. who demiſed to the defendant, and 
gives colour to the plaintiff by a feoffment to him by A. which 
paſſed nothing, the plaintiff may traverſe the demiſe without make 
ng title; for the bar by the colour given admits poſſeſſion in the 
plaintiff, if there was not a demiſe. R. Pabb. 1. 


(F. 14.) When it ſhall aſſign a Breach, 


So, in debt on a bond for non-performance of an award, if 
the defendant pleads, no ſuch award, it is not ſuſſicient for the 
phntiff in his replication to ſhew the award, but he muſt alſo 
align the breach. R. 1 Sand. 102. Cro. El, 320. R. Yet. 
Fe Cv. El, 899. Adm. Nel. 78. X. Til. 152, 153. Hab. 
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So, if the defendant pleads what is tantamount to 1 ſuch at 
as, that two arbitrators did not make the award, but an umpire 
made it. Semb. Lut. 5 29. R. 2 Go. 220. 

So in all caſes, where the defendant's plea does not admit; 
breach. SH. 214. 

So, in quare impedit, if the biſhop pleads that he claims nothin 
but as ordinary, and that the plaintiff did not preſent within by 
months, by reaſon of which he preſented by lapſe, and the plain. 
tiff replies that he preſented A. within fix months, he ought alſo 
to ſay, the biſhop refuſed him, otherwiſe the diſturbance alledged 
is not compleat. Semb. Hob. 198. 

So, in debt on a bond to pay the charges in ſuch a ſuit, if the 
defendant pleads payment, the plaintiff by his replication, mu# 
ſhew a breach, it being a bond to do a collateral act. 44, 
Lut. 422. 

[In debt on bond to fave harmleſs from money plaintiff {ali 
be obliged to pay, or from ſuits, &c. defendant pleads vn dumm. 


ficat, Replication, that plaintiff was obliged to pay, and did pay, 


without ſaying how he was obliged, is. good. Simmons v. Lang- 
borne, H. 27 G.2. 2 Will. 11.) - 

[Debt on bond conditioned to indemnify plaintiff from all 
claim of dower of A. a widow now married to B. and from al 
charges that may ariſe from ſuch claim; plea, that defendant had 
indemnified plaintiff, replication that B. married A. and brough 
bill in chancery for arrears of dower, and that plaintiff had 
anſwered and expended 8 J. 105. colts. R. good on ſpecia! di- 
murrer. Cballoner v. Walker, P. 31 G. 1. 1 B. M. 574.) 

If, on a bond to pay quaitdiu he enjoyed ſuch an oihice, the 
defendant favs, that he enjoyed it for the life of B. and paid thc 
whole time, plaintiff may reply, that he did not pay for that time, 


or that he enjoyed it dintius; but then he ought to aſſign a breach, 


that he did not pay. R. 1 Mod. 227. 

In debt on a bond for performance of covenants, if the - 
fendant pleads performance, the plaintiff, in his repyication, mult 
aſſign a breach. Hob. 14. 

In debt on bond to perform articles, the breach muſt be as 
particular as the covenant, 8ibbs v. Clovgh, M. 6 G. Sr. 

$0 the breach aſſigned muſt be certain, and cannot be ſo gere- 
ral az in a declaration in covenant; and therefore that he ſold to 
A. and others ſeveral times between ſuch a day and ſuch a day, 1s 
not ſu{ficient in a rephcation. Semb. 1 Sal. 140. 

So the breach mult be ſuſſicient. Semb. Sho. 213. 

In debt on bond to perform award, and plea no award, if 
plaintiff? replies, an award to pay 16/. 105. and coſts, and there- 
upon to give mutual general releaſes, and aſſigns for breach, the 
non-payment of the 16/7, 105. only, it is good. Fox v. Smithy 
A. 6 G 3. 2 Will. 267.] 

[Award to pay 47. 15s. and coſts in an inferior court, and to 
give releaſes, breach for not payment of 4 /. 15 J. good; for the 

& - | | award 


LEADER. 


+rard was good for that, tho? void for the coſts, aud the releaſes 
make final end. Addiſon v. Gray, H. 6 G. 3. 2 Will. 293.] 

[Debt on bond, conditioned that 4. agent of a regiment, ſhould 
ay all the money he receives from the paymaſter for the uſe of 
the regiment, to the officers and ſoldiers ; plea that he had paid, 
ic, replication that he had received 1400 J. which he had not 
paid, is good; for it is but one breach. Cornwallis v. Savery, 
P. 32 G. 2. 2 B. M. 772.] 

And if the plaintiff does not aſſign a breach, when he ought, 
it is fatal on a general demurrer. D. Heb. 233. 198. 

So, if he aſſigns a bad breach. 

And it ſhall not be aided after verdict. E. 2 Sand. 180. R. 


Ye. 153. 
(F. 15.) When not. 


But, if the defendant pleads a plea which, if it be true, will 
go to the whole, there, if the plaintiff by his replication denies 
the matter of the plea, he need not ſhew a breach: as, in debt 
on a bond for non-payment after notice of his return to Eugland, 
i the defendant pleads that he had not notice, and the plaintitF 
cakes iſſue thereon, he need not ſhew in his replication that he 
did not pay. R. Cro. El. 320. 

So on a bond with condition to redeem a mortgage, &. if the 
deſendant pleads that there was no mortgage, and the iſſue is 
taken thereon, the plaintiff need not ſhew that it was not re- 
deemed. Per 3 7. C. El. 899. Til. 25. 

So, on a bond to perform on an award, if the defendant pleads 
an ſubmit, or other collateral matter, the plaintiff may join iſſue 
thereon, without aſſigning any breach. Adm. Lut. 5 28. Tel. 
73. R. 1 Sid. 290. 

5, if the defendant ſhews an award and pleads performance 
0! part only, and iſſue js taken thereon. R. 3 Lev. 24. 

If a bond be conditioned for performance of covenants in an 
ndentu:e, and the defendant pleads non eff factum. R. 1 Vent, 
114. 126. 

Or, on condition to pay when a ſhip returns, and the defend- 
ant ſays it did not return, but was loſt. R. Carth. 116. 

So, if there be demurrer to the replication, as well as if iſſue 
be joined and found for the plaintiff: as in debt on a bond, with a 
cdaudition to pay if a ſhip returns before ſuch a day, the defend- 
ai plead that it did not return, the plaintiff replies that it did 
rw, and there is a demurrer thereon, and XR. that it was 
pod, without ſaying, that he did not pay. Per Cur's Paſ. 2 
V. & AM. inter Meredith & Allen. Sho. 148. 1 Sal. 1 38. and 
tte caſe cont. 2 Fand. 102. 1 Sid. 340. was denied. R. cont, 
1 34% 1 Sand. 102. but there Sand. makes a quere. R. acc. 
ev. 5 5. 
do, in a ſcire facias on a recognizance to the king, if the de- 
ant pleads a general pardon, whereby the recognizance is 


dit- 


441 


— 


* 
2 * — — 


Sa wane 4 —— 


. 


1 * 


a 


yY 
* 


wh r 


. 


2 


e 


43 
i 
* Cc 
| 
v9 


4 ” Þ 
R _= J 


e 8 


2 


e 


eee 


"= — 


Nr IO NE TIT 
* ye ey 2 ö "ESTES 


x AS. 
1 — * >» 


OPPOSE Eine ee; 13, wt,” 
- —_ "SF 


1 >. 


= 2 Es 


- 
3 
* 


* 


LEE == 
PTR 7Y POPE TIL 


VW:de ante, 
(C. 33, E. 
>.) 


PLEADER, 


diſcharged, the plaintiff may reply, withour alligning a breacl 
K. Hard. 377. | T 
So in debt on a bond for perſormance of covenants in an inder 
ture, tlie deſendant ſhews the indenture, and pleads that there . 
. * * n a; , 
no covenants therein, the plaintiff upon ozer of the indenture Wh 
demur, without aſſigning any breach; for, by the 71-1 it ww 
0 » D eit appears, 
that the plea was taile. &. 1 Sand. 317. 


| 
4, 


(F. 16.) Muſt not be double. 


S8o a replication ought not to be double; and therefore, if n. 
plaintiff replies, de ſon tort demeſne abſque hoc, that there is 1; * 
record, it is bad. R. 3 Lev. 243. a 285 

[In debt on bond payable 23d March, defendant pleads pay. 
ment on the 22d ; pl.intilf replies, he did not pay cither cu g. 
22d or 23d, or at any time aſter making the bond, it is . 
gan Ve Harriſon, T.6 G. Str. 317.1 i 

But, if the defendant pleads ſeveral matters as inducement 
his bar, and the plaintiff replies to each matter, tho? an anfuct 
to one had been ſufficicnt, yet it is not double; as, in an action 
againſt an executor, who pleads ſeveral judgments, and no 2066 
wltra, if the plaintiff gives a ſeveral anſwer to each indgmert, i 
is not bad. R. 1 Sand. 337. But Sand. cont. 338. FN. a 
2 Sand. 50. | 

So, if the plaintiff by his replication counterpleads the deſcend. 
ant's plea, and aſſigns a breach thereon, it is not double: 48. if 
the defendant pleads no ſuch award, and the plaintiff replies Nat 
fuch an award was made, and that the defendant did not pay, Es. 
x Mid. 227. Jide ante, (F. 14.) 

If the qefendant pleads, that he enjoyed the office for the lit 
of B. and paid during his life, if the plaintiff replied that he er- 
joyed dintius, and did not pay it, it is not double. e. 1 1:4, 
227. © | 
(If defendant pleads one intire qual:fication, and plaintiff has 
feveral excuſes which he cannot picad intire, he may plead them 
ſeverally; but if he has one matter which goes to the ncle, he 
muſt plead it intire, and rely upon it, Humphreys v. Churchman, 
T. 9 G. 2. B. R. H. 289.) 

[The court will not give leave to reply double, for it is not 
within the ſtatute. Hern v. Scawel, Fort. 335. Barnes 363. 


(F. 17.) Muſt be certain, 


So a replication ought to be certain. 
And it ought to be more certain than a declaration. Sen!. 


1 Sal. 140. 
As to certainty in a declaration and bar, vide ante, (C. 17, 15, 


. 
| Bu 
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But certainty to a common intent is ſuſſicient: as, in treſpaſs 2 
for three loads of oats, the defendant juſtifies for damage eaſant, minty to a 
the plaintiff replies that zempore quo et diu antea he was parſon, —— 
and took for tythes z tho? he docs not ſay that he was parſon at the gent. 
time of the ſeverance, yet it ſhal! be intended. R. Cre. Car. 63. Vide ante, 

80, in treſpaſs, it the defendant juſtifies by a deviſe from B. T5 24+ E. 
and the plaintiff ſays that it deſcended to lim as couſin and heir 7. 

0 B. and traverſes the deviſe, it is ſulſicient without ſaying how 

couſin. R. 2 Cro. 86. 

[In debt on bond, oyer of the condition, to proſecute error in 

the huſtings, and pay damages and colts, if judgment affirmed ; 

plea, that the writ was proſecuted with effect and judgment not 

vet affirmed ; replication, that writ was nonpre/a'd in the huſt- 

ings, good, tho' it does not ſet forth before whom the huſtings 
were held, nor that the writ was returnable. Lowfeld v. Sotch- 
well, H. 19 G. 2. Wilſ. 123.] 

[That defendant has not paid money to the officers and ſoldiers 
of a regiment, according to the ſeveral proportions of their pay, 
is ſufficiently certain. Cornavallis v. Savery, P. 32 G. 2. 2 B. M. 
772. 

1 . deſendant was attached by writ of privilege is ſufficient, 
without ſetting forth the return, for it refers to the return when- 
cver it was. Barnes 163. ] 


F. 18.) De fon Tort Demeſne, when it ſhall be replied 
generally, 


If defendant pleads a plea merely in excuſe of an injury to the (r. 18. 
perſon, or the reputation of another, de / tort demejrie fans tiel If the — 
cauſe is a proper replication, 8 Co. 67. a. Crogate, CC d 

As, in an action of treſpaſs for an aſſault and battery, if the 
defendant pleads fon aſſuult demeſne. 8 Co. 67. a. 

Or, that the plaintiff entred upon his pofjeſſion, and he molliter 
manus impoſuit, and if he has damage it was on his own afſuul!, 

R. Lat. 128. 221. 

So, in treſpaſs for falſe impriſonment, if the deſendant pleads 
that the plaint:ff broke the peace, and he being a conſlable, and preſent, 
ton him te carry him to a juſtice of the peace. Bro. De fon Tort. 18. 

Or, that he being a conflable, took him being a vagrant, Bro, de 
fm Tort, 20. 

Or, on hue and cry for a robbery, Bro. de ſon Tort. 39. 

Or, that he reflrained the plaintiff being a Iunatick, Bro. de fon 
Tort, 44. 51. | 

That he being rector and the tythes ſovered, the plaintifF would have 
carried them axvay, and in defence of his tythes molliter manus im- 
poluit, Fc. R. 2 Cro. 224. VI. 157. 

do, in an action on the caſe for d:famation, if the defendant 
excuſes himſelf by hue and cry. 8 C. 67. a. 


8o, if the defendant by plea makes a juſtification, which con- (F. 19.) 


ſiſts , { | 7; ; | . Or juſtifies 
5 wholly of matter of fact, 4- Jon tort d:;1neſne generally is a good by — = 


repli- fad. 
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(F. 20.) / „ 8 
If matter of the detendant juſtifies by matter of record as well as aatter of 
recurd be 
mixt with 


tue fact. 


CF. 21. 12 ' 
If the de- land, de fon tart, &c. generally is not a good replication. 8 H. 


claims an 
* in tereſt in 
or our of 
ihe land, 
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replication ; as, in falſe impriſonment, if the defendant juſlißes 
by proceſs out of the admiralty, hundred, or county court, or other 
court not of record. 8 G. 67. a. 

In an aCtion for words, if the defendant juſtifies by reaſon of 
a robbery by the plaintiff, 2 Leo. 103. 1 Sawund. 243. 

In an action for a conſpiracy, if the defendant juſtifies for ſuc. 

picion of felony, on which the defendant was bound by a juſtice 
of peace to proſecute. Vin. Ent. 108. Vide Ent. 147. 

In treſpaſs, if the deſendant juſtifies the taking for a Jerit. 
Bro. de fon Tort. 5. 10. ; 

Or for eftovers. 

In replevin, if the defendant avows for the penalty of a bye. 
law made within the manor according to the cuſtom, N. 3 Le. 
48. Lev. Ent. 156. 

So by the ft. 43 El. 2. in replevin if the defendant avows fur 4 
diſtreſs for the poor's rate. 

So, tho” in the plea a matter of record or title be alledged a; 
inducement to the plea. Vide pot, (V. 20, 21.) 


(E. 20.) When it is not a good Replication generally, 
But /ans tie! cauſe goes to the whole plea; and therefore whore 


fact, di iu tort generally is not a good replication, for then thc 
matter of record will be put in iſſue; but he ought to ſay 4% 
tort, &c. and traverſe the matter of fact: as, in falſe impritornien;, 
if the defendant juſtifies by a capros to the ſheriff and a warrant 
to him, the plaintiff ought not to reply de /n, bart, without tra- 
verſing the warrant. 8 Co. 07. a R. 3 I. cv. bg, 

So, in an action for words, if the defendant juſtifies hy stab 
of perjury' in a court of record, it is not a good replication with. 
cut a traverſe, Semb, 2 Leo. 81. 102. 

In treſpaſs, if the defendant juſtifies by a proceſs out of an in- 
ferior court of record. Semb. Hard. 6. 

So, if the defendant juſtifies by the cuſtom of a manor, de . 
tort, Wc, generally is nor a good replication, but it ought to tra- 
verſe the cuſtom. X. Hab. 76. Cont. per 3 J. Lev. acc. 49. 

Yet, where the defendant juſtifies by cuſtom of foldage, 4% 
tort is a good replication. Kit. 223. a. 

And if the matter of record be only inducement to the ple?, 
de fn tort, &c. may be replied generally: as, in treſpaſs, if the 
defendant pleads a preſentment in a /avaimmote=cgrrt, and that he, 
as forreſter, requeſted him to anſwer, and becauſe the plaintit 
refuſed, he took him, de ſon tort, Qc. is a good replication ; ſor 
the preſentment is only inducement. D. 2 Les. 81. 


So, if the defendant in his own right claims any intereſt in the 
67. 2. R. 2 Sund. 295, I Lev. 307. 


So, if he claims an intereſt out of the land: as, common. K. 


8 Co. 67. a. 
Or 
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Or rent. 8 G. 67. a. | 
Or a way or paſſage over the land. 8 C. 67, a. R. 2 Cra. 
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Or trees cut down on the land. R. Cv. El. 539. 

80, if he claims, as ſervant to another, any intereſt in or iſſu- 
ing out of the land, Sc. it is not a good replication, without tra- 
rerſing the command, where this appears to be material. 8 Cz, 
67. 4. And fo it ſeems to be intended. Cyo. El. 14. 540. 

And therefore, in replevin, if the defendant, as bailiff, avows 
for damage feaſant, and the plaintiff pleads that A. was ſeiſed of 
two parts, and by his licence he put his cattle there, de fon tort 
generally is not a good rejoinder. R. on Demurrer. Cre. Al. 
812. 

So, if the plaintiff makes title in his declaration, and the de- 
ſendant pleads a title in avoidance of the cauſe of action, or in 
deſtruction of the plaintift's title, de n tort, Sc. is not good 
without a traverſe : as, in treſpaſs for taking his ſervant, if the 
defendant pleads that the father of the ſervant held of him in chi- 
valry, Ec. and he took him as his ward, de /on tort, Wc. is not 
good without a traverſe of the ſeigniory. D. Yel. 158. 1 Brown!. 
215, 

do, in treſpaſs, if the defendant makes title by deviie ; de hen 
ert, Ec. is not a good replication. R. 1 Lev. 307. 

Yet, if the title alledged be only inducement, de fon tort, &c. 
may be replied generally : as, in battery, if the defendant pleads 
that he was ſeiſed in ſee of a cloſe, and had cut his corn, and the 
plantiſ came to take away his corn, and he in defence, Sc. de 
fin tert, Sc. is a good replication. R. Yel. 157. R. Lat. 221. 
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So, if the defendant juitifies by authority derived mediately F. 22.) 


or immediately from the plaintiff, tho” he claims no intereſt, yet 0 _ 1 
g 4 . . . 4 enden 
& ſn tort, Sc. generally 15 not a good replication. 8 Co. „n 
As, by the licence or command of the plaintiff, X. 221. . authority 
from the 
plan ist 
: . himſelf. 
So, if the defendant juſtifies by authority of law : as, to view (x, 24.) 
wake, 8 Co. 67. b. Or by 2 
So, if he juſtifies by ſtatute: as, where the defendant juſtified ang, = 


he cutting of leather as a ſearcher by the /. 1 Fac. 1. 22. Semb. 
2 Kel. 694. J. 10. But it was replied. Bro. Vad. 435. 


TA, > - ** 23 * > \ - , 
6＋ỹ ) ANCE ae . 


A r nn 
1 * 4 e — . 2 
"fv 9— . 


Iz . 


e 


„ ²˙ 77 


If a man pleads de injuria ſua propria without ſaying aZ/que tali (F. 24.) 


cauſa it is bad, Semb, 2 Gro. 599 KR I Rol. 47 3 n { 
l R ; ple aded. . 
But this ſhall be aided after verdict. D. 1 Vent. 70. Semb, iq 
ent, 1 Sid. 341. Hard. 40. 4 
99, if the defendant pieads de injuria ſua propria ab/que hoc auod q 
— 4 4 


n et culpobilis, or nothing in arrear, &c. it will be bad on a ſpe- 
Cal demurrer 3 for it is a frivolous introduction to the general 
ue. K. Fal. 583. 
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But de ſon tort abſque tal warranto, where the defendant juſti 
fies by warrant, feerns good. Lut. 1460. | 
And de fon tort to ſeveral pleas is good; for ab/que tali cauſa 
refers to all. R. I Leo. 124. . 

So, if the plaintiff replies, de ſin tort, Sc. generally, when he 
ought not not, there ſhall be a repleader. 

And de fon tort generally, when he ought not, will be aided 
after verdict by the ſtatute of jezfailes z for it is form only, K. 
Hob. 76. R. Ray. 50. R. 1 Brewnl. 200. 

Yet it was held bad on a general demurrer. 3 Lev. 6;, 

So, if the plaintiff replies ſpecially, and does not ſay de fh 
tort, c. where he ought, it ſhall be aided after verdict by the 

ft. 32 H. 8. 30. R. 1 Sid. 445. 1 Vent. 70. 


(F. 25.) Replication bad in Part is bad for the Whole. 


An intire replication, bad in part, is bad for the whole: as, in 
an action on indebitatus afſumpſit and infimul comprutaſſet, if the de- 
fendant pleads the ſtatute of limitations, and the plaintiff replies 
that the money in the ſeveral gte are due in trade, as mer. 
chants, if this ſhould be good as to the infamul computeſſet, yet 
being bad as to the indebitatus of/umpfit, it is bad for the whole, 
Semb. 2 Sand. 127. Vide 1 Tm Rep. 40. 

But this rule cannot apply tg any caſe where the objection i; 
merely on account of ſurpluſage; efore where the replication 
ſtates matter ſuſſicient for the plaintiſt to maintain his action, thy/ 
it ſtate ſomething afterwards whjetr1s inaccurate, the whole is not 
vitiated, 3 Term Rep, 374.“ 


(G) Traverle. 


(G. 1.) By what Words it ſhall be. 


1 proper words of a traverſe are, without this or abſque he, 
1 Sand. 22. 

But words equipollent are ſufficient, and therefore a traverſe 
by the words, et non, is ſulhcient : as, if the defendant pleads that 
A. was taken by a warrant returnable die S. paſt Oct. Pur et nm 
virtute warrantt retern die V. is a good traverſe of a warrant re- 
turnable die V. R. 1 Sand. 22. 1 Lev. 192. 

So, if a replication be de ſen tant abſque tali warrants, it ſeems 
good, tho? it does not ſay expreſsly ab/que Bec that there ava; juch 8 
warrant, Lut. 1460. 

So, if there be a traverſe of the matter alledged by the other 
party, without ſaying modo et forma prout, Cc. it will be well. 


Yet a traverſe ought to be by expreſs words and not argumen- 
tative: as, if he traverſes ab/que bac quod intravit et fic ſe mtruſit 
Tel. 170. 1 


P LEADER. 


It a traverſe be ab/que hoc quod eſt culpabilis aliter aut alis mado, this 
95 not extend to the time but only to the matter of fact. Lut. 


1457 3 
Pcraverſe ought not to conclude to the country; for it is in the 
negative. K. 3 Med. 203. 


(G. 2.) When neceſſary. 


Generally, matter of fact expreſsly alledged in the court or bar, 
if it is not confeſſed or avoided, muſt be traverſed : as, in trover, 
if the defendant juſtifies by ſeizure as a waif, he muſt traverſe the 
converſion, K. Mo. 572. Per 2 J. Cro. El. 693. 

jn replevin, if the defendant claims common in fix acres, and 
the plainti:t alledges that he had common in forty acres, he muſt 
traverſe that he had common in fix acres only: for it cannot be 
jnteneled the fame common. N. 1 Leo. 44. 

So, in debt for rent upon a leaſe of ten acres, if the defendant 
favs that he leaſed the ten acres and alſo a rectory, &c. he muit tra- 
verſe a leaſe of ten acres only. 1 Leo. 44. 

So, in an action upon the caſe that the defendant overcharged 
1 warzhouſe by means whereof it fell, if the defendant pleads 
that it was ruinous and therefore it fell, he mult traverſe that it 
was overcharged. Per 2 F. Mantua cont. Cro, El. 285. 

do, in treſpaſs for the taking of four pigs diſtrained, one after 
impounding, the others before, if the defendant pleads tender of 
amends, he mult traverſe the impounding, for a tender afterwards 
is too late. R. Laut. 1262. 

$9, if the defendant juſtiſies the publication of a libel to A. one 
of thoſe to whom he is charged to have publiſhed a libel, he ought 
to traverſe all others to whom hc 13 charged to have publithed it. 
R. 1 Lev. 241. 

[So, in treſpaſs, if defendant juſtifies at another place than is 
lud in the declaration, a traverſe is neceflary. Benjamin v. Howell, 
M. 18 G.2. 1 Will, 81.] 

So, if the defendant makes a local juſtification, he ought to 
traverle all places except that to which the juſtification extends: 
a3, if he juſtifies as ſheriff, he mult traverſe all places except his 
own county. 2 Cro. 372. R. Ciro. El. 504, 

lt ke juſtifies a treſpaſs by-a releaſe, Wc. at a day precedent, he 
wilt traverſe all times after. 1 Sal. 222. 

if he juſtifies as conſtable, he muſt traverſe all places but his 
own vill, Co. Lit. 282. 6. 

if, as other officer, all places but thoſe within his authority. 
bw. 25. 87. | 

If he jultifies a diſtreſs for damage feaſant in A. he muſt traverſe 
al other places. Co. Lit. 282. 6. R. Cv. El. 705. 

Or a diſtreſs for rent, he muſt traverſe all places not demiſed. 
N. 1 Sid. 293, 294+ 
do, it he juſtifies by molliter manus impaſuit for entring his houſe 
n 4. he mult traverte all other places. &. Cre. El, 705. 1 Rl. 
iy. K. Lul. 1437. | 

So, 
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So, if he juſtifies by proceſs out of an inferior court, he ought 
to traverſe all places out of their juriſdiction. Semb. 1 Ry, 264, 
265. Lut. 156%. 

So, if he juſtifies by proceſs, &c. he ought to traverſe all time, 
before the zee and after the return. R. 1 Rol. 306. 

If he juſtifies as ſheriff, c. he ought to traverſe all times he. 
fore his office or ſince. R. 1 Lev. 216. 

And ſuch juſtification muſt not be larger or narrower, Vide pe, 
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| (G. 15, 16.) | 
"4 And, if the place or time is not material, the juſtification mu v 
4 be in the place and on the day alledged in the declaration. V 3 
4 P20, (G. 12.) ; 

x, So, if a man makes title by feoffment, and the other pleads 2 i! 
„ prior feoffment, he ought to traverſe the laſt. Jide pg, (G. 2.) th 
| Or by grant of a copyhold, and the other pleads that the nanor ic 
7 came, by reaſon of the vacancy of a biſhoprick, Cc. to the hands 

KY of the king, who made a prior grant to him, he muſt traverſe the C0 
Ms Laſt grant by a copy; for he has not confeſſed ſeifin in him, who an 
15 made the laſt grant, and avoided it. R. Cro. El. 754. Pit al 
** pe, (G. 3.) | 
{2 If the defendant avows for rent granted by A. ſeiſed in fee, and tor 
AY the plaintiff ſays that A. was-ſciſed in tail and died, and the land | 
* deſcended to him, he muſt traverſe the ſeiſin in fee. Semb, D;. * 
1 12. 6. 2 
Hy : If the plaintiff counts that A. ſeiſed in fee demiſed for years, & 1 
5 and the defendant pleads that before the ſeiſin of A. B. being [ 
1 ſeiſed deviſed to him in tail, and that he was ſeiſed till 4, dil- ma: 
MY ſeiſed him and leaſed, &c. if the plaintiff ſays that the defendant | 
9 afterwards levied a fine to 4. he ought to traverſe the diſſeiſn. and 
A R. Jon. 402. tar 
74 So, if the plaintiff alledges a ſeiſin in fee, and the defendant 3 
59 ſhews' that he had a conditional fee, he muſt traverſe the ſciſn [ 
43 in fee alledged ; for it would be intended an abſolute fee. I. bes 
'o Tel. 140. | with 
4 So, if the plaintiff alledges ſeiſin till A. died without iſſue, ant 0 
bf 1 the defendant confeſſes an eſtate till B. died without iſſue, he 

A muſt traverſe the eſtate alledged by the plairtiff; for they are 


different eſtates. &. Tel. 140. 

So, if the plaintiff counts of an eſtate to him and his heits 
male, and the defendant of one to him and his heirs ſemale, le 
mult traverſe the firſt eſtate ſurmiſed by the plaintiff, 14%. 141. 

So, if the plaintiff claims by preſcription and the defendant 
confeſſes a title by deed, he mult traverſe the preſcription. 1% 
141. 
80 if the plaintiff claims a ſeiſin in fee (which ſhall be intended 
in poſſeſſion) and the defendant intitles himſelf to a Jeate prior t9 
the plaintiff's ſeiſin (by which it appears he had a fee only in re- 
verſion) he mult traverſe the ſeifin of the plaintiff in fee. Per 
2 J. Cro. cont, Cro. Car. 324. 3 Med. 319. 

If the plaintiff declares on a demiſe of two chambers, and the 


defendant pleads a demiſe of two chambers and another room -_ 
entr) 
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entry therein, he muſt traverſe the demiſe of the two chambers 
R. but Sand. thought that the traverſe would be more 


aly. OD 
— on the part of the plaintiff, x Sand. 207. Ray. 170. 


I Lev. 263. 1 4 
8, in detinue of a cheſt with charters, if the deſendant pleads 


1:livery of a box with charters as a pledge, he muſt traverſe the 
1-tinue of a cheſt. 


jn diſceit againſt an attorney for appearing without warrant, 
who pleads that he appeared only for another defendant from 
whom he had a warrant, he mult traverſe the covin. R. Dy. 


261. b. 

1 the defendant ſays that A. being ſeiſed demiſed to him, and 
the plaintiff replies that A. before enfeoffed him, he mult traverſe 
the demiſe, except where he adds an entry and demiſe, and af- 
eerwards a re-entry. Cro. El. 754. 

80, if the defendant confeſſes and avoids the matter of the 
count, He. only by argument, he muſt traverſe: as, in debt againſt 
1n executor, who pleads that he is adminiſtrator, he mult traverſe 
Aminiſtration as executor. Kit. 229. 6. 

[a debt againſt an adminiſtrator, who pleads that he is execu- 
tor, he mult traverſe the dying inteſtate. Kit. 229. a. 

ln an action upon the ſtatute of labourers, and count that the 
t{endant was a vagrant and refuſed to ſerve; if the defendant 
pleads that he was in the ſervice of A. he ought to traverſe, aich - 
ut this that he is a vagrant. Kit. 229. a. 

In partition if the defendant pleads that he is ſole ſeiſed, he 
nut traverſe that he holds pro indiviſo. Kit. 229. b. 

In treſpaſs, the defendant pleads a leaſe granted by the maſter 
nd fellows of a college, if the plaintiff replies that at the time of 
the demiſe alledged there were no fellows, he muſt traverſe abſque 
l that the maſter and fellows demiſed. Kit. 229. 6. 

If the defendant alledges ſeiſin of a manor, and thereon juſti- 
bs for a heriot, if the plaintiff replies that B. was jointly ſeiſed 
with him, he muſt traverſe ab/que hac that defendant was ſole 
tiled. R. 2 Mod. 60. 

If the defendant alledges ſeiſin in him of a manor and a fine 
ied, and the plaintiff replies that he himſelf was and till is 
ied, he muſt traverſe the defendant's ſeiſin at the time of the 
ne, R. 1 Lev. 77. 1 And. 166, Sav. 86. 

[f he alledges ſeiſin in A. by whoſe command he took damage 
Fmt and the plaintiff alledges that the father of A. was ſeiſed 
nd leaſed for life to B. under whom he claims, he muſt traverſe 
be = of A. at the time of the taking. Dub. 3 Med. 318. 
N. (arth, 165. 

lt the defendant alledges ſeiſin in 4. who deviſed to his father 
: tal, who died ſeiſed, and that defendant entred and was ſeiſed 
 diſſeiſed by the plaintiff, if the plaintiff confeſſes the ſeiſin and 
i, but pleads a recovery and conveyance to himſelf he muſt 
verſe the diſſeiſin. R. Cro. Car. 494. Jen. 402. 

he alledges ſeiſin in 4. and a demiſe and grant of the revet- 
m to the plaintiff, to which the plaintiff conſeſſes ſeifin of a 
Tor, V. G moiety 
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moiety by A. and a demiſe and grant to the plaintiff, Who pranted 
to the owner of the other moiety, he muſt traverſe that 4 
ſeiſed of the whole at the time of the demiſe. | 

90, tho” the mattter of the count or bar be confeſſed and 
avoided by the plea in the affirmative, he ought to traverſe in the 
negative, otherwiſe there can be no iſſue. . Vide pe, (R. z. 

As in treſpaſs for taking fix beaſts, the defendant juitine; the 
taking by agreement, the plaintiff replies that they were other (x 
he muit traverſe in the negative, without this that he tock de 
ſame fix. Ait. 229. a. | 

In debt on a bond dated 2 April and primo deliberet” 2. Ali, 
the defendant pleads a releaſe ꝙ April, and that the bond was &. 
livered 2 April, he muſt traverſe ab/que hoc that it was prima del. 
berat* 2 ay. Kit. 229. b. 

In dtht on a bond conditioned to deliver an inventory of all th 
goods of B. the defendant ſays that he delivered an inventory dt 
ſuch goods which are all, the plaintifF replies that B. had fuck 
other goods, he muſt traverſe that thoſe named by the defendut 
arc all. XR. Dal. 52. 5 

So, in all caſes the replication muſt confeſs and avoid the har 

or traverſe it, except where it is matter of law, ſuppoſal, or mat 
ter that cannot be tried. 1 And. 166. 1 Leo. 77. 

Uf plaintiff in his replication makes ſeveral averments, which 
the defendant does not traverſe in his rejoinder, to whieh plain. 
tiff demurs, judgment ſhall be for plaintiff; for whatever is nu. 


Wa 


terially alledged mult be traverſed, or it is always taken to be al- C0 
mitted. Nichelſon v. Simpfon, P. 6 G. Str. 297. Firt. 356. 
[lf a cuſtom is pleaded, and plaintiff replies another cuſtom r. 0 
pugnant to it. Kenchin v. Knight, M. 23 C. 2. 1 Wil. 2530 4 
(G. z.) When not neceſſary. | 
(G. 3.) But, generally, if the matter of the count or bar be confeſſe * 
USER and avoided, a traverſe is not neceſſary : as, if the detendan : 
avoid. juſtifies as aſſignee of a term for years of A. if the plaintiff clam 1 | 
by a prior alignment from A. of the ſame term, he need no 1 
traverſe the aſſignment to the defendant, for he has confeſſed an ( : 
avoided it; for after the aſſignment to the plaintiff A. could 20 7 
aſſign to the defendant. &. Moe. 55 1. Cro. El. 659. P: 7 
2 J. 3. cont, Ow. 142. R. per 3 J. 6 Co. 24. 3. R. 1b. 557 11 
Dub. 2 Vent. 212. f | | wp 
So, if a man claims a copyhold, and the other party claims # 
a prior grant, he need not traverſe the ſubſequent grant, but th 
traverſe mult be of the prior grant. R. 2 Cro. 299. Tel. 221 
2 Bul. 1. Vide arte, (G. 2.) | | 14 8 
So, if a man claims by patent, the other who has a prior * 3 
need not traverſe the laſt patent, tho' it be not fully avoides 3 * 1 
by poſſibility the king might have a new title after the firlt, © * 
belore the ſubſequent grant. Per 3 J. Cre. Car. 581. 8 4 U 
So, if the detendant pleads that the plaintiff abated a I 1 


death of H. and the plaintiff replies that A. deviſed to hi 2 
need not traverſe the a batement. N. Yel. 151. Pide Lut, 


3 


4 
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ver if the feoſſment of A. be pleaded, and the other pleads 2 
or ſeoffinent from A. he mult traverſe the laſt feoffment; for 
nofſibly A. might gain a new eſtate by diſſeiſin after the firſt feof 
— Dy. 171. Gro. El. 650. 6 Co. 25. a. R. 2 Gro. 681. 
R. (ro. El. 30. Vide ante, (G. 2.3 Les 

do, if there be a ſuggeſtion in prohibition of a perpetual unity, 
* the defendant ſhews that the abby was founded within time of 
memory, he need not traverſe the preſcription, for it is ſuſliciently 
woided. R. Tel. 31. 

Otherwiſe, if the land was in the hands of farmers; for then 
the preſcription muſt be traverſed, R. Vel. 31. 

90, in quare inpedit, if the plaintiff counts that A. being ſeiſed 
in fee preſented B. and granted the next avoidance to him, c. 
and the defendant pleads that A. being ſeiſed in fee enfeoffed 
others to the uſe of himſelf for the life of C. and then granted the 
next avoidance, and that C. died, he need not traverſe the ſeiſin 


it, Dub. Hob. 102. 5 

do, in a ſcire facias againſt tertenants, who plead that the cog- 
niſor and others were jointly ſeiſed, and the cogniſor died, c. if 
the plaintiff replies a bargain and ſale, this avoids the joint ſeiſin; 
and therefore it need not be traverſed. XR. 2 Sand. 28. 

$9, in avowry by diſtreſs for rent of a third part, if the plain- 
tif in bar intitles himſelf to the other two parts in common, he 
need not traverſe the taking in the third part only; for he has 
confeſſed and avoided. R. 2 Vent. 228. 283. 


| f the defendant juſtifies impriſonment by the ſheriff*s warrant 
18 upon a capias, and that the plaintiff eſcaped, whereon he by the 
531 ame warrant retook him, if the plaintiff replies he eſcaped with 


the heriff's conſent, he need not traverſe the ſecond taking. X. 
Bren. 197. | 

[if a cuſtom is pleaded, and plaintiff replies another cuſtom 17 
tepugnant to it. Kenchin v. Knight, M. 23 G. 2. 1 Will, 253.) 
Yet, if there be not a full confeſſion and avoidance, there may 


kndant avows a diſtreſs in two parts of the land, and the plain- 
uf makes title to a fourth of the third part, if the avowant con- 


11 js to him the two parts alſo, he may traverſe that he was ſeiſed 
dl the fourth only. R. Hob. go. 
55 50, in quare impetlit, the plaintiff counts of a grant of A. ſeiſed 


n fee, the defendant ſhews that he was ſeiſed only pur auter vit; 
ſet hc may traverſe the ſeiſin in fee. Sem5, Hob, 103. Mo. 869. 
Aud to add a traverſe is the ſureſt way, D. Mo. 869. 


T do, if he juſtifies the whole fact, a traverſe is not neceſſary : 

pate in battery, if the defendant juſtifies by caſualty, he need not 

oy nere aliter aut alio modo, D. Mo. 864. Cro. El. 66 7. 

t, | in treſpaſs for taking and detaining cattle at A. defend- 
at juſtifies for damage feaſant at B. and that he impounded at 

ood 4. he need not traverſe, Ryley v. Parthurfl, T. 21 & 22 G. 2. 
WP, zig. ] 
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in ſce at the time of the grant, for he has confeſſed and avoided 


tea traverſe, tho' it is not neceſſary: as, in replevin, if the de- 
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7 100% 80, if a man alledges matter of law in bar or avoidance of a. 
be matter of Other's title, a traverſe is not neceſſary : as, in ejectment, if the 
1 law. defendant pleads a fine to the king and his heirs males of his body 
; 4 whereby the king entred and was ſeiſed in tail, if the plain 
. confeſſes the fine and ſays the king entred and was ſeiſed in lee 
E.. there need not be a traverſe of the ſeiſin in tail; for it is matte 
4 of law. R. Pl. Com. 230. b. t 
| 4 So, in trover, if the defendant plead a ſeizure, as Prifege, to 
5 the king's uſe, there is no need to traverſe the converſion ; for 
. ke confeſſes the ſeizure, and whether it be a converſion is matte ; 
7 of law. R. Tel. 200, 
bo So, in treſpaſs, if the defendant pleads a ſale in a market, le 1 
. nced not traverſe the plaintiff's property. 5 H. 7. 14. 4. : 
ket So, if he pleads ſeizure as a waife or wreck, id. a 
4 So, to an avowry for rent by preſcription, if the def:nin; n 
bw pleads unity of poſſeſſion, there is no need to traverſe the Pre. { 
4 ſcription ; for it is matter of law, whether unity extinguiſc i, 
1 Ibid. 1 
nel So, if the defendant pleads that the plaintiff and his blood s 
=" have been villains time whereof, &c. the plaintiff replies that he - 
. is a baſtard, he need not traverſe the preſcription. 4%. * 
1 So, in quare impedit, if the plaintiff alledges ſeiſin in king El. h 
vo 2ward, and that he died ſeifed, and the rectory deſcended, (&-, if 5 
. the defendant pleads an appropriation by king Edward, he nce * 
v4 not traverſe the dying ſciſed. R. Pl. Gm. 496. a. ” 
32 Vet matter of law, when connected with fact, may be te. : 
7 verſed; as fimony. Raft. Entr. 5 32. Seiſin in fee or in tail Re 
| F | Yelv. 140. The right of a county to repair a bridge, 2 Ln, 1 
4 112. All cited 2 Bl. Rep. 776.* * 
{3 (G. 6.) So, if a man alledges a matter of record, there ought not to 1 
8 38 be a traverſe to it; for it cannot be tried by the country : as, in 88 
5 debt upon a recovery in an inferior court of record, if the defend. q 
5 ant traverſes the recovery, it is bad. R. per 3 J. 1 Lev. 19% * 
1 In ſcire facias againſt bail in error, who plead 9% jrdicin — 
45 # pendet indeterminatum, if the plaintiff traverſes it, it is bad; tot ** 
4 it muſt be determined by the record. R. Sal. 521. * 
* Mor 
77 (G 7. So, if he alledges a matter of fact, which is not triable: 35 * 
bl = =ot tri- an intent or deſign to make, it is not traverſable; becauſe it cats — 
5 ior not be tried: as, in waſte, if the defentlant pleads an atlignment " 
. and the plaintiff replies that the aſſignment was contrary to de ad; 
'% | ft. 11 H. 6. 5. to the intent that the plaintiff thould not know ut | 
* againſt whom to bring his action, and that the defendant con- * 
bl nued the poſſeſhon, traverſe that the aſſignment was not made to be 
on the intent, c. is bad; for he ought to traverſe the pernancy 101. 


of the profits. R. 5 Co. 77. b. 
So a traverſe, that he uſed a garden ſecundum vcram i. 
tionem indenture, is bad; for the intent was not traverlavic. fs 


3 Lev. 167. 
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&, in an action, quare retinuit canem ſciens ad myrdendum oves 
by U py . o * 

lit the ſciens is not traverſable, but muſt be given in evidence. 
15 abs ; 


R. 1 Role J. J. 45+ LED 
Yet a traverſe, that he arreſted virtute warranti, is good. 


mb, 1 Sand. 23. : 
6 a traverſe of an entry by command, where by inducement 

the command appears material. R. Cro. El. 463. | 

80 a plea, that he left money with the plaintiff ea intentione 

at he ſnould pay, is good; for he may traverle guod non religuit 

dg of farmas K. Skin. 307. 


7 


_ 7 
„ eee 
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go a matter not expreſsly alledged need not be traverſed ; as, (G. 8.) 
*the defendant pleads a grant, uſed to be made, of an office to — 
ſuch perſon or perſons as B. pleaſed, and the plaintiff replies that 1-4ged. 
it uſed to be granted to one perſon only, he need not traverſe to Vd , 
ſer:ral; for it is not expreſsly alledged. R. 10 Co. 59. a. 3 
Ir the plaintiff alledges that the dean, archdeacon and chapter 
of B. leaſed to him, and the defendant pleads that the dean and 
chapter of J. leaſed to him «b/que hoc that there is ſuch a corpo- 
ration, as dean, archdeacon and chapter of B. it is not good, 
Kb Line 18. 
So, if a man traverſes a matter not alledged, it is bad: as, if 
breach of covenant be aſſigned, that he did not pay the ſalary 
of an office, and the defendant traverſes that he did not receive 
the profits of the office. R. 2 ent. 79. 
$a, if the defendant juitifies by proceſs out of an inferior court, 
the plaintiff cannot traverſe that the matter aroſe out of the juriſ- 
lictionz ſor it was not alledged. R. Lut. 1569, 
do, in treſpaſs for cutting down trees, if the defendant ſays 
tut the bailiff appointed the taking of trees for repairs, for 
vlich he took thoſe trees, traverſe, that he did not appoint thoſe, 
s lad; for tuis was not alledged. R. Lut. 1480. 
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do if it be good iſſue by an expreſs affirmative and negative, (G. 9.) 
there ought not to be a traverſe : as, in an audita quęrela to avoid A 5 OR 
excution on a ſtatute, alledging, that «$747 the money at the ks hacer 1 
U) of payment; if the defendant pleads that at ſuch a day he de- [ 
munded it, and no one was ready to pay, he ought not to traverſe 5 
#hue bee quod plaintiff obtulit 5 for there was an iſſue before. R. f 
Us, El. 755, But it appears that the plea was bad in another 1 
pint, 7, 38. 2 Cro. 13. : 
but in order to take iſſue on a ſingle point, after an affirmative 
ud negative, a traverſe ray be allowed: as, where the defend- 
ut pleads another action depending for the ſame cauſe, if the 
Plaintiff replies, that they are ſeveral cauſes ab/que hoc that it was 
bt the ſame cauſe, it is good. R. cn a ſpecial demurrer, 1 Vent, 


Jol. Ray. 199. 1 Mad. 72. 


2 {SF Ray tn RK ˙ 2 <2 — — 


(G. 10.) Of what Things a Traverſe ſhall be. 


A traverſe ought to be of the moſt material thing and the eifeQ (CG. 70. 


Rt the bar: : | 
de bar: and therefore in debt for rent on a leaſe for years, if the 8 15 
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defendant pleads a deſcent to A. who was diſſeiſſed by the lef,. 
vut after the leaſe and before any rent due entred, the plaintiff out 
to traverſe the diſſeiſin not the deſcent. R. Mo. 539. 

So, in treſpaſs, if the defendant pleads that A. being ſeiſed may; 

a leaſe to him, the plaintiff ſhews that after the diſſeiſin of 4, li 
father was ſeiſed and died ſeiſed, and the land deſcended to himfe: 
he muſt traverſe the leaſe, - R. Mo. 574. 6 G. 24. a. | 

So, if the ſurrender of a copyhold into the hands of A. the phin, 
ti?'s ſteward be alledged, the plaintiff ought to traverſe the jy 
render, not, that A. was not his ſteward. e. Cre. El, 26, 

So, in guare impedit, the moſt material point ought to be tr, 
verſed. D. 1 Rel. 235. R. Lit. 15. K. Cro. Car. 61, 10 
586. R. Jau. 10, Cc. 56, Sc. Lit. 1630. 0 

In treſpaſs, if the defendant pleads that the land was deriiy 
to A. who ſet out his tithes, whercon he, as parſon, too them, 
the plaintiff muſt traverſe the taking as tithes, and not the dente. 
N. Jou. 89, 90. 

It the defendant plcads a gift to his anceſtor in tail and (:»rr, 
deſcents, whereby the land came to him; if the plaintiff conteſts 
the gift and alledges a feof ent by the donee, under whit þ 
claims, and traverſes that the donec died ſviſed, it is bad; G he 
ought to traverſe the laſt dying ſeiſed, tor there night be 266 
mitter. R. Dy. 107, a. 

In debt upon a bond for appearance OF. Martini, if the . 
fendant plezds the /. 23 H. 6. and that he was impriſoned bya 

writ returnable Qyinden Mrtir? ; if the plaintiff replies thatly 
was impriſoned by a writ returnable Of, iar, he ought to ti 
verſc the imprifonment by writ returnable Puinden Mart, J. 
2 Lev. 175. 

In probibition, on a libel for the profits of land given for cha 
rity, upon ſuggeſtion that tlie land was given to his own ule, i 
the defendant pleads a gift for charity, and traverſes the giſt to 

his own uſc, it will be good. R. 2 Bul. 20. 

[ln prohibition plaintiff declared, ſugg-ſting that de 
had no juriſdiction, ſetting out that the dean and chapter us 
from a tranſlation of prior and convent, and ſuggeſting that white 
dean and chapter are of royal foundation, the archbiſhop has 80 
power. The archvithop pleads, and traverſes that the prior au 
convent is of royal foundation, On demurrer, judgment fa 
defendant. Dean F Dublin v. Archbiſhop ꝙ Dublin, P. 10 b 
Fort. 329.] | 7 

But the defendant may traverſe any part of the ceclaratio 
which is material to the plaintiff's title: as, if the Plaintif 5 
jedges that A. being ſeiſed enfcoffed B. who died ſciſcd, aud 
land deſcended to his heir, who demiſcd to him, and attervans 
A, ouſted him and diſſeiſed his leſſor, and conveved to the a 


fendant ; the feoffment, deſcent, or diffeifin may be trayericd 
Dy. 366. a. 2 

In treſpaſs, if the defendant pleads, that before the reſp 
A. was ſciſed and leaſed to him, the plaintiff may travei'o © 
ſeiün or the Ilcaſe, for both are matcrial to the detencall 


. title. 6 Co. 42. & 
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So; if he pleads, that A. being ſeiſed enfeoffed B. who en- 


foffed C. under whom he claims, the plaintiff may traverſe ſeiſin 
or any meſne feoffment, if the defendant does not claim by any 
meſne conveyance from the plaintiff himſelf. 6 Co. 24. . 

80, if he pleads that 4. being ſeiſed in fee conveyed to B. in 
tail, under whom the defendant claims z the plaintiff may fay 
that D. being ſeiſed granted to A, in tail, Wc. and may traverſe 
that A. was ſeiſed in fee, or the conveyance in tail. X. 
2 (7% 681. : ö 

If he ſays that A. being ſeiſed leaſed to him, and aſterwards 
iJeiſed him and leated to the plaintiff, he may traverſe the de- 
miſe to the defendant, or the diſſeiſin. R. Crs. El. 798. 

So, if the plaintiff alledges a title, when he need not, he gives 
the defendant the advantage of traverſing : as, in replevin, if the 
defendant ayows damage feaſant in Black Acre, and the plaintiff 
in bar ſays ho was ſeiſed in fee of a cloſe, of which the deſend- 
ant ought to repair the fences, and for default, S. the deferd- 
ant may traverſe his ſeiſin in fee. Per 3 J. Wind. dubitante. 
Dy. 365. Vide pa, (G. 10.) | 

In ejectment on the demiſe of B. if the defendant pleads, that 
B. enfeoffed A. and the eſtate deſcended to his heir, who de- 
wiſed to him, and then B. diileifed, &c. the plaintiff may traverſe 
the feoffment to A. or the deſcent, tho' it need not be ajl-dged. 
Ds, 360, As 

In replevin, the defendant ſays that B. was ſeiſed in fee, 

which deſcended to A. and avows for a rent-charge granted by 
A. the plaintiff ſays that B. was ſciſed in tail, waich deſcended 
to A. and he granted and died, ab/que hoe that B. wvas joiſed mm foe, 
the traverſe of the ſeiſin in fee by EB. is good, tho' the (cifin by 
4. was more material. R. 2 Cro. 44. Yer. 54. 
. $0 allo, if two points are material, the dctendant may traverſe 
one or the other; as, in treſpaſs, if the deicndant pleads that 4. 
yas ſeiſed and demiſed to him, the plaintiff may traverſe the 
ſin or demiſe, R. Hard. 217. | 

80, in debt upon a bond for appearance, if the defendant 
pleads the //. 23 H. 6. 10. and that he ws arreſted by a writ re- 
tyrnable at another day, and the piaintiff replies that it was upon 
z wit returnable on the firit; eitier the one or the her writ is 
traverſabic. Semb. 1 Sud. 22. 1 Lev. 102. 2 Lev. 174. 

In treſpaſs, if the defendant fays that A. was ſciſed in fee, and 
being outlawed, and found by inquitition, ES. the defendant en- 
wed upon a /pvart; the plaintiff r:plics that B. being ſeiſed de- 
viſed to him, he may trayerie the ſcihn of A. or that the land 
was not found by inquiſition, R. Hard. 316. 

In aa information for an intruſion, if the defendant fays that 
the king by patent granted to Z. who, being ſeiſed in ice, en- 
feolfed the defendant, the attorney- general may traverſe the grant 
or feoſfment, but not that A. was ot ſeiſed in ſez; or that is 
the conſequence of the grant. S. 58, 

So, if the defendant does not rely on the moſt material matter, 
but g%s to another point, he gives the plaintiff the advantage of 

G 5 4 | tra- 
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traverſing it: as, in an action for diſturbance of common, if y, 
defendant pleads that he is lord of the ſoil and put rabbits ther 
and preſcribes for a warren, tho' he might juſtify, as lore, the 
putting b-aſts of warren on the common; yet when he goes 9 
and preſcribes for a warren, the plaintiff may traverſe the pre. 
ſcription. R. Ln. 108. 

Un treſpaſs, it defendant juſtifies cutting a beam, wherchy 
tiles are thrown down, and the replication traverſes its being Pres 
vious, it is not ad idem. and therefore bad. Humphreys v. Curl. 


man, T. 9 G. 2. B. R. H. 289.] 


8 5 And therefore any fact, which appears to be material, is tr. 

3s traverſ= verſable, tho' it be only ſuggeſtion: as, in prohibition, a ſug, 

able, geſtion of a refuſal by the ſpiritual court of a plea (which ought 
to be allowed) in a ſuit there for tithes, or other matter of their 
cogniſance, is traverſable, otherwiſe their juriſdiction in any caſe 
might be taken away by ſuch a ſuggeſtion. R. 2 G. 45. a, 

Otherwiſe, where the refuſal is not the cauſe of the prohibi- 
tion. R. Mo. 425. 

So any ſurmiſe, which takes away the juriſdiction of the court, 
is traverſable. Cro. El, 511. 

8o place, or time, where it appears to be material, is traverſable, 
Fide ante, (G. 2.) -p, (G. 12.) 

And therefore in replevin, a place where, &c. muſt be i. 
ſigned; for it is traverſable. R. Hob. 16. 

8o the conſideration in afſump/it is traverſable, where it is ex- 
ecutory. D. Cro. El. 201, Heb. 106. 1 Kol. 43. 

Otherwiſe, if the conſideration be executed. D. Cra. El. 201, 
Hab. 106. 1 Rol. 43. R. 1 Kol. 401. 

So conveyance to the action, where it appears to be material, 
is traverſable: as, in an action ſor words, if the plaintiſf alledyrs 
that he took an oath before the mayor of London, and the defend- 
ant ſaid, you are ſorſiuaru, that he took an oath before tle 
mayor is traverſable. R. Cro. El. 169. D. 1 Rel. 43. 

So, where both parties make title by the ſame perſon, the con- 
veyance is traverſable. D. 2 Rel. 362. 

So, in replevin, generally, it is not traverſable that he is not 
bailiff, if the defendant makes cogniſance as bailif. Bro, di. 
Bailif 1. 26 H. 8.8.6, 

Nor, in treſpaſs, if he juſtifies as bailiff. 33 H. 6. 3. e 
3 J. 1 Rol. 46. but Rol. makes a quære. 2M 
Yet if it appears to be material, it is traverſable : as, if it be 
pleaded, that he did it by the command of another. K. 1 Le. 50. 

Or, without the privity of his maſter. R, 3 Lev. 20. 

So, that he did it voluntarily, is traverſable, where it appe273 
to be material: as, in debt for a fee upon a voluntary acceptance 
of Inig ht boa, if the defendant pleads, that he accepted it by the 
command only of the king, he muſt traverſe that he accepted i 
voluntarily; for this is the eſſence of the action. Seb. Lut. 381+ 

So, the intention is traverſable, where it appears to be mate. 
ril: as, if a payment to 4. to the intent that he ſhould pay rent 

n arrear, be alledged in bar to covenant by A. for non fene 
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ot rent in arrear to B. that he paid A. to ſuch intent may be tra- 
verſed. R. 1 Sal. 196. . 
So, if the defendant in treſpaſs pleads molliter manus impaſuit, 
* is traverſable. R. Lut. 1430. 5 
80 a gue gate is traverſable, where it is material, tho* both 
patties do not claim from the ſame perſon. Be. Que Efkate 8. 11. 
. 26. 2% 
n Note ſor annuity, the demand is not traverſable, tho” 
there is a covenant to pay if demanded perſonally ; for the grant 
i ſubſtantive, and the covenant is ſubſtantive, Hape v. Colman, 
H. 4G. 3. 2 Will. 221.1 


But traverſe of a thing not neceſſary to be alledged is bad: (8. 220 
as, in a ſcire facias for reſtitution of money recovered by a judg- 3 
ment, which judgment was aiterwards reverſed, if the defend- terial thing 
at pleads payment aue hoe that he is adhuc prſſefſienatus de denar” is bad. 
pradia?, the traverſe is bad; for it was not neceſſary to be al- 

[ded in the declaration, that the defendant uit adbuc H. Henat 
ind, R. Cro. Car. 328. 

So, in an action for an eſcape, if the plaintiff alledges that he 
voluntarily permitted A. to eſcape, and the defendant pleads fre/b 
purſuit, he ought not to traverſe, that the eſcape was voluntary 
jor that was not neceſſary to be alledged. X. 1 Vent. 211. 217. 

Hr. Lut. 382. 

[If on falſe impriſonment, defendant juſtifies under a proceſs 
que eff eadem, &c. and traverſes being guilty, aliter, Qc. it is un- 
neceſſary. Courtney v. Satchawell, P. 12 G. Str. 694.] 

So, in trover for a horſe fold, and the money converted to his 
own uſe, the defendant onght not to traverſe the converſon of 
the money. R. Cre. El. 555. 

In oſumpſit on a charter-party, where the agreement is to ſail. 
with the firſt fair wind, he ought not to traverſe that he did not 
ail with the firſt fair wind; for it is not material: if he per- 
formed the voyage, it is ſufficient. Hard. 69. 

90 traverſe of a place or county, where it is not material, is 
bad: as, in treſpaſs, &c. if the defendant juſtifies at another 
place or county, and traverſes the place alledged, where the place 
1s not material, it is bad; for he muſt plead his juſtification in 
the ſame place. Co. Lit. 282. 3. 1 Leo. 39. Cro. Fl. 184. 
oy. R. Cro. El. 842. R. 1 XII. 395, 396. Am. Luut. 

1437. 1 Sal. 173. R. Gro. El. 667. K. 2 Mod. 271. Save 
22 23. 

90, if he juſtifies at another day, and traverſes the day alledg- 
ed, where the time is not material. Seb. Hard. 40. 

do, in treſpaſs, for taking five cart loads of hay, if the defen- 

Gant juſtifies for tithes, and traverſes that there were five cart 

ds of hay, it is bad; for the quantity is not material. X. 
3 Lev. 228, Lut. 1315. 

[if the defendant pleads to a bond, that part of the ſum, ſc. 

15501, was won by gaming, and plaintiff traverſes the 1500 l. it x 
whad, Colborne v. Stoebdale, H. 8 G. Str. 493. { 
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«A lf the plea ties up plaintiff to prove the eſtate alledged in the 
by, declaration, when another eſtate would do, it is bad. Palmer y, 
* Ekins, M. 2 G. 2. Str. 817. Ld. Raym. 1550. ] 

5 But where place or time is material, every other place or time 
* 0 muſt be traverſed. Vide aute, (G. 2.) 


* 


= 
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So traverſe of a thing alledged after a viz. or ſcil. is bad. O). 
1 Lev. 245. | 

So, in treſpaſs for chafing cattle ita guad one of them died, 
traverſe of what comes after ita quad is bad. R. 1 Lev. 26, 

99, if the defendant alledges a diſcharge of tythes by unity of 
4 paſſeſſion at the time of the diſſolution, a traverſe of the diſcharge 
„ is bad, but it ought to be of the unity ratione cujus uit diſcherg- 
"I ed, for a traverſe of the diſcharge is a traverſe of the concluſion 
only. R. Mo. 534. 


* * . 


(8. 13.) So a traverſe of a thing, which is but ſuppoſal, is bad: as ff 
Or 1 lauf tenant in mortdancęſtor pleads jointenancy with the father of the 
ou demandant, he necd not traverſe, that he is ſole tenant ; for this 
is only ſuppoſed by the writ, 5 H. 7. 13. a. 
S8o , if the defendant pleads aztient demeſne, he need not traverſe 
that it is frank fee; tor this is only the ſuppaſal of the wit, 
H. 7. 13. be 
: So, in afſumpſit againſt an executor, who pleads that his tef- 
tator was alive at the time of the writ purchaſed, he need not 
traverſe his death, for it is only ſuppoſed by the writ and count, 
Lut, 14. | | 
But matter neceffarily included may be traverſed : as, if he 
pleads that A. was ſeiſed, the plaintiſf may alledge ſciſin in B. ab 
gue bog that J. was ſole ſeiſed. R. Mod. Ca. 158, 


N rey 50 a trayerſe of inducement is bad : ag, in debt againſt an ex- 
ment. ecutor, if the defendant pleads a judgment, and the plaintiff re- 
plies, that it is ſatisſied, but is continued by fraud, the defendant 
cannot traverſe its being ſatisfied. R. Lat, 111. Hard. 69. 
So, in a ſcire facias againſt an executor on a devaſiavit returned, 
if the defendant pleads, nothing in his hands, and traverſes the de. 
paſtavit, it is bad; for it was inducement only. R. Hard. 70. 
So, in covenant, if the plaintiff aſſigns a breach, that the houfe 
was burnt and not repaired 3 it is bad, if the detendant traverics 
that the houſe was not burnt, for it was only incucement. 
Hard. 70. 8 
In avowry for rent, if the defendant alledges ſeifin in d 
fue ut de feods talliats, and the plaintiff in bar to the avowry fan 
that he was ſeiſed for life, he need not traverſe the {cilin in tail; 
for it was inducement only. R. 2 Jon. 110. 1 Vent. 340. 
So, in aſſumpſit, the conſideration, tho' it be material, is not 
traverſable. D. Co. Hl. 201. 
Nor, in trover, the converſion. D. Cro. El. 201. K. cant. 
Cro. El. 97. for it is the gilt of the action. : 
But, if the inducement be what intitles the plaintiff to his ac. 
tion, it may be traverſed, where the defendant cannot Wage his 
jaw. Co. El. 169, : " 
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$9 a traverſe larger than can be denied is bad: as, in intruſion, 2 5) 
if it be alledged that poſſeſſions of the college of the dean and were large 


cazons of E. founded ah, Weftminfler, by diſſolution, &c. came than necei- 
to the king, and the defendant intruded, &c. the defendant ſays, ſary, 


that the foundation was by another name, ab/que hoc, that it was 
ſour ded apud WWeftminſter by the name alledged, it is a bad tra- 
verſe, becauſe it extends to the place of the foundation. R. 1 Lec, 


555 a traverſe of the ſurrender of a copyhold to ſuch a ſteward 
ſuch a day is bad; for the day and ſteward ought not to be part 
of the ifſue, bat the traverſe ought to be of the ſurrender mads 
et ferma, X. Tel. 122. 2 Ca. 202. 

So, in an action on the caſe for ſtopping three lights, traverſe, 
that he Ropped the ſaid three lights, is bad; for it he ſtopped any of 
them, che action lies. Tel. 225. | 

So, in an action on the cafe for his wages ab ultimo Dec. uſque 
1 Nov. it is bad to traverſe the ſervice ab time Dec. ad 1 Nep. 
for if he ſerved any part of the tie, he ought to have his wages 
for ſuch time. X. 1 Sond. 269. f 

80, on an indictment for uſing a trade for three months, a 
triverie, that he did not uſe it for three raonths, is bad; for if he 
uſed it only for one month, he ought to be convicted. Per Sad. 
1 Sand. 312. 

80, in an action on a policy of aſſurance, if the traverſe be, 
that nadie ct munimenta, &c, were loft, it is bad, for it ought to 
be in the disjunctive; for the plaintiff ought to have damages for 


any part loſt. R. 2 Sand. 206. 


So, in debt on a recovery in an inferior court tent? 1 Aax, tra- 
verſe o a recovery at a court 1M is bad. R. 1 Lev. 193. 

90 traverſe of a requeſt at the day or place a'tedged, is bad ; for 
the addition of the day and place makes it larger than it ought to 
be. R. 3 Lev. 41. 

Or, of an aſſignment of a leaſe at ſuch a day and place. X. 
Lat. 92. 

So a traverſe, that by indenture A. bargained and feld, is bad; for 
it makes the indenture part of the iſſue. Som Cart. 218. 

In treſpaſs, if the defendant juſtifies by mliter manus to pre- 
vent a reſcors of an execution, in aid and by the command of a 
bailiff, traverſe, that it was to prevent a reſcors in aid and by com- 
mand of the bailiff, is bad; for the command is not material, R. 
3 Lev. 113. 

So, in treſpaſs, if the defendant juſtifies by me{/iter manus ino. 
fit on his entry into the defendant's cloſe in S. and traverſes all 
places except in S. for he ought to ſay except in the ſame cloſe, 
1 Rl. 19. | | 

S0, in trover, if the plaintiff alledges converſion by the ſale of 
8 goods, traverſe of the converſion by ſale is too large. R. 2 

5. 13. 


50 a traverſe, narrower than it ought to be, is bad: as, in an 
action for words, if the defendant juſtifies as a counſel at Weſt- 
mfter, and traverſes the ſpeaking at S. where it was alledged, at 
any 
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any time before or ſince, it is bad; becauſe the traverſe 9; 
not go to the day on which the ſpeaking was alledged. K. 4 C. 
14. 6. N 

So, in treſpaſs, if the defendant pleads that 27 El. it was 1}, 
freehold of A. and traverſes the time before, but not the time af 
ter; for this ought alſo to be traverſed. &. Cro. Al. 87. 

So, if the defendant juſtiſies by proceſs to the ſheriff in another 
county, abſque Hoc, that it was in the place alledged, it is bad; 
for he ought to traverſe all places, except the county into which 
the proceſs goes. R. Cro. El. 860. 

Sa if the defendant juſtifies by a leaſe to him for one year, and 
that he demiſed to the plaintiff for a quarter of a year, and after 
the end of the quarter took the goods damoge feaſant, and traver. 
ſes the taking during the quarter of a year, it is bad; for he ought 
to traverſe all times before and after his leaſe for a year. X. : 
Sand. 295, 1 Lev. 307. 

So, in an action on the caſe for a recompence for ſervice, if 
the defendant pleads that he had 8 J. per ann. for ſuch a time, and 
traverſes the ſervice abinde, it is bad; for perhaps 8 J. per. ann, 
was too ſmall a recompence, and by ſuch traverſe the ſcrvice for 
that time 1s excluded, and the plaintiff is deprived of an an- 


{wer to it. X. 1 Sand. 268. 


So, in quare impedit where the plaintiff counts that A. being 


ſeiſed in fee granted to him, &. if the defendant pleads that 4, 
was ſeiſed only for the life of B. who died before avoidance, &. 
and the plaintiff maintains his count, and traverſes that A. was 
ſeiſed for the life of B. it is bad; for he ought to traverle, that 
A. was ſeiſed modo et forma; for if he was ſeiſed for another's 
life only, be it for the life of B. or any other, the plaintiff's title 
is avoided, Semb. Hob. 105, 

But if a traverſe be narrower than it ought, and this tends only 
to the diſadvantage of the defendant, or of him, who takes it, it 
is good: as, in treſpaſs, if the defendant juſtifies by a precept out 
of an infcrior court, and traverſes all times before the delivery, 
and after the return of the precept; yet it is good, tho' he might 
have traverſed before the 2%; for this is to the defendant's diſ- 
advantage. R. 2 Lev. 81. 

So a man, by a preciſe allegation of an eſtate, may give an ad- 
vantage of traverſing it preciſely, tho' ſuch particular eſtate is not 
neceſlary; as, if A. alledges that he, being ſeiſed in fee, put his 
cattle into the cloſe, the defendant may traverſe the ſeiſin in fee; 
tho” any eſtate for life, or years, at will, or licence of the owner 
would enable him to put his cattle there, R. Dy. 365. a. Vide 
ante, (G. 10.) 

In treſpaſs, if defendant juſtifies under a preſcriptive right to 
a duty, and the like right to diſtrain for it, and replication traver- 
ſes the duty, without traverſing the right to diſtrain, it is well 


enough. Grifith v. Williams, M. 26 C. 2. 1 Will. 338.) 
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(. 17.) Traverſe upon a Traverſe. 


t there be a traverſe of a point apt and material to the plaĩntiffꝰs 
tle, he cannot refuſe it and tender another traverſe : as, if the 
phintiff in quare impedit counts that the advowſon was granted 
to A. and B. for years, that B. ſurvived and granted to the plain- 
il, whereby,” &c. the defendant pleads that A. furvived and 
granted to him the next avoidance, ab/que hoc that B. ſurvived, 
the plaintiff cannot waive the traverſe of the ſurvivorſhip, and 
traverſe the grant of the next avoidance. R. Hob. 105. 

$9 if he counts of a ſeiſin in fee in B. who granted, &c. the 
defendant ſhews a ſeiſin pur autre vie, and traveries the ſeiſin in 
fee 3 the plaintiff cannot waive the traverſe, and traverſe that he 
was ſeiſed pur autre vie. Semb. Hab. 104, 105. Mo. 869. 

So 2 man cannot take a traverſe upon a traverſe in any caſe 
where the firſt traverſe is material. D. Yau. 62. | 

So, generally, the king cannot take a traverſe upon a traverſe, if 
the firit traverte goes to the king's title, which does not appear 
upon record. Jau. 62. 


But a traverſe after a traverſe may be allowed : as, in treſpaſs, 
in ſuch a county, the defendant pleads a concord for treſpaſs in 
every other county, and traverſes the county, the plaintiif may 
join iſſue on the county, or traverſe the concord. Co. Lit. 
282. 0. K. Mo. 428. 

So, in treſpaſs ſuch a day, it the defendant pleads a licence ſuch 
a day, and traverſes all days before or fince, the plaintiff may 
trayerſe the licence, Hob. 104. 

80, if he pleads a feoſfment, and traverſes all days, before the 
plaintiff may traverſe the feoffment. 1[b:d. 

Or, a releaſc, and traverſes all days ſince, the plaintiff may tra- 
verſe the releaſe. bid. 

So if he pleads by a recovery and execution in Sandwich, and 
traverſes the place, the plaintiff may traverſe tie record of the 
recovery. K. Mo. 350. Peph. 101. Hob. 104. Lut. 1438. 

So, in debt on a ſpecialty for payment of 200 J. if he did not 
marry the plaintiſf, and refuſal alledged, if the defendant pleads 
that the plaintiff refuſed firit, and traverſes ab/que hoc, tat he re- 
uſed before the plaintiff refuſed, the plaintiff may traverſe a ten- 
der by the defendant to marry. X. Carth. gg. 

So in all cafes, where the traverſe in the bar takes away the 
time or place alledged in the declaration, the plaintiff has his e- 
lection to join iſſue on the traverſe, or to traverſe the inducement 
to the traverſe alledged by the defendant. R. Cro. Car. 105. 
But when the bar concludes with a traverſe to the plaintiff's 
title, he muſt maintain his title, and cannot traverſe the induce- 
ment to the traverſe : as, in quare impedit, if the plaintiff declares 
that B. Yeiſed in fee preſented, Wc, the defendant alledges title in 
tac king by inquiſition, and traverſes the ſeiſin in fee, the plain- 
tiff 
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tiff cannot traverſe the inquiſition. R. Cro. Car. 105. Sy, 
Lut. 1630. | 

Yet if upon the pleading it appears, that the firſt traverſe ty 
the plaintiſt's title is immaterial, the plaintiff may traverſe the in. 
ducement to the traverſe by the detendant : as, in guare impeci, 
the plaintitf declares of a ſeiſin in A. who conveyed to B. why 
conveycd to the plaintiff; the defendant pleads, that before the 
conveyance to the plaintiff, the church became void, and 3B, pre- 
ſented him, and traverſes the avoidance after the Conveyance to 
the plaintiff; the plaintiff may ſay, that the church became void 
after the conveyarice to him, and that C. preſented the defendant, 
and traverſe that the defendant was in by the preſentment of . 
Semb, Lut. 1032, 


2 So if the firſt traverſe be not to the point of the action, a trz- 

vpon a tra- verſe on a traverſe may be allowed: as, in waſte for cutting down 

verſ-, when and ſelling trees, the deſendant pleads, that he uſed then for te. 

1 pairs, and traverſes the ſelling, the plaintiff may wave this, and 
traverſe the uſing in repairs ;, for the firit point was not material 
to the action, it was ſurpluſage in the declaration, and ought not 
to have been traverſed, and the plaintiff might have demurred on 
the traverſe, Hab. 104. 

So in debt on a bond ſor appearance die S. prox” pg Of, Pur 
the defendant pleads an arreſt upon a warrant returnable die /, 
and the Sr. 23 H. 6. 10. the p'aintiff replies an arreſt by a war- 
rant returnable die S. and traverſes the warrant returnable die /, 
the defendant may afterwards traverſe the warrant returnable 
die S. for this only is material and to the point of the action. K. 
Fer 3 F. 1 Sand. 22. 1 Lev. 192. 

In quare impedit, if the plaintiff ſays A. was ſeiſcd in fee and 
preſented B. and granted the next avoidance to the plaiutifh, the 
defendant ſays that C. was ſciſed before A. and granted to A. for 
the life of DB. who preſented B. and then granted the next avoid- 
ance to the plaintiſf, alſgue hoc quod A. tempore concgſſienit was 
iciſcd in ſee, the plaintiff may traverſe the ſeilin for the life of D. 
F156. 101. 

[So, in prohibition, for that defendant had petitioned the court 
of common- council who had no juriidiftion, which belonged to 
the court of mayor and aldermen, thy defendants plead, that the 
common- council have the juriſdiction, ab/gue hc, that the juriſ⸗ 
diction is in the court of mayor and aldermen; the plaintiff re- 
plies, that the common- council have it not, and concludes to the 
country ; defendants demur, for that is a departure, and plain- 
tiff ought to have taken iſſue on the traverſe. But per ci. the 
firſt traverſe was immaterial. Judgment pro quer. King qui fat 
v. Bolton, M. 5 G. Afterwards affirmed in parliament. Str. 117. 
Fort. 349. | 

80 The - i may take a traverſe upon a traverſe, tho' the firſt 
traverſe be to the point of the action, where the title, upon which 
the king ſues, appears by the office or other matter of record; 
for the office, &c. is a ſuſſicient title for the king, which he oo 


P L EA D E R. 


not loſe, if the defendant does not appear to have a better. 
62 | ö 

x 4 on an indictment for not repairing a bridge, if the defen- 

dants plead that 4. ought to repair, and traverſe that the county 

oupht, the attorney general may reply that the county ought and 

traverſe that 4. ought, and if it be found that 4. ought not, the 

defendants ſhall be tound guilty, K. 2 Lev. 112. 


(G. 20.) Inducement to a Traverſe. 


A traverſe ought to be introduced with a proper title or in- 
ducement. Semb, Cho. El. 671. 2 Cre. 86, 

And, if there be no inducement to the traverſe, the iſſue will 
be a negative pregnant. Semb, Hab. 321. 

And the inducement ought to be ſuſſicient in ſubſtance : and 
therefore in prohibition upon a ſuggeſtion of a diſcharge of 
tythes, if the defendant pleads an agreement between the maſter 
of the hoſpital of B. and the abbot, that the lands ſhall be diſ- 
charged only in the hands of the abbot, nd traverſes the diſcharge, 
the inducement is bad; for it does not ſhew any title in the 
maſter of the hoſpital to the tythes, or how he could make ſuch 
agreement. X. Cro. Car. 266. 

So, if the defendant in his inducement to the traverſe ſhews a 
defective title, the inducement is bad. X. Gro, Car. 336. 

As, if, in bar to an avowry for rent by the aſſignee of a rever- 
fon, the plaintiff ſhews a deviſe for ſale, if the goods are not ſuſ- 
ficient for the payment of debts, and a ſale to him before the aſ- 
liznment, and traverſes the deſcent to the aſſignor, it is not good, 
if he does not ſhew the condition precedent well performed, vg. 
what -lebts and what goods there were, whereby the court may 
judge that they were not ſufficient. R. Jen. 328. 

So a man cannot make a part of his plea an inducement to a 
traverſe of the reſidue of the declaration: as, in an action on 
the caſe for ſtopping three lights, if the defendant juitifies for two 
abſque hoc that he ſtopped three, the traverſe is bad, for the induce- 
ment goes only to part of the declaration. R. J. 225. 2 

do, in an action on the caſe for recompence for his ſervice, if 
the defendant pleads that he ſerved to ſuch a day, and then de- 
parted, ab/que hoc that he ſerved to the time in the declaration, it 
15 not good; for he makes one part of the ſervice an inducement 
to the traverſe of the other. R. 1 Sand. 268. 

do, in a ſcire facias againſt bail in error, who plead a judgment 
depending, not determined, the plaintiff cannot reply that the 
julgment is aſhrmed, ab/que hec quod pendet indeterminat”, for this 
_ a material part of the plea inducement to the traverſe, R. 

520. 

But inducement to a traverſe does not require ſo much cer- 
tainty as another plea ; becauſe, generally, it is not traverſable. 
R. Cro. Car. 442. 

When it is traverſable or not. Jide ante, (G. 18.) 

And 
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And therefore if he makes title as couſin and heir, and traverſe, 
the deviſe, it is ſufficient, tho' he does not ſay, how he is couſm. 
R. . 86. 


0. 21.) But in ejectment on the demiſe of A. the defendant plead; 
—— dent that the king, being ſeiſed in ſee, granted to B. for life, who de. 
35 not ne. miſed to A. and died, the plaintiff maintains his declaration, and 
celiary- traverſes the demiſe to A. for the life of B. this is good without 

any title or inducement; for a title is not neceſſary in ejectment 
or treſpaſs, and the plaintiff traverſes the matter which deſtroy; 
his title. R. Cro. El. 671. | 

So, in ejectment on the demiſe of A. if the defendant plead; 
that before the ſciſin of A. B. was ſeiſed and demiſed to him for 
years, whereby he was poſſeſſed till A. diſſeiſed B. and demiſed to 
the plaintiff, replication, that A. was ſeiſed in fee, with a trarer(- 
of the diſſeiſin, is good without more title or inducement, E. 


Cro. El. 890. 


(G. 22.) When the Deſect of a Traverſe ſhall be aided. 


Default of traverſe, where the plaintiff has not fully confeſſe 
and avoided, is only form, and aided upon a general demurrer, 
Per And. 1 Leo. 44. R. cont. per 3 J. Rades acc. 1 Leo, 80, 81, 
R. acc. Cro. Car. 324. Dub. 3 Mod. 319. 

So, if a man takes a traverſe, where there is a full confeſſion 
and avoidance, this makes the plea double, but is aided, as dupli- 
city, on a general demurrer. Semb. Tel. 15 1. Semb. Cre. Gor, 
61. KR. 2 Vent. 213. R. Lut. 1558. Agreed Lut. 1560. Semi, 
2 Sand, 50. R. Carth. 166. Vide ante, (E. 2.) 

Yet, it will be bad on a ſpecial demurrer. R. Lut. 1457. 

So, a traverſe of a point, not the my? material, if it is materia, 
will be aided after verdict. R. el. 54. | 

So a traverſe of an immaterial point. Semb. Cro. Car. 328. 
Cemb. 3 Lev. 228. 

And now by the /,. 4 & 5 An. 16. no exception ſhall be for 
an immaterial traverſe, unleſs ſhewn for cauſe of demurrer. 

So a bad and improper traverſe. 1 Sand. 268. K. after ver- 
dict. Cro. El. (456.) R. Cro. Hl. 161. 

So a traverſe too large. Cont. per 3 J. 2. acc. Tel. 122. 

Or too narrow. K. 2 Sand. 5. R. Carth. 165, 166. 
So a traverſe after a traverſe. Semb., 1 Sand. 21. 

So want of an inducement to a traverſe, Hob. 316. 321. 

So want of a traverſe not eſſential, ſhall be aided by plcading 
over to other matter. R. 2 Jen. 111. | 

But defect of a traverſe, where there are two aſſirmatives, 15 not 
aided on a general demurrer, for, by default of an iflue, the 1iglt 
cannot appear to the court. Hob. 233. 

So in treſpaſs for breaking his wharf and rail, defendant pleas 
that A. being ſciſed of houſes, he and all thoſe, &c. had the uſe 


of that wharf, and juſtiſies under him, that he could not uſe . 
an 
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and by his orders he broke, &c, plaintiff replies de injur. ſua pro- 
pria abſque tali cauſa, he did ſaid treſpaſs ; and then goes on a4/- 
que hoc, that A. and all thoſe, Sc. ought to have the uſe of ſaid 
wharf; and judgment for defendant on demurrer ; for the tra- 
verſe is double, firſt traverſing all the matters in the plea, and 
then the preſcription. Rains v. Orton, H. 10 G. Fort. 379.] 

In treſpaſs, for falſe impriſonment on the 1ſt OFtober, and 
from thence for ſeven months, defendant pleads outlawry and 
warrant, by which plaintiff was taken at York, and continued in 
priſon, which arreſt and impriſonment ſunt, cad. inſult. et im- 
priſmnam, c. abſque hee, quad culp. in Middleſex ſeu alibi out of 
Vt, or at any time before the delivery of writ, or after the re- 
turn; anil judgment for plaintiff, on demurrer ; for gue eff cad. 
tranſereſſio is good without traverſe ; and he ſays it is the ſame 
impriſonment, vis, for ſeven months, and yet in the traverſe 
leaves out all the time between the delivery and the return, Af 
firmed in B. R. Carvil v. Manly, 9 G. Fort. 379.] 

In treſpaſs, for falſe impriſonmen % April, defendant juſtifies 
by a precept from the ſheriff's court, he took him 20th Merch 
before, which is the ſame aſſault and impriſonment, ab/que hoc, 
that he was guilty before granting, or after return, or out of the 
juriſdiction, Judgment for plaintiff, for the traverſe is double, 
que eft ead. tranſgreſſio is a traverſe, and then another, ab/q. Hoc. 
Courtney v. Satchavell, P. 12 G6. Fort. 389.] 

So, if a traverſe be neceſſary to make a good bar, the omiſſion 
will be fatal on a general demurrer. R. 2 Mod. Go. 

So, if the replication does not traverſe the matter of the bar, 
which is not fully confeſſed and avoided, the defect ſhall not be 
aded by a general demurrer. R. 1 Les. 80, 81. 1 And, 169. 


fav, 88. 
(H) Rejoinder. 


A Rejoinder is the defendant's anſwer to the replication, 
And ought not to depart from the bar. Co. Lit. 303. 6. 

What will be a departure. ide ante, (F. 7, &c.) 

And therefore, if the rejoinder does not ſupport the bar, i 
vill be bad on demurer. 2 Mod. Ca. 343. ‚ 

(If to aſumpſit defendant pleads tender before exhibiting the 
bil, plaintiff replies a latitat ſued out before the tender, de- 
ſendant rejoins, admitting the promiſe before exhibiting the bill, 
but denying the promiſe before the iſſuing the /otitat, it is good; 
for plaintiff here conſiders the latitat as an original writ. X. on 
femurrer, Wood v. Newton, IA. 20 G. 2. Will. 141.] 

lf the plaintiff makes ſeveral replications, the defendant muſt 
rejoin ſeverally to every replication. R. 1 Sand. 337- 

[The court will not give leave to rejoin double, for it is not 
vin the ſtatute, J/arren v. Ivie, T. 5 G. 2. Str. 9og.] 

I! the rejoinder denies the ſeveral matters alledged in the repli- 
2tion, it is ſufficient that it concludes to the country at the end, 
without putting the matters in iſſue ſeverally. R. Lut. 241. 
Vide ante, (E. 28, Sc. F. 5.) | 
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(1) Surrejoſnder. 


A Surrejoinder or quadruplicatio is the plaintiff's reply to the 
* defendant's rejoinder. 


(K) Rebutter. 


REV TTT R is ſo named from rebouter, which Gynifie 1 
repel. Cz. Lit. 303. 


(L) Surrebutter. 


A Surrebutter is the reply to the rebutter. 


() When Judgment ſhall be. 
(M. 1.) Upon a bad Count, 


When for IF pleading be bad, judgment ſhall be againſt him who male 
Fin pf the firſt default: as, if a count or declaration be bad, there 
(Y 5, ) ſhall be judgment againſt the plaintiff: tho' the bar is inſufficient; 
When upon as, if debt be by an adminiſtrator durante minore ætate or an ei- 
ous cutor after the executor has obtained his full age, tho” the plea in 
ide ante, | x : : | 
(E. 42.) bar be inſufficient; yet there ſhall be judgment againſt the plain. 
Or upon tiff, for it appears he has no cauſe of action. R. 5 Co. 29. a. 
— But, if it appears that the plaintiff has no cayſe of actien by 
(V. 2.) the plea only and not by the declaration, and the plea is defedive 
- and bad, the plaintiff ſhall have judgment: as, in traſpaſs gue 
clauſum fregit & dejecit his hurdles aihxed to his freehold, if the 
defendant pleads that the place where, &c. is communis Plat 
and preſcribes for ſetting ſtalls there, &c. but the preſcription i 
bad, the plaintiff ſhall have judgment; tho” he has no cauſe ef 
action, if it was communis platea, R. I Lev. 184. 
The judgment ought to be entred, idee confederatum of per Cr 
quod, Sc. 
But if the judgment be (where the jury find damages to 35“ 
qued recuperet damna ſua predifta per fur aſſeſi ad 37 l. nec nen, Ci. 75 
it will be well; for the words per fur af ad 371. ſhall be tut ? | 


pluſage. R. Jon. 171. 1 
If there be judgment on a bad count upon a demurrer on mo- = 
tion in arreit of judgment, it ſhall be, god plaintiff 1! caprat qd le « 
narratis inſufficienss Med. Ca. 15. ' 50 
If the defendant or plaintiff pleads over, he ſhall not afterwards le 
take advantage of any defect in the plea of the other party, wh: 15 
would be aided on a general demurrer. Per Holt, Sal. 5 19. * 
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(M. 2.) Upon a bad Plea. 


If the plea is naught, and the replication likewiſe, and the 
defendant demurs, judgment ſhall be for the plaintiff y for the 
firſt fault was in the plea. Woodward v. Robinſon, P. 6 G. Str. 
302.] ide Dzug. 94. (91.) to the ſame effect.“ 

So, if the plea be dective, and the plaintiff makes an idle re- 
plication, but the defendant does not rely thereon, there ſhall be 
judgment againſt the defendant. 4 C. 84. 4. Cro. El. 815. 

So, if the plaintiff 's replication be double. R. 3 Lev. 244. 
$9, if to a debt upon a bond to ſtand to an award, if made ſuper 
vel ante 7 Maij, and, if not, to an umpirage, the plea be, that 
no award was made ante 7 Maij, without ſaying vel ſuper, if the 
plaintiff replies, that there was an umpirage, but aſſigns an in- 
ſufficient breach, there ſhall be judgment for the plaintiff, for the 
plea was not cured by the replication, Per 3 J. Keeling cont. 
1 81d, 336. 

(lf = debt on bond payable 23d March, defendant pleads pay- 
ment on the 22d, and plaintiff replies, he did not pay either on 
the 22d or 23d, or at any time after making the bond, and de- 
fendant demurs for duplicity, judgment ſhall be for plaintiff; for 
the plea is ill firſt, and if plaintiff had gone to iſſue upon the plea, 
the verdict muſt have been ſet aſide. Fernegan v. Harriſon, T. 
66. Str. 317. ] 

So, if the plea does not anſwer to the whole declaration, 
whereto the plaintiff demurs, there ſhall be judgment againſt the 
&fendant for his bad plea, and not againſt the plaintiff for the 
diſcontinuance. R. 1 Rel. 406. Cont. 1 Rol. 176. R. 2 Bul. 
238, 

do, if the plea be inſufficient in ſubſtance, or confeſs the point 
ok the action, there ſhall be judgment againſt the defendant, tho 
the replication be immaterial and the defendant demurs to it. R, 
0. 120. 133. 5. R. 9 Co. 110. b. 

As, if the plea be uncertain. R. Poph. 209. 

do, tho iſſue joined and verdict for the defendant. Hob. 56. 

For the court will judge upon the whole record, and therefore. 
where the verdict concludes /i fic, &c. for the defendant or for the 
pantif; yet the defendant or plaintiff ſhall not have judgment, 
[it appears on the whole record that he has not a title. R. Mo. 1 Os 
. th. 269. Vide poſt, (S. 38. 40.) 

[lf defendant by his plea ſets out a bad title to an office, it 
mounts to a confeſſion of the uſurpation, tho' he denies it, and 
1 1 will give judgment againſt him. Rex v. Phillips, AA. 
1. Or. 394+] 

[lf the plea makes the place where the bail-bond was given ma- 
wal it is naught, and there ſhall be judgment ſor the plaintiff, 
lande v. Prejton, P. 8 G. Fort. 365. 

lc plaintiff in au action on a bail - bond, ſets out that the bond 
va io appear at the return of the writ, and defendant pleads the 
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and eating other graſs with cattle ; if defendant pleads not guilty 
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fat. H. 6. and ſays it was a bond made for eaſe and favour; it 1 
bad plea, for he ought to have traverſed the condition ſet out þ 
plaintiff, and here are only two athrmatives, which cannot make 
an iſſue, Peedle v. Chriſimos, P. 12 C. Fort. 365. ] *Py, 
Doug. 94. (91.) a ſimilar caſe.* 

So, if the plea is bad, and iſſue found thereon for the plainti® 
there thall be judgment againit the defendant, tho? it does not p 
pear that he is chargeable : as, in debt againſt an executor, wig 
pleads another judgment ot @ day to come, and iflue, that it wa; 

＋ fraudem, is found for the plaintiff, tho” it be impoſlile, vet the 
plaintiff ſhall have judgment. R. C. Car. 25. . 

50, if the defendant by his avowry deſtroys the plaintiff”; title 
but gives him another title, there thall be judgment for the Plain 
tiff: for upon the whole record it appears the ylaintilf has title, 
R. 8 C. 93. as a 

So, if the defendant pleads a good plea in bar, but the plaintn 
avoids it by his replication, there ſhall be judgment for the plain- 
tiff. R. Lut. 1380. ö 

If matter that ought to have been pleaded in abatement i; 
pleaded in bar, it is bad. Ihe v. Willis, P. 32 G. 2. 2 il. 
87.] : 

[So if executor ſued as adminiſtrator pleads his being executor 
in bar, and not in abatement, and plaintiff demurs, plaintf 
ſhall have judgment. Stocker v. Heath, P. 8 G. 2. B. R. H 
104.] 

{In treſpaſs for impounding a mare, if the defendanc juſtifics 
for that the mare was mangy, it mult alledge that the was ſo 
when put in, or that plaintiff had notice of it before the dif 
treſs, or it is bad. Sn. Palmer v. Stone, T. 32 & 33 6.2. 
2 Will. 96.) 


{To treſpaſs for entering cloſe, treading down the grafs there, 


to the whole, and as to entering and treading, juſtifies on two 
preſcriptions, and there is a verdict for plaintitf on the general 
iſſue, and for defendant on the other. Plaintiff thall have judg- 
ment; for eating the graſs is not covered by the juſtifications. 


Knight v. Lille, T. 31 GC. 2. 2 Will. 81.] 
(M. 3.) Upon a bad Replication. 


But, if the plaintiff does not demur to the defendant's defeQuie 
plea, but replies, and by his replication ſhews that he hs» 
cauſe of action, there ſhall be judgment againſt the plaintiff: 
in debt on a bond, if the defendant pleads performance, and . 
plaintiff aſſigns an inſufficient breach, there ſhall be judge 
againſt him, tho' the plea was defective. R. 2 Cr, 133. 3 
133. . KR. Lut. 609. R. Hob. 14. 

So, in an action for an eſcape, if the bar is defective, but the 
replication ſhews no cauſe of action, there ſhall be judgne" 


> alle 
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,nxint the plaintiff, R. 3 Co. 52.6. R. 8 Co. 120. . R. 8 Co. 
133.4. Poph. 41, 42. 
do in ejectment. K. Hob. 128. 

And where the replication ſhews that the plaintiff has no cauſe 
of action, it ſhall not be aided by a rejoinder which tenders ifſue 
upon another point and admits a caufe of action. 1 Lev. 195. 

Yet, where the replication is imperfect or defective in the 
manner of pleading, it thall be aided by a rejoinder, which ad- 
mits the thing miſpleaded, and tenders iſſue or another point. 
R. 1 Lev. 195. 

If there is a bad replication of which the defendant gives no- 
tice, and plaintiff goes on to trial, and has verdict without de- 


fence, it ſhall be ſet aſide. Barnes 457.] 
| (N. 4.) At what Time Judgment ſhall be ſigned. 


Plaintiff is not obliged to proceed to final judgment next term 
after trial; therefore if verdict in Hi. vac. deſendant renders 
himſelf in Zaffer, and plaintiff might have ſigned final judgment, 
but does it not till Trinity, and in Michaelmas charges defendant 
in execution, it is well, and defendant is not entitled to fuperſe- 
dear. Pierce v. H. 24 6. 2. 1 . 297. 

So, if a cauſe reſts four terms, without any proceeding, judg- 
ent ſhall not be ſigned without a term's notice. Med. Ca. 18. 


So, judgment ſhall not be ſigned after a verdi&t or writ of in- 


quiry, till four days excluſive. &. 1 Sal. 399. 

So, there cannot be final judgment in real or mixt actions 
without a peremptory rule on motion. &. 1 Sal. 399. 

[On a rule for plaintiff's attorney to bring in the roll, it cannot 
be delivered by the counſel to the clerk of the papers, the attorney 
muſt file it himſelf, iter v. Greembridge, P. 8 G. 2. B. R. H. 
164. 

he court will not order plaintiff's attorney to bring in and 
enter up judgment, on the motion of a ſtranger, tho? in order 
that it may uſed as evidence on a penal ſtatute, Fludfon v. Snuth, 
M. 11 G. 2. Andr. 22.] | 

But in perſonal actions judgment may be ſigned without mo- 
tion. 1 Sol, 399. 

So in real actions on a plea in abatement. Bid. 

So, if the plaintiff does not enter up judgment after verdict for 
lim, becauſe the damages are ſmall, the defendant may. Hard. 
219. 

So, if the defendant dies after the verdict and before judgment 
lined, judgment may be ſigned within two terms after. 1 Sad. 
401, 

If plaintiff (in an action for arrears) dies before judgment on 
2 ſecial verdict, judgment may be entered as of the term in 
which the pea is returnable, Trelazeney ve Biſbap of TPinchejter, 
H. 30 C. 2. 1 B. MM. 219.] 
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[On a caſe reſerved for the conſideration of the court, if de. 
fendant dies pending the argument, judgment ſhall be entered 


nunc pro tunc. Aſileyv. Reynolds, M. 5 G. 2. Str. 159.) 


(If defendant dies after judgment pronounced for him, the 
court will give leave to enter it up as of that term, tho” the appli 
cation is fix or ſeven terms aſter. Mayor of Norwich v. Barr, 
H. 9 G. 3. 4 B. A. 2277.] © . 

Uf defendant in error dies, pending a cur. adviſare vll, the 
court will give leave to enter judgment nunc pro tunc. Crumley x, 
Wane, P. 7 G. Str. 426.] 

If judgment be ſigned or pronounced in any term, it may he 
entred upon a roll of the ſame term, at any time before the efſun 
day of the next term. Mod. Ca. 191. 

So, if judgment be pronounced, and the roll not ingroſled, 
it may be done many years after by leave of the court. Md. 
Ca. 59. | 

Tho? it be a judgment in error on an indictment for treaſcu, 
Sc. R. Mad. Cu. 59. 

[The court will not give leave to enter up a judgment of twen- 
ty years ſtanding, nunc pro tunc. Flower v. Earl Belingbrole, M, 
126. Str. 639.) 

Yet the court may ſtay it by rule, till the cauſe is examined, 
Mod. Ca. 59. 

And the court do not give leave to enter it of a precedent tern, 
but it ſhall be continued till the preſent term. Md. Ca. 184, 
191. 

" If no fraud appears in plaintiff, but the judgment has not been 
docketed in due time by negligence, the court will not interpoſe 
to ſct aſide judgment on motion. Barnes 261. 

By rule of C. B. Eat. 12 G. 2. it is ordered that after the firſt 
day of the then next term all poſtcas and inquifitions, on which 
final judgments are ſigned, ſhall be left with the prothonotarics, 
in order that the judgments may be immediately entered. Barn 


259.“ 
(N) Dꝛoteſtation. 


Proteſtation is made to the intent, that the defendant or 
plaintiff may not be concluded by his plea or replication, it 

the ĩſſue be found for hin. Co. Lit. 124. b. Pl. Com. 276. b. 
As, in an action by a villein againſt his lord, who pleads in ba, 
he muſt at the beginning of his plea make proteſtation, that Je 1s 


his villein, otherwiſe, the plaintiff ſhall be enfranchiſcd, tho' ihe 


iffue be found for the lord. Lit. ſicl. 192, 193. 

'And a man may plead it in abatement, or take it by proteſta- 
tion and plead over. Liz. ſ. 193. | | 

90 a man may take a proteſtation in }:is replication : a5, f 4 
fumpfit, if the defendant pleads an agreement to take a bill in li- 
tisfaction, the plaintiff may ſay, preteflandn that there was ve 
agreement and no bill given, that it was not ſcaled. K. 5 . 
136. 


do 
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go a man may take by proteſtation matter, which he cannot 
plead : as, in a præcipe in capite, the tenant cannot plead that the 
Ind is holden of B. and not of the king, but ſhall make proteſta- 
tion of it. 

in an action for taking goods of the value of 5 J. the defendant 
may make proteſtation that they were not of more than the yalue 


of 35. 44. Tul. 1320. 
On an information the defendant ſhall take by proteſtation, that 


it is a minus ſufficienss Pl. Cem. I. a. 
The proteſtation muſt come alter precludi, nen, &c. and not 


before, Pl. Com. 276. J. 

But a proteſtation, repugnant, or inconſiſtent with the plea, 
is not good : as, in replevin, for a taking m A. a proteſtation 
that he did not take, and a plea that there is no ſuch will as A. 
with an avowry by retorn habende, is bad. Bro. Preteſtation. 1. 

So, if the defendant pleads a deſcent, which 2, entry, and 
the plaintiff Proteſtaudo that there was no deſcent, pleads con- 
tinual claim; for he does not acknowledge the deſcent by the 
proteſtation, and confeſſes and avoids it by plea. Bro. Proteſta- 
tion 5. | 
15 an action by an executor, the defendant ought not to take 
by proteſtation, that the plaintiff was not executor, and plead 
that A. was adminiſtrator, who gave to him; for it is the effect 
of the plea, that the plaintiff was not executor. R. Pl, Com. 
276. b. 

In mayhem, if the defendant proteſiando that it was de ſon afſawlt, 
pleads nul mayhem. Rel. 95. a. 

Nor an idle aud ſuperfluous proteſtation: as, in an action by the 
executor of A. if the defendant makes protgſtation that 4. did 
not make a will, and that 4. did not make the plaintiff executor 
for if he made no will, the other part is included. Pl, Cem. 
276. b. 

Yet an idle or repugnant proteſtation does not vitiate the plea, 
tho it be ſhewn for cauſe of demarrer ; for the intent of a pro- 
teltation is, that the party may not be concluded in another action. 

R. in I. R. inter Sir G. Warburton. and—R. by C. B. M. 
9 Anu. 

The proteſtatior does not avail, if the iſſue be againſt him: 
3, if an ifſue is found againit a lord, the villein ſhall be en- 
franchiſed, tho' he takes proteſtation, that he is his villein. G. 
Lit. 126. a. 

Yet, if the vonchce takes by proteſtation the value of the 
land, and enters into warranty; tho” it is ſound againſt kim, the 
18 prevents a concluiion as to the value of the land. Cz, 

t, 126, a, 
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472 PL EAD E R. 
(O0) Shewing of Deeds. 
(O. 1.) When it ſhall be. 
1 N all actions, a man, who claims by deed and pleads it, ought 
to ſay hic in curia prolat if he is a party to the deed, for by the 
ſhewing of de-ds in court, the court are to judge whether they 
are good. R. 10 Co. 92. a. Co. Lit. 35. J. R. 2 Cre. 272, 
el. 201. | 
And therefore, if a man claims a villein, or any other thing 
which he cannot have without deed he ought to ſhew the deed in 37 
court. Lit. ſ. 183. | : 
N So, if a man alledges an eſtate of frechold to be on condition, 2 
; he mult ſhew a deed thereof. Lil. ſ. 365. 
6 (0.209 If a man pleads a deed, he ought regularly to alledge a t of ch 
| 8 plccd- the dced leit. a » F : 7 5 24 
; Or of the record. | 
; And the printed act is not ſufficient, if he makes a profert of an wi! 
act of parliament in plea. R. Sal. 566. (/ 
But by the ,. 3 & 4 Ed. 6. 40 13 El. 6. the exemplification 
or conſtat of inrolment of letters patent, pleaded or ſhewed, ſhall be 
of like effect as the firſt letters patent, if the ſame had been plead- ſhe 
cd or thewn. 221 
And therefore it is ſufhicient to ſay, prout per exempl” irrotulament, 4 
1 Sand. 189. Sal. 566. he 
So by the /. 10 Ann. 18. a copy of the inrolment of any inden- Li 
ture of bargain and ſale inrolled. ( 
But, if he pleads an inrolment, he need not ſay before when: ner 
the deed was acknowledged. R. Pl. Com. 105. a. 1. 4 
And if the inrolment be not effectual, the other party may 6 
traverſe the inrolment, and it ſhall be tried by the record. 16:2. ſha] 
ln debt on aſſignment of bail-bond, prefertof the bond is enough, the 
veithout ſetting down the witneſſes names. Robinſon v. Taylor, J. 8 
13 G. Fort. 360.) ed 
ſtan 
(O. z.) So, if a man pleads letters patent to him, or to another, to whom M 
Wha: deed. he is privy, or under whom he juſtifies, he ought to ſhew them to 
the court. 10 Ce. 92. Mo. 849. Dy. 29. b. 1 
50, in debt upon bond, he muſt thew the bond. orig 
So, where an action is founded on a deed, he mult ſhew the of p 
_ deed: as covenant, &c. | | Dl 
And he mult ſhew the original; for a counterpart is not ſufhci- 8 
ent. R. Ney. 53. the | 
So, in an action upon the caſe for the profits of an ol- 101 


fice, he mult ſhew the letters patent of the office. Pe. 27. 
Lat, 88, & 


p L E A D E R. 


8o, in debt by an executor, he muſt ſhew to the court the let- 
ters teſtamentary. R. Heb. 53. Cont. if not demanded. 1 Rel. 78. 
Vide poſt O. 16.) Ro 

If the defendant prays oyer of the letters teſtamentary, it is ſuf- 
geient if the executor produces an exempliſication of the probate, 
Seeber v. Shorthoſe, H. 7 G. Str. 412.] 

50, if he pleads payment with an acquittance, he muſt ſhew the 
acquittance. Ks Sal. 5 19. . 

But he need not ſhew to the court a writing not ſealed: as, if 
he pleads a warrant of a juſtice of the peace, he need not ſay hie 
in curia pralat'. R. 3 Lev. 205. 

80, if he pleads a ſheriff*s warrant, D. 3 Lev. 205. 2 Cre. 


uy 
372. 


Or an award; for it is no deed. Si. 459. Vide Arbitra- 
ment, (I.) ; 

Or a policy of inſurance. 1 Sid. 386, 

Plaintiff is not obliged to ſhew a promiſſory note or hill of ex- 
change, on motion. Odiarne v. Duke of Grafton, M. 1727. Bunb. 
243+] 
55 tho' it be under ſeal, if it be not a deed: as, a compoſition 
with creditors on the ff. 8 (or 8 & 9) V. 3. 18. R. Mod. Ca. 58. 
(Vide Ld. Raym. 967.) 


So, a man, who claims any eſtate or intereſt by a deed muſt 
ſhew the deed, tho' he is no party to it. 10 Cz. 92 a. Co. Lit. 
226, 4. 

As, if there be a releaſe of a right to tenant for life or in tail, 
he in reverſion or remainder, who pleads it, muſt ſhew the deed, 
Lit, J. 453. 

Or, if it be to him in reverſion or remainder, if the te- 
nent ſor life pleads it, he muſt have it in his hands. Lit. 
452. 

/ "A if a confirmation be to tenant for life, remainder to A. he 
ſhall not have waſte or other benefit by ſuch remainder, without 
thewing the deed. Lit. ſ. 573+ 

So, if the defendant, being a tinner, pleads a privilege grant- 
ed by charter of Ed. 1. to tinners not to be ſued out of the 
ray he ought to ſhew the patent for he is privy to it. R. 

849. 


Tho he has only part of the cſtate, which was granted by the 
original deed: as, if an eſtate be granted by letters patent, the leſſee 
of part mult in pleading ſhew the letters patent. K. 10 C 92. a. 
Dub, Dy. 29. 5. Sem. cont. 2 Cro. o. 

90, if the grantee of a rent grant a part of the rent to another, 
the ſecond grantee ought to ſhew the firſt deed. 3 H. 6. 20, 21. 
lo O. 93. a. 


if a man juſtifies under one, who is party or privy to a 
decd, in pleading he muſt ſhew the deed. 10 Co. 92. 4. Co. Lit. 


"4 
aa Js 4. 


As, 


473 


(O. 4.) 
Where one 
is privy. 


(O. 5.) 
Or claims 
only parc of 
the citatcs 


(o. 6.) 
Or juß ne- 
under 4 
party or 


privy, 
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As, if he juſtifies as ſervant to the leſſee of a patente. R. 100 
92. a. 2 Cro. 317. : 

Or, to a leſſee, who by a covenant in his leaſe has power to tale 
trees for fireboot. R. 2 Cro. 292. 

Or, as ſervant to a leſſee of tithes. R. 2 Cro. 360. 


2 Kh: -; And if a deed 1s neceſſary, he who pleads it muſt ſhew it, thy 
— „nothing is conveyed or trans: erred by the deed, but it relates to 9). 
— dy lateral matter: as, if a man pleads attornment by a corporation to 
the deed, if a grant to him in reverſion, he muſt ſhew the dued of atcornment, 
a de d was tho? he claims nothing from thoſe, who attorned, which is only a 


necetlarY- conſent. 6 Co. 38. J. 


(O. 8.) When it is not neceſſary, 


0.8 But if a man be a ſtranger to the deed and claims no- 
Tf he de a thing out of it, nor juſtifies as a ſervant to one, who is party 
firanger. Or privy, he need not {hew the deed, tho! he pleads it. 10 G. 

923,94. | f 

As, if he comes in not by the party to the deed, but by act of 
law, and therefore cannot provide for the ſhewing of the deed: 
as, if guardian in chivalry in right of the heir enters for a condi- 
tion broken, he need not ſhew a deed of the condition. C. Lt, 

225, b, 

So tenant by ſtatute merchant, ſtaple, or elegit. G. Lit. 225. . 
& Co. 75. a. 

So tenant in dower, Co. Lit. 225. b. 

If a miniſter ſues for an augmentation on the /. 29 Cr. 2. re. 
ſerved by a dean on a demiſe by indenture of lands belonging to lis 
deanery, he nced not ſhew the indenture, for it is ſuſſicient to ſay 
penes ſe remanen', R. 3 Lev. 83. 

A bailiſf, who juſtifies under a juſtice of peace, need not flew 
the commiſſion. 20 H. 7. 7. a. | 

Nor a man, who pleads a patent to a ſtranger. R. Hard. 187. 

Nor cefluy que uſe, who pleads a grant of an adrowſon 
by a deed to B. to his uſe; for the deed belongs to B. K. 
2 Co. 217. 

So, an aſſignee of a debt upon bond by commiſſioners of bank 
rupt; for he comes to it by act of law, and therefore need not thew 
the bond. R. Cro. Car. 209. 

So, if there be a covenant to ſtand ſeiſed to the uſe of P. he, 
who claims under B. need not ſhew the deed of covenant in plead- 
ing; for B. is in by law, viz. by the /f. 28 H. 8. 10. of uſes. Sc. 
Cr, Car. 442. ; 

So an executor of a feoffee need not produce the deed, by 
which the plaintiff enfeoffed B. to the uſe of the teſtator, in debt 
on a bond for performance of a covenant of the fame decd. K. 
Lut. 483. : 

[If plaintiff claims not the land but only a rent-charge, profert 's 


x 1885 
not necefarv; for the charters belong to the owner of the _ 
| : al: 
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and the owner of the rent-charge is not intitled to them. JW bitfeld 
v. Fauſet, H. 1749. 1 Vezey 387. 


Yet, if the deed belongs to him, he muſt ſhew it, tho' he came (0. 9.) 
to the eſtate by act of law: as, the lord by e/cheat ſhall not plead Except 


* . lhe t plead berg t 
condition to defeat a freehold without ſhewing it. G. Lit. Jake 3 


226. 4. to him, 
80, tenant by the curteſy ſhall not plead a condition made by his 

wiſe, tho he is in by act of law; for it is preſumed that he has the 

deeds which belonged to his wife. Co. Lit. 226. a. 
go, if the uncle of a tenant in tail enfeoffs another with war- 

ranty, who afterwards releaſes the warranty to the feoffor, and the 

uncle dies, if the tenant in tail pleads the releaſe, he muſt ſhew 

it, ſor it belongs to him after the death of his uncle. G. Lit. 


393 4. 


So a man, who pleads a deed to which he is neither party * _ 
nor privy, need not ſhew it, if the eſtate be executed: as, if he — 
pleads a feoffment to A. upon a condition and entry for the 
condition broken, and afterwards a deſcent to the defendant, he 
need not ſhew the deed of condition; for it is executed, G. Lit. 
226. 4. 

So, if he pleads a mortgage and payment at the day, he need not 
ſhew the deed, for the condition being performed the deed perhaps 
was delivered up. Bid. 

So, if a mortgagee demiſes for years, and the mortgagor ve- 
enters, in debt for rent againſt the leſſee afterwards, he ſhall 
plead the mortgage and re-entry, without thewing the deed. Cz. 
Lit. 226. 3. 

So, if a confirmation be to a leſſee for life, remainder to A. in 
walte, Cc. by A. after the eſtate executed he need not ſhew the 
deed. Co. Lit. 317. be 

So, if defendant pleads an aſſignment of a leaſe, the plaintiff 
replies, that the leſſee could not athgn without the lefſor's licence 
by deed, and the defendant rejoins that he had licence by deed, 
he need not ſliew itz for it is executed, R. 6 G. 38. b. R. 
2 C. 102. 


But a party or a privy to a deed muſt ſhew it, tho' the eſtate be (0. 11.) 
executed: as, the leſſor himſelf cannot plead a condition and entry Fx<<vt 
ſor the condition broken, without ſhewing the deed, tho? the con- — 
dition be executed. Co. Lit. 227. b. 228. 6. privy. 

bo, if the plaintiff detains the deed, the defendant may plead (o 12.) 
vitzout ſhewing it: as, tenant in an aſſize may plead a feoſſinent If the thew- 
01 condition and entry, and that the plaintiff entred and took the 484 mm 
cheſt where the deed was, &c. and detains it without thewing the other — 
ded, Co. Lit. 226. a. ; 

5, in waſte, the defendant may plead a releaſe, and that the 
pant got poſſeflion of it, aud detains it, without thewing the 
releaſe. 5 G. 75. 4. | 3 
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So the plaintiff may declare that by indenture, which the def; 


E 
dant penes fe retinet, A. demiſed the rectory to the defendant who 
thereby covenanted to find a prieſt, and to pay him 201, per an, 
and that the plaintiff was found, and ncw brings debt for the 20“ 
without a prefer! in cur': for neither the indenture nor counterpart 


belong to him. N. 3 Lev. 33. 


0 14.) $0, if a deed be ſhewn in court and denicd, for which reaſon jj 
Or be im- remains in court, it may be pleaded in another court without thew. 
4 py ing it. 5 Co. 74. be 

180, a deed may be pleaded a. bt by time and acerunt, without 
profert. 3 Term Rep. 15 1. where the queſtion is ſati, factorily diſcuſſed, 
Vide 1 Veſey 387. winch ſeems cont.* : 

So, if letters patent, which are in their nature matters of ve. 
cord, are of record in the tame court, they may be pleaded with. 
out ſhewing. 5 G. 74. b. Sal. 407. 

Otherwiſc, if in its nature not matter of record; for a deed 
inrolled in the ſame court cannot be pleaded without fhewing. 
5 Co. 74. b. 5 

So, there ought to be a profert of letters patent inrolled in ano- 
ther court, or of an exemplitication thercof. Sal. 497. 


(5. 14.) So, if there be a deed, when it was not neceſſary, whereby no 
eee youu eſtate or intereſt is conveyed, a man, who pleads it, necd nct fhew 
ey 255 it to the court: as, if a leaſe be on condition that he will not al- 
conveyed ſign without licence, and the leſſce pleads a licence by deed, he 
nothing need not ſhew the deed; for there is nothing conveyed by it, 

and a licence without deed would have been ſullicient. R. 
6. C. 38. 

do, if the condition be that he will not aſſign without deed, and 
he pleads an athgnment by deed, he need not ſhew the deed; for 
a deed was not neceſſary ex proviſione legis, but only ex provijore 
Lining. 6 Co. 38. b. 

So, in debt for rent upon a leaſe by indenture, the plaintiff necd 
not thew it; for the leaſe 1s the foundation of the action, and it 
nced not be by indenture. Per 2 J. Cro. El. 711. 6 Co. 38. b. in 
7%,,˖g . 

In qrare impedit, if the plaintiſf makes title by a grant cf 
the ncxt avoidance to A. who made executors, who granted to 
him, he need not ſhew the letters teſtamentary, for the grant to 
the plaintiff was good, tho* the will was not proved. K. Ds. 
13S» ds 


4 15) So, if the deed. pleaded be only in the inducement to the 
e - action or bar, it need not be ſhewn to the court: as, in a ſuit 
g f „ the 
the induce- in the excheguer by the king's farmer, he need not fliew the 
ment to the feed, whereby he is farmer; for it is collateral to the action. 
action or k 
„ . 6 Co. 38. 5. g | 
So, in an action on the ff, 2 Ed. 6. 13. if the plaintiff deciares 
that the king granted tythes by letters patent to A. for ic, u 


Ic 23G 
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leaſed to the plaintiff for years, he need not ſhew to the court the 
ſetters patents, which are only conveyance to the action. X. 
2 Cre. 70. ; ? . 

So, in an action for diſturbance of a way, if the plaintiff 
Jeclares that a corporation, and all gue eftate, &fc. in ſuch a meſ- 
ſage, have a way, he nced not ſhew the deed, whereby the eſ- 
tate was conveyed to the corporation; for it is only inducement. 
R. 2 Cre. 673. | 

go, in replevin, if the avowant claims by a que e/ate a hundred 
to which a leet is incident, he need not ſhew the deed, whereby 
the hundred is claimed, for this is only inducement to the leet. 
2 Lev. 74. N 

80, in treſpaſs, if the defendant juſtifies by command of the heir 
of A. who died ſæiſed, and the land deſcended to his heir and the 
plaintiff fays, that A. by indenture covenanted to ſtand ſeiſed to the 
ute of B. Sc. and by his licence, We. and traverſes the dying ſeiſed, 
he nerd not ſhew the indenture, for it is only inducement to the 
traverſe. R. Co. Cor. 442. For. 377. 

So, in treſpals, if the defendant juſtifies by 4s dying ſeiſ- 
ed, and a deſcent to him, and the plaintiff ſhews that beore 
A. was ſciſed, B. being ſeiſed made a leaſe to D. who died, and 
Naintiff's wiſe took out adminiſtration and traverſes 4.s dying 
jeiſed, there is no need of a profert of the letters of adminiſtra- 
tion to his wife; for it was only inducement to the traverie. &. 


Hab. 38. 


So, if a man pleads a deed by way of diſcharge, and not in order 

to make a title, he necd not ſhew it to the court: as, in bar to an 
arowry made by a corporation for rent and ſervices, if the plaintiif 
pleads a leaſe of the manor made to A. who demiſed to him, he 
need not ſhew the deed, for it is pleaded by way of diſcharge, and 
he does not claim title by it. R. Mo. 870. 

So, in an action againſt an adminiſtrator, if the defendant pleads, 
original purchaſed before adminiitration granted to him, he need 
not ſhew the letters of adminiſtration, for he doth not intitle him- 
ſelf by them. K. Lut. 10, 

In an action by an exccutor, if the defendant pleads, adminiſtra- 
tion granted to another, he need not ſhew the letters of adminiſtra- 
tion. R. Pl. Com. 277. a. 

If there be a grant to the lord of a manor that the tenants of 
the manor ſhall be diſcharged of toll, and a tenant pleads ſuch dit- 
charge, he need not ſhew the grant. 20 H. 7. 6. b. Cont. per Brua- 
nel. 20 H. 7. 7. a. 

8o, in a writ, founded on a deed, the deed need not be 
ſhewn, 

So alſo in a ſcire facias by an adminiſtrator or executor upon a 

<copnizance to his teſtator, he need not ſhew the letters teſtamen- 
tary, R. Cro. Hl. 592. 
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Or be im- 
poſnble. 


(0. 14.) 
Fr the deed 
ws notne- 
cetiary or 
conveyed 
nothing. 


(0. 15) 
Oi be al- 
leducd in 
the induce- 
ment ts the 
action or 
v 


PLEADER. 


So the plaintiff may declare that by indenture, which the defer. 
dant penes fe retinet, A. demiſed the rectory to the defendant who 
thereby covenanted to find a prieſt, and to pay him 291, per any, 
and that the plaintiff was found, and ncw brings debt for the 200 
without a prefer! in cr: for neither the indenture nor Coumerpart 
belong to him. N. 3 Lev. v3. 


So, if a deed be ſhewn in court and denied, for which reaſon 3 
remains in court, it may be pleaded in another court without ſhew. 
ing it. 5 Co. 74. be 

80, a deed may be pleaded 2s I½t by time and accident, without 
profert. 3 Term Rep. 151. where the queſtion is ſatrs factor dif 2 
Vide 1 Veſey 387. which ſeems cont.* 

So, if letters patent, which are in their nature matters of ve. 
cord, are of record in the fame court, they may be pleaded with- 
out ſhewing. 5 Co. 74. b. Sal. 457. 

Otherwile, if in its nature not matter of record; for a deed 
inrolled in the ſame court cannot be pleaded without ſhewing, 
5 Co. 74. b. : 

So, there onght to be a profert of letters patent imolled in ano- 
ther court, or of an exemplitication thercof. Sal. 497. 


So, it there be a deed, when it was not neceſſary, whereby no 


eſtate or intereſt is conveyed, a man, who pleads it, necd not fle 
it to the court: as, if a leaſe be on condition that he will not al- 
ſign without licence, and the leſſce pleads a licence by deed, be 
need not thew the deed; for there is nothing conveyed by it, 
and a licence without deed would have been ſulficient. x. 
6. Co. 38. | 

do, if the condition be that he will not aſſign without deed, and 
he plcads an aſſignment by deed, he need not ſhew the deed; for 
a deed was not neceſſary ex proviſcone legis, but only ex provi/ione 
hramiims, 6 Co. 38. b. 

So, in debt for rent upon a leaſe by indenture, the plaintiff necd 
not thew it; for the leaſe is the foundation of the action, and it 
nced not be by indenture. Per 2 F. Cre. El. 711. 6 Co. 38. b. in 
MiArge 
In qrare impedit, if the plaintiff makes title by a grant of 
the ncxt avoidance to A. who made executors, who granted to 
him, he need not ſhew the letters teſtamentary, for the grant to 
the plaintiff was good, tho* the will was not proved. K. IN. 


13S» &s 


So, if the deed pleaded be only in the inducement to the 
action or bar, it need not he ſhewn to the court: as, in a ſuit 
in the excheguer by the king's farmer, he need not flew the 
deed, whereby he is farmer; for it is collateral to the action. 
6 Cc. 38. b. 3 

So, in an action on tne ff. 2 Hd. 6. Iz. if the plaintiff deciares 
that the king granted tythes by letters patent to A. for life, u 
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leꝛſed to the plaintiff for years, he need not ſhew to the court the 
letters patents, which are only conveyance to the action. &. 
2 Kro. 70. 

%, in an action for diſturbance of a way, if the plaintiff 
Jeclares that a corporation, and all gue eftate, Cc. in ſuch a meſ- 
ſuage, have a Way, he need not ſhew the deed, whereby the eſ- 
tate was CONV eyed to the corporation; for it is only inducement. 
K. 2 Co. 673. 6 

go, in replevin, if the avowant claims by a gre e/ate a hundred 
to which a leet is incident, he need not ſhew the deed, whereby 
the hundred is claimed, for this is only inducement to the leet. 
2 Les. 74. 

80, in treſpaſs, if th e dofen: lant juſtifies bycommand of the heir 
of A, who died ſeiſed, and the land deſernded to his heir and the 
plaintiff 1 favs, that A. by indeuture covenanted to ſtand ſeiſed to the 
ute of B. c. and by his licenc e, Cc. and traverſes the dying ſeiſed, 
he need not ſhew the indenture, for it is only inducement to the 
traverſe. R. Cro, Cor. 442. Fine. 377. 

So, in treſpals, if the defendant Juſt! hes by A's dying ſeiſ- 
ed, and a deſcent to him, and the plaintiff ſhews that before 
A, was ſeiſed, B. being ſeiſed made a leaſe to D. who died, and 
nlaintift's wile took out adminiſtration and traverſes As dving 
jeiſed, there is no need of a -projer/ of the letters of adminiſtra- 
tion to his wife; for it was only inducement to the traverie. &. 


Hab. 38. 


So, if a man pleads 2 deed by way of diſcllarge, and not in order 
to make a title, he necd not ſhew it to the court: as, in bar to an 
arowry made by a corporation for rent and ſervices, if the plaintiff 
pleads a leaſe of the manor made to A. who demiſed to him, he 
need not ſhew the deed, for it is pleaded by way of diſcharge, and 
he does not claim title by it. R. Mo. 870. 

So, in an action againſt an adminiſtrator, if the defendant pleads, 
original purchaſed before adminiſtration granted to him, he need 
not ſhew the letters of adminiſtration, for he doth not intitle him- 
ſelf by them. K. Lut. 10. 

In an action by an executor, if the defendant pleads, adminiſtra- 
tion granted to another, he need not ſhew the letters of adminiſtra- 
tion. R. Pl. Com. 277. a. 

If there be a grant to the lord of a manor that the tenants of 
tie manor ſhall be diſcharged of toll, and a tenant pleads ſuch dit- 
charge, he need not ſhew the grant. 20 H. 7. 6. b. Cont. per Brua- 
nel. 20 H. 7. 7. a. 

90, in a Writ, founded on a deed, the deed need not be 
ſhewn, 

So alſo in a ſcire faciat by an adminiſtrator or executor upon a 
:copnizance to his teſtator, he need not ſhew the letters teſtamen- 


ry, R, Cro. Al. 592. 


(O. 16.) 
It the deed 
be nor mien 
tioned, to 
intitle bim, 
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(O. 17.) When the not ſhewing is aided. 


If a man did not ſhew a deed to the court, when he ouelt 
the omiſſion was eſteemed matter of ſubſtance, and not help 
ed upon a general demurrer. Dub. 1 Les. 310. R. 2 Cr, 292. 
R. 10 G. 94. D. 1 Rol. 20. D. Hob. 233. R. 2 Cre, 22. ©, 
cont. Sal. 497. D. cont. 1 Les. 300. Cro. El. 153, Acc, I. 
885. i | 

But now it is aided on a general demurrer. R. Lu, 1355. 
and by the ,. 4 & 5 Ann. 16. it is enacted, that no ex. 
ception ſhall be taken for not alledging the bringing into court 
any bond, indenture, or other deed, unleſs ſhewn for cauſe ef 
demurrer. o 

So an omiſſion of profert hie in cur' litteras teflamentar* in an 
action by an executor, was ſubſtance, and not aided on a general 
demurrer, R. Hob. 83. R. 2 Ov. 409. 412. 3 Bul. 223. R. Cri, 
El. 551. 

Bur now it ſhall be aided. N. 2 Sand. 402. R. 1 Sid. 249. R. 
Lut. 301. and it is ſo enacted by theft. 4 & 5 An. 16. 

So the omiſſion of letters of adminiſtration was held to be ſub- 
ſtance. Hob. 233. | 

But now it ſhall be aided on general demurrer. R. 1 Vent. 222. 
1 Sid. 98. and it is ſo enacted by the /. 4& 5 An. 16. 

And by the ff. 16 & 17 Gar. 2. 8. after verdict no judgment 
ſhall be ſtaid or reverſed for want of alledging the bringing into 
court of any bond, bill, indenture, or other deed, mentioned in the 
declaration or other pleading, or letters teſtamentary, or letters of 
adminiſtration, 

So, if the declaration alledged matter of record, and did not con- 
clude prout patet per recordum, it was ſubſtance. | 

But now it ſhall be aided on a general demurrer. R. 1 Mad. . 
Vide ſt. 4 & 5 An. 16. Vide ante, (E. 29.) 


(P) Over. 
(P. 1.) Of Decds. 
I F a man profert in cur? a deed, it rem2ins in court, in judg- 


ment of law, the whole term, in which it is ſhewn; for the 
whole term is but one day. K. 5 CY 74. I ymark. Co. Lit. 231. 


3. Tut. 1644. Sal. 497. 


And, if the deed be denied, it remains in court till the plea is 
determined, and the ci, brevinm has the cuſtody of it. 5 C. 74+ 
3. Co. Lit. 231. b. Mod. Ca. 233. : : 

But, if it be not denied, after the end of the term in which it 


was ſhewn the law adjudges it to be in the cuſtody of the party 


himſelf; 


P LEADER. 


timſelf; for there is no officer in court to whom the charge of it 
delongs. 5 G. 74. 5. Co. Lit. 231. b. Sal. 497» : 

So, letters teſtamentary or of adminiſtration do not re- 
main in court omnins; for they may be neceſſary elſewhere. 
Sol. 497+ : c 

If a deed is brought into court by one party, the other may 
demand oger of it at any time whilſt it remains in court, and 
take advantage of any proviſo or clauſe in ſuch deed. R. 5 Co. 


4 5. 1 0 
. go, if a deed be brought into court by one tenant or defendant, 
the others may plead in bar any matter in ſuch deed, without hav- 


ing it in hand. 5 Co. 74. 6. 
And therefore, tho a deed be not denied, oyer of it may 
he demanded in the ſame term in C. B. as well as in B. R. 
Lit. 1644. 

And ja the courſe of B. R. cyer may be at any time before 
plea, tho” it cannot be in C. B. after term, or after an impar- 
lance. Terms de Ley. But it is ſaid that it ſhall not he after im- 
parlance to another term. 2 Lev. 142. Vide Bro. Oper 16, 17. 


. 39. 
Ore muſt be demandet before rule to plead is out. Barnes 241. 


329. 208, 326.) 

*And by the plaintiff yer cannot be demanded in another 
tem than that in which the plea is filed. Per Buller J. 1 Term 
Rep. 149.“ 

80, by the courſe of B. R. no imparlance or continuance is 
entred before replication, rejoinder, c. tho' day be allowed for 
two or three terms, to reply, &c, and then the replication, re- 
joinder, &c. being entred generally, may take advantage of the 
deed mentioned in the bar, Sc. for the whole ſhall be under- 
ſtood to be in the ſame term. R. 5 G. 75. a. Wymark, Semb. 
Lane, 39 

{i the defendant demands cyer of an obligation, he ſhall not 
hare cyer of the condition, unleſs he demands that allo. Mod. 
(a, 237. 

Dut if he demands cyer of an indenture, which refers to matter 
indorſed, it is not a compleat oer, if he has not cyer of the indorſe- 
ment alſo. N. Mod. Ca. 237. 

[Ojer ſhall contain the names of the witneſſes, and all memo» 
randums on the bond. Barnes 263. ] 

{lf there are two counts for the ſame debt on one policy of in- 
lurance, defendant cannot have oyer of two policies. Boiſſier v. 
Laden Affurance Company. P. 9 G. 2. B. R. II. 243.] 

If cyen be demanded of a deed ſhe n in a plea, it becomes part 
of the plea. 1 Sand. 317. 

9, if there be oyer of a deed ſhewn in a declaration, it will be 
part of the declaration. 

0, if the party has not the deed, which he ſhews in his declara- 
wn, Ec. and oyer of it is demanded, the court on an affidavit will 
4 oblige 
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demand cyer of the indenture; for it was not brought into court. &. 
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oblige the other party to produce his counterpart, or will grant an 
imparlance. 2 Cro. 429. 1 Sid. 50. I 

So, if an action be founded on a writing, as a policy of aſſurance 
where a profert is not neceſſary, the court may grant an imparlanee, 
till a ſight given of the writing, if the defendant cannot have 1 
otherwiſe. Seb. 1 Sid. 336. : 

Oyer of a deed, in covenant, cannot be diſpenſed with, tho 
ſhewn to be loſt, and defendant have the other part in hi; 
hands. Sore/by v. Sparrow, P. 16 G. 2. Str. 1186. Will. 16.] Vd. 
ante, (O. 13.) | 

But where a note is only evidence of the action, the court wi! 
not direct a ſight of it. R. 1 Sal. 215. 

But a man cannot demand oyer of a deed, which is not in court 
and therefore in debt upon a bond with a profert in cu if the te. 
fendant demands yer of the bond and condition, which appears to 
be for the performance of the covenants in an indenture, he can: 


1 Sand. 9, 122. Sal. 498. 
So, in debt on a recogniſance, the defendant cannot demand 


oyer of it, if it was not acknowledged in the ſame court; for are. 
cognifance in chancery or other court is not brought into court a; 
a bond is. R. Poph. 202. | 

So in a ſcire facias, on a recovery of an annuity by deed, the de. 
fendant cannot demand oyer; for the action is founded on the te- 
covery, not on the deed. Bro. Oyer 1. 32. 


So, if the defendant juſtifies by a precept of a juſtice of l 
peace, the plaintiff cannot demand cer of the precept. In. rlan 
Oyer 13. | = 

30, if the defendant demands cyer of a will, Sc. v hereof the the 
plaintiff makes a prefert, &c. when he need not, it ſhall not be al- "= 
lowed. Sal. 497. . {tp 

So, if the defendant demands oyer of a deed when it is 
not demandable, and the plaintiff gives yer, he ſhall not be con 
cluded thereby, but may afterwards make his oyer compleat. K. 85 
Sal. 498. | A 

If the defendant demand yer, when it ought not to be granted. wn 
it is bad. Sal. 498. 2 = 

But the plaintiff cannot in his demurrer ſay quod placit pred 1 
eft minus ſulſiciens. R. 2 Lev. 142. rg 

And if a man demands oyer of a deed, not in court, it is bad on 80 
ſpecial demurrer. R. 1 Sand. 9. 15 3 

But it ſhall be aided on a general demurrer. R. 1 Sand. 9. \ 

So, if the defendant demands oyer of an indenture, not mention * 
ed in the declaration, and the plaintiff gives it, the defendant may hea 

te de 
plead thereon. Mad. Ca. 237. 3 42 

If a man craves oyer of a deed ſhewn in a declaration, ubich i - g 

nted, the other cannot ſay that the deed read is not the ſame 0! 7 
which he declared; for the reading is the act of the party mie!) : 


by which he is concluded, R. Zut, 1644. Fe 
Auel 


LEADER. 


Otherwiſe, if yer is demanded of a writ, &c, he may ſay that it 
{not the lame; for the reading is the act of the court. Per 3 7: 
Tracy cut. Lut. 1644. 

80, if the defendant demands oyer of a deed, which is granted, 
ind in his plea recites the deed different from the true deed, the 

untilf by his replication may pray that the deed may be inrolled, 
aud ſo procure it to be truly inrolled. 

[Defendant after oyer may plead the general iſſue, without tak- 
ne notice of the cyer and plaintiff cannot, when he makes up the 
fe, inſert the czer at the head of the pleas; if he would avail 
himſelf of it, he muſt pray it to be inrolled at the head of his repli- 
cation at his own expence. Weavers Company v. Forreſt, M. 19 C. 
2. Kr. 1241. 

In C. B. if oyer prayed and not pleaded, plaintiff may inſert it 
in the pleaz it is only where it is not prayed that he is obliged o 
hare it inrolied on his replication. - Barnes 327.] | 

So, if the 2yer be imperfect, but not varying from the deed, ani 
the deſendant demurs, he ſhall not take advantage of it; for he 
mig/it inſiſt upon a compleat cyer. R. Sal. 602, 

[if a bond is in the hands of a third perſon, the court will 
compel him to give cyer of it, and produce it at the trial; tho? 
he is a barriſter, and alledges it was left in his hands to await 
th: event of a ſuir depending; for defendant may avail himſelf 
of 0 by plea. White v. Karl Montgomery, M. 17 G. 2. Sir. 
1108. Eo 

If defendant pleads with a profert, and yer is demanded, 
panciff may ſign judgment if it is not given in two days. Barnes 
ein B. R. the two days are excluſive of the day on which the 
er is demanded. 2 Term Rep. 40.“ 


(P. 2.) Of Writ and Record. 


do a man may demand yer of a writ or other record alledged 
n pleading : and therefore the defendant may demand cyer of the 
mginal, „Vid. infra, coiitra in modern practice.“ 

do may the garniſbee. Bro. Dyer 11. 

But thall not have cyer of mere proceſs: as, of re- ſummons on de- 
hult, Se. Bro. Oyer 3. 18. 

do, in error, the defendant ſhall not have cyer of the original, 
bit of the record he may have. Bro. Her 19. 

Nor in attaint. Bro, Oyer 19. 

do, in a ſcire facias againſt an executor on a recovery, 
K defendant may demand cyer of the record. Bro. Oyer 12. 
20. 38. | 
do, in debt on a judgment. Semb. Bro. Oyer 14. 26. 

[Phintiff may have a rule to reject plea of a recovery in the 
lme court, unleſs yer. Hunter v. Wiſeman, H. 2 G. 2. Gwinnel 


b, Themp/on, . 3 G. 2. Str. 823.3 
Ver. V. 11 | 82 
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cyer, he ſhall anſwer over. Vanderplau v. Banks, H. 32 C. 2. 
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But in debt on a recovery in an inferior covrt of record, the ge. 
fendant ſhall not have cyer of the record; for it remains in the in, 
ferior court. Bro. Oyer 8. | 

Nor of a record in another court. Bro. Oyer 26, 

Or after removal to another court by a recerdare, error, Gs. 
Bro. Oyer 4. 31. | 

So he ſhall not have yer of a record, when it is only conveyance 
to the action, as in eſcape. Bro. Oyer 29. 

So he ſhall not have cher of a record, when he is a party to h. 
Bro. Oyer 19. 31. 36. 

[If defendant pleads tender before original, and plaintiff replies 
original purchaſed before time of tender pleaded, the court wil 
not make rule for Sher of original, which is a record. Bay; 

40.) 

The defendant is not intitled to cyer of the original, and if he 
pray oyer, the plaintiff may ſign judgement without taking any no. 
tice of it. Dong. 227. (215.)* | 

*And now oyer will not in general be granted of a record, 
1 Term Rep. 150.* 

So, in ſcire facias on an office found for the king, the defendant 
ſhall not have oper of the office; for it is recited in the writ, In. 
Oper 22. 

The defendant ſhall not plead in abatement of the writ before 
oyer of it. 

Nor variance between the writ and count. R. Sal. 6;8, 

[If defendant pleads variance between writ and count, witheu! 


2 Wilſ. 8.) I 
[After oyer, defendant may plead ul tiel record, without inlert- 1 
ing the cyer; and plaintiff, if he pleaſes, may inſert it in his repl- * 
cation. Simmonds v. Parmenter. T. 18 G. 2. Will. 97.) * 
So the defendant ſhall not plead condition performed, before ter , 
of the bond. Bro. Oyer 16. 25. l 
But the defendant ſhall not have cyer after imparlance. Bru y 
Oyer 14. Per Holt. Mod. Ca. 28. * 
Nor after plea in abatement. R. Mod. Ca. 28. Sal. 408. F 
Demand of oyer was antiently made in court; but now it is made "Ts 
by one attorney of the other. Mod. Ca. 28, * 
And when eyer ought to be granted, the defendant need nd! If 
plead before cyer. Md. Ca. 28. it ho 
But the defendant cannot take a copy of a writ from the te- qi 
cord, to make aper of it, without the plaintiff's conſent; for 185 
it ought to be demanded of and granted by the other party. Is. 0 
Ca. 28. : = 
So, in covenant on an indenture, the defendant cannot, without = 
demanding oyer, ſet out the indenture and plead, covenants eff. 19 
ed. R. Med. Cu. 154. li 
If cer is granted, when it need not, it is no error. Mad. Ca. 26 ter 
Sal. 498. v. H; 


*And 
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And the party craving cyer, ſhall be entitled to take the 
«hole inſtrument as part of his adverſary's plea, Doug. 467. 


* 
TY if it be denied, when it ought to be granted. Aſod. 
C4, 28. Sal. 498. 1 


P (2) Demurrer. 
(Q. 1.) What it is. 

EMURRER is when for the inſufficiency of the count; 
D plea, Sc. in point of law, the other party demurs, 
and refers it to the judgment of the court. Lit. 71. 5. 5 
Med. 132. 

(Q. 2.) How {t ſhall be delivered, c. 


And in C. B. a demurrer to a plea, c. need not be re- 


ceived, unleſs it is under a ſerjeants hand. 3 Les. 222. Comp. 


fit. 41. 

But this does not extend to a demurrer on a challenge to an ar- 
15. 3 Leo. 222. 

f the joinder in demurrer is ſigned by counſel, at the time of 
xccepting the paper-book, it is ſufficient, tho' it was not ſigned when 
delivered. Barnes 156. ] | 
* yur? to an indictment ſhall not be received after verdict; 

Sid. 208. 

If a defect in pleading will not be alded by verdict, it is ſafer to 
join iſſue on the fact than to demur; for the fault in law will be 
conſidered afterwards: 4 Co. 14. a. | 

If there be a demurrer to part, and iſſue to part, the demurrer 
ſhall regularly be determined firſt. C. Lit. 72. a. 

Let it is in the diſcretion of the court to try the ifſue before the 
demurrer is determined. Co. Lit. 72. a. Semb. Dal. 2. 

But now where iſſues are taken to ſome of the pleas c. and 
demurrers to others, the plaintiff has a right to argue the demur- 
ters either before or after the trial. 2 Term Rep. 394.* 

f there be judgment for the plaintiff on a demurrer, he mar, 
de pleaſes, enter a nor pros on the ifſue, and have a writ of in- 
78 the demurrer, but not without a n pros to the iſſue. Y, 

1 Cal. 219. 

On judgment for plaintiff, on demurrer to one count, he may 
fecute writ of inquiry, without a non pros to the iſſues, which he 
tay ſupply when he enters final judgment. Fleming v. Langton, 
49 6. Ser. 532.7 

ll chere is judgment on demurrer as to one count, plaintiff may 
enter nalle praſegui as to the reſt, and need not be amerced. Davis 
Hale, A. 10 G. Str. 574+] 
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If one party demurs, the other muſt join in demurrer, Sem, C 
Lit. 72. as ; 2 
Or amend, or diſcontinue his action on payment of 
rule 1654. Mills 29. 5 "a 
And if demurrer be joined, it cannot be waved afterwards with 
out conſent. R. Cro. Car. 5 13. 
Yet the king if he pleaſes, may wave a demurrer. 
formation by gui tam. Ov. Car. 347. 

When demurrer is joined, the court ſhall adjudge upon the whole 
record, and not only on the point referred to the court by tlie de. 
murrer. R. Hob. 56. 

And if the defendant makes default at the day given after 
demurrer joined, there thall be final judgment againſt him, J 
Ga. 5 F 


But, on a demurrer to a plea in abatement, the defendant cay. 


As in an; 
an in- 


not inſiſt upon a defect in the declaration. LA. 1592. 1667. * 
Yet this does not extend to a plea in abatement, which niay al a 
be pleaded in bar. Semb. Lut, 1604. 
[It muſt be entred on the roll the term it is joined of. Par; N 
28.7 
[After joinder, plaintiff tenders papet-book to defendant, if; 7 
refuſes to accept and pay, judgment; if he accepts, plaintiff more; 0 
for conſilium. Barnes 163. 165. * 
[Defendant may demur after iſſue tendered, and it nfay (01 - 
leave) be ſet down after paper-day. Barnes 296. ] 1 
After iſſue joined demurrer cannot be received; therefore, flo 1 
one record is averred by plaintiff, and another is denied by defend. F 
ants, and ſo no proper iſſue joined, yet after iſſue demurrer ſhall he T1 
ſet aſide; and advantage muſt be taken of the impropriety in ancf 4 4 
of judgment. Barnes 84. ] | | * 
[Defendant may demur, if the replication does not offer 1 "Il 
fair iſſue, and affords reaſonable cauſe of demurrer, tho' he has * 
had time to plead, on conſenting to plead iſſuable plea, to rejoin 1 
gratis, -5 wal ſhort notice of trial. Dewey v. Sopp, P. 16 C. 2. befor 
Sir. 1185. 1 
[Court will give leave to withdraw demurrer, after it is fe "1 
down to be argued and trial loſt, on coſts, Barnes 155. ] 7 
[Tho' the court will ſometimes give leave to withdraw a de- * 


murrer and plead, after demurrer argued, yet not after trial c bd 


other iſſues. Robinſon v. Raley, P. 30 G. 2. 1 B. M. 316.] | 
| | s en. 
(Q. 3.) The Form of a Demurrer. * 

| 0, 
If defendant demurs after iſſue joined upon de injuria fu fri S 
fria abſque tali cauſa, it is a diſcontinuance, and ill. Alt v. (00d ; 
Vincent, P. 13 6. Ld. Raym. 1482.] E Klole 
A demurrer ought to be to the whole plea, otherwiſe it 5? 61s 
diſcontinuance for the whole. Per Chamb. 2 Kal. 390. Vat (If, 
Pleg and Replication, ante, (E. 1. F. 4.) Milty 


An 


LEADER. 


And therefore if the defendant pleads three pleas, and the 
plaintiff in his demurrer ſays quod placitum prædictum ft minus ſuf 
417, it is a diſcontinuance. R. I. 65. | 

80, in treſpaſs for taking and carrying away goods, if the de- 
ſendant quad the taking demurs, and ſays nothing to the carrying 
away, it is a diſcontinuance. R. Tel. 5. 

80 in treſpaſs for taking and carrying away goods, if the de- 
ſendant juſtifies, and the plaintiff guoad placitum to the taking the 
goods, and the matter therein demurs, and the defendant joins in 
this form ex qz the plaintiff acknowledges the taking petit judi- 
aum, without mention of the carrying away, it will be a diſcon- 
tinuance, R. 1 Brownl. 192. Te. 5. 

So, if a demurrer 1s to a replication to a plea in abatement, 
and prays that the writ may abate, and the plaintiff joins in de- 
murrer praying his damages, as where the demurrer is to a plea in 
bar, it will be a diſcontinuance. R. SH. 155. 

Aiter plea in abatement and replication, if defendant demurs 
and plaintiff joins, he muſt pray reſpondeas oufter, and not judg- 
nent and damages, but if he does, he may amend on payment of 
colts. Anon. P. 24 G. 2. 1 Will. 302.] 

So, if the defendant pleads to part, and ſays nothing to the 
reſidue, and the plaintiff demurs, it is a difcontinuance, for* the 
temurrer ſhall not be. intended to be for the not pleading to part; 
for the plaintiff ought to have prayed judgment on a nit dicit. R. 
1 Rel, 488. J. 5. 

But, if the defendant demurs to a /cire facias or declaration, 
md concludes his demurrer in abatement, the plaintiff may join 
n bar and thall have judgment; for the matter being ſufficient, 
ad conſeſted by the demurrer, the defendant thall not avoid 
julyment by his concluſion. R. 3 Lev. 223. 

[ a count or declaration does not contain a good cauſe of action, 
there may be a demurrer to it. 

lt the declaration is founded on a bond or other ſpecialty, the 
lefendant may demand zer of the ſpecialty, and if it ſhews no 
cauſe of action, he may demur; for the dced on oyer is part of 
be count, Lide ante, (P. 1.) 
| [if declaration on recognizance of hail does not fet out condi- 
wn, detendant cannot demur ; it may be abſolute z if conditional 
te ſhould plead uu tiel record,” Barnes 339+] 

But it the defendant demands ozer of a bond, which appears to 
t made by many jointly, and thereupon he demurs, it is bad; 
for * the others did not ſeal or execute the bond. . Jon. 
WJ. 

dor if there are ſeveral counts in the ſame declaration, ſome 
Wd and ſome bad, and the defendant demurs generally to the 
Klole declaration, the plaintiff ſhall have judgment for ſo much 
o good. 1 Sand. 286. Fide ante, (C. 32.) 

(lf on action for crim. con. defendant pleads not guilty, and not 
Wilty within fix years, and iſſue to the firit, demurrer to the ſe- 
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cond, verdict for plaintiff on iſſue, and plea held good on t 
demurrer ; there ſhall be judgment on the demurrer for de 
fendant, and plaintiff. have no damages. Cole v. Sayer, H. +, 
G. 2. 2 Will. 85. ] 

So in an action on the ,. 13 Ed. 1. againſt an hundred for a 
robbery of money and goods, if it is bad for the goods, on a de, 
murrer ta the whole the plaintiff ſhall have judgment for the 
money; for they are in their nature ſeveral. Fl 2 Sand, 380. 

So in covenant, where one breach is bad, the other good, 
2 Sand. 380. Vide pot, (2 V. 3.) f 

So in trover, &c, where one article is inſenſible or uncertain, 
R. 1 Sal. 218, 

The uſual form of a demurrer is, that the party alledges quid 
narratio, &c. oft minus ſufficiens, and prays judgment of the count, 
or quod placitum eft minus ſufficiens, &c. Pl. Com. 400. b. | 

But it is ſufficient if it has the ſubſtance of a deniurrer, tho! it 
is not formal: as, if petit judicium de narratione, and prays guad cafe 
ſet.“ R. 5 Mod. 132, | 

Tho! it does not conclude with an averment ct hoc, Cc. R. 
1 Leo. 24, ide ante, (E. 33.) 

So a demurrer not formally joined is ſuſſicient to bring the 
matter before the court. R. 3 Lev. 222. 

So, now the words, materiaque in codem contenta are added ta 
the old form of a demurrer. Pl. Com. 400. b. 

So a demurrer may be to an aid prier and receit. Co. Lit. 72. 4 


To a voucher. Co. Lit. 72. a. d 
To a wager of law. G. Lit. 72. a, = 
(Q. 4.) General Demurrer, 2 
A demurrer is general or ſpecial. C9. Lit. 72. a, the « 
A man who demurs generally ſhall take advantage of all mat- the | 
ters. PI. Cm; G66. g. had 
Of all matters which are requiſite to ſhew a right or good title (1 
in the plaintiff, Hob, 301. ercii 
And therefore if the declaration don't ſhew a ſufficient right or ſuch 
title in the plaintiff, it will be bad on a general demurrer ; for a 3.1 
right which does not plainly appear is as none, R. Hab. 301. In 
On demurrer to an indictment found in an inferior court, ob- 1 
jections may be taken as well to the zuriſdiftion of ſuch court, 2s ſhip 
to the /ub;jeft matter of the indictment. 1 Term Rep. 316.“ ater 
If a demurrer begins in bar and concludes in abatement, there the a 
thall be final judgment, X. 1 Lev. 312. Vide Abatement, 2 
1 | | [ 
(Plaintiff cannot take advantage of duplicity in defendant's te- one « 
joinder, without having ſhewn it for cauſe of demurrer. Browne ＋ 
a 


ing v. Dann, M. g G. 2. B. R. H. 167.) 
II there is a demurrer to a plea in which the point has not 


been ſettled, but which the court determines to be good, they 
7 gil 


PLEADER, — 


vill permit plaintiff to move to withdraw demurrer, and to reply. 
(allins v. Clint, 7. 32833 G. 2. 2 B. M. 820.] 

(After demurrer argued and determined for defendant, plain- 
if may have leave to withdraw his demurrer, and reply, on pay- 


ug colts, non. T. 3 G. 3. 2 Will. 173.] 


A general demurrer confeſſes all matters of fact, well pleaded. _(Q 5) | ly 

ö Conteſſes Was. 

Pl, Em. 13+ b. 85, a. Co. Lit. 72. 4. 3 we. 
And therefore, if a man pleads a demand of rent, and that fas, well 1 
te was there before ſun-ſet, and continued there till the ſun- ſet, lee. * 
ind no one was there on the other part, to which there is a de- * 
murrer, the whole fact alledged is confeſſed, and nothing remains, i 
but whether it be a good demand. P/. Com. 172. 7 
80, in afliſe, if the defendant does not traverſe ſeiſin and 9 
fiſſeiün, but pleads a recovery in bar, the plaintiff confeſſes and wa 
woids the recovery by his replication, to which the defendant . 
demurs; this is a conſeſſion of the ſeiſin and diſſeiſin. &. 2 Rol. by. 
22» 1 
So, in aſſumpſit upon conſideration that he had granted 1090 } 
trees to be cut down in three years, and that he had cut down * 
$00, and then the defendant promiſed to permit him to cut the " 
reidue after three years, if he would not cut them down at pre- "2 
"+ 


ent; the defendant pleads that he had cut down 1000 before the 
promiſe, a demurrer to the plea confeiles that he had. R. Ye. 
195» 
80, in covenant, if the defendant pleads covenants performed, 
ind the plaintiff aſſigns a breach, and then the defendant demurs, 


he eonfeſſes the breach and contradids his own plea, X. Cre. vn 
El, 829. | 

In debt upon bond to pay, if A. died without iſſue then living, | ; 
the defendant ſays that A. died having iſſue living apud . and 18 
the plaintiff demurs for want of a good waue, he admits that A. 7 
tad iſſue living. R. Dy. 15. a. N. 

(If defendant demurs to an information quo avarranto, for ex- dy 
erciling an office of publick truſt, he cannot except that it is not : 4 
ſuch an office, for he has confeſſed it. Rex v. Neal, P. 8 G. 2. 3 
J. R. H. 106.] 4 i 


In debt on bond to pay, Cc. within 20 days after the return of 
a ſhip, or at the end of 18 months; the defendant pleads that the 
ſhip returned within 18 months, and that he paid within 20 days 
ker; the plaintiff replies, and traverſes the payment, to which 
he defendant demurs, the demurrer admits the breach, and there- 
fore the plaintiff ſhall recover. R. 2 Ad. Ca. 349. 

(If defendant demurs generally to the whole declaration, and 
me count is good, and may be joined, there muſt be judgment 
jr plaintiff, Duke of Bedford v. Alcock, T. 22 & 23 G. 2. 
i 248] 
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Bot a de- 
murrer is 
not a con- 
feſſ on, if 
the plea, 
Sc. be bad. 


PL EAD E R. 


But if a count, plea, or replication, be vicious, a demurrer 
thereto is no confeſſion of the matter alledged. R. 2 Ry | 
I Leo. 80. 

And therefore, if a plea in guare impedit ſhews a title in th 
king, and the plaintiff demurs, if the plea be bad, the demurrey 


22, 


is not a confeiſion of the king's title. R. 2 Rel. 22, R. Hu. 


(Q.) 
What mat- 
ters are 
aided by a 
general de- 
murrer. 


164. 

If a replevin ſuppoſes a taking in a place in A. and the ar 
be for rent in B. and the plaintiff ſays that B. is within A. t. 
murrer thereon is not a confeſſion of matter, which is rehugug: 
aud impoſſible and the ground of the demurrer, R. 1 Sid. 10. 

So a thing not material or traverſable, is not con:<fied or 30. 
mitted by the demurrer, when it is not traverſed, X. $./, 561. 

So there cannot be a demurrer after iſſue joined. Seb, 872. 
213. 


By the ff. 27 El. 5. after demurrer in any action in any court of 
record, the judges ſhall give judgment as the very right of the 
cauſe and matter in law appear, without regard to any umper- 
fection, defect, or want of form in any writ, return, plaint, de- 
claration, or other pleading, or in any proceſs, except what the 
party demurring ſpecially and particularly ſets down. 

And the court, after demurrer, may amend all ſuch imperſec- 
tions, defect and want of form, 

Provided it extend not to appeals, indictments, or preſcat- 
ments, or actions on popular or penal ſtatutes. 

And therefore now a demurrer confeſſes all matters informally 
pleaded, if they are not ſpecially ſhewn, Heb, 233. Cont. 3 Md. 
235. 

7 5 every thing ſhall be ſaid to be form, without which 
the right of action appears to the court. Hob. 233. 

And therefore all defects of the elerk, and miſpriſions, which 
the court may amend, without varying the matter, are aided by 
general demurrer. Sav. 87. 

But matter of fact not alledged, and which the judge cant 
know by the record, cannot be amended, nor thai! tic omiſlon 
be aided by a general demurrer. Sau. 88. 

And this itatute ought to be {trained to remedy defects in 
form. Heb. 133. 

And now by the /. 4 & 5 Ann. 16. after demurrer in any 
court of record, the judges ſhall give judgment, Ec. without re- 
gard to any imperfection, Sc. in any writ, Sc. or other pleading, 
proceſs, or cqurſc of proceeding, except thoſe the purty demir- 
ring particularly ſets down as cauſes of the fame, alt, fhich im- 
perfection, Sc. might before be taken as matter of ſubitance, art 
ot aided by the /. 27 Kl. 5. ſo as ſufficient matter app var in the 
pleadings, on which the court may give judgment according to 
tlie very riglit of the cauſe. | 

[If debt in the debet & detinet is brought by an admisib ratet 
againſt the heir of the obligor, where he bound hipuclt = his 

> voto, 


p LE AD E R. 


leis, it is good on a general demurrer, ſince ft. 4 Ann. c. 16. 
Burlend v. Tyler, P. 11 C. 2 £9. Raym. 1391.) 

{If to debt on bond to indemnify plaintiff for beer he ſhould 
deliver to A. defendant pleads none delivered fince making the 
hond, and plaintiff reply, ſo much delivered; it is good on ge- 
nerũ demurrer, tho? it does not ſay before filing the bill, Thrale 
. Vaughan, H. 16 G. 2. Wilf. 5. 

But matter of form, which is ſhewn ſpecially for cauſe of de- 
murrer, cannot be amended. R. Til. 38. 

§o os a demurrcr, matter of form, not ſpecially ſhewn, ſhall 
e aided on the part of him who joins, and alſo of him who de- 
murs, in all parts of the pleadings, - Per Rule 1654. Mills 29, 


(Q. 8.) Special Demurrer, 


439 


But a man may alledge ſpecial matter, and conclude with a (Q. 8.) 


demurrer : as, in treſpaſs by A. for taking a horſe, if the de- Founded on 


fendaat pleads that one A. diſpoſſeſſed him of the horſe, and gave —.— 


iz to the plaintiff, the plaintiff may ſay that J. in the bar, and 
A. in the count, are the fame perſon, and then demur; for 
without ſpecial matter alledged the demurrer would not have been 
good. Co. Lit. 72. a. 

If a man demurs ſpecially, he waves all other matters, and re- 
lies upon one particular point, P/. Com, 66. a, 


So fince the f, 27 Fl. 5. if a man demurs for form, he muſt (Q.. 
ſhew ſpecially the cauſes of demurrer. — 2 


And in B. R. he may ſhew them at any time in the ſame term, « 
or one day after the term, if the demurrer be not entred upon the 
roll, 2 Rel. 330. 

And it is not ſufficient that the demurrer be quia caret formd, 
but it muſt ſhew ſpecially in what point the form is defective. 
Hab. 232. D. Tut. 4. 

And therefore 2 demurrer for duplicity, guia duplex et caret 
firma, is not ſuthcient, but it muſt ſhew in what the duplicity 
conſiſts. R. in B. R. inter Lamplugb and Shortridge, P. 13 V. 
Jo I Sal, 219. 

And by = in C. B. M. 1554. the cauſes affigned on de- 
murrers ought not to be involved in general expreſſions of dle, 
meative pregnant, uncertain, want of form, &c. but ſpecially ſhewn, 
tat the other ſide may join in demurrer, amend paying coſts, or 
aſcontinue, Milli 29. 

[lf plaintiff ſets out a record remaining in C. B. and that the 
lame was removed to B. R. it is informal and bad on ſpecial de- 
nurrer. Wilder v. Buckland, M. 11 G. Str. 611. 

[if todebt on a bond to indemnify, defendant pleads guad indemp- 
mm cnſorvavit, plaintiff may demur to it, for not ſhewing how; 
but it muſt be hewn for cauſe, for the Y is only form. White 
, Geaver, H. 12 C. Str. 681. 2 Ld, Raym. 1410.1 
| [An 
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[An immaterial traverſe is good cauſe for a ſpecial, but 
for a general demurrer. Courtney v. Satchwell, P. 12 G. — 
694. | | : 

9 If the plea, &c. conclude with a verification where it o ht 
to conclude to the country, and vice verſd, that will be wn 
ſpecial demurrer. Doug. 94—97., (91—94.)* x 

Demurrer to replication for duplicity, in alledging diſtreſs to 
be in the night, and poſſethon continued by payment of rent, i; 
good. Browning v. Dann, M. 9 G.2. B. R. H. 167. ; 

[Defendant cannot demur to declaration, becauſe it ſays he 
was ſ/un:moned, inſtead of attached, without praying cyer. Bujty 
v. Elliſan, H. 9 G. 2. B. R. H. 189.] 

[Defendant cannot demur for a ſmall variance between the writ 
and the declaration, tho? it may be pleadable in abatement, Gad. 
frey v. Duberry, M. 11 G. 2. Andr. 75.) 

Where a defect is pointed out by demurrer, the court will not 


's conſider it as ſurpluſage. Barlow v. Evans, . 18 6. 2. 14 u, / 
id 8.] 
= , After demurrer joined, on motion the cauſe ſhall be put in the J 
. paper to be argued by counſel. | 
l The motion ought to be on oyer of the record in court. tc 
4 And if the roll, whereon the pleadings are entred, be of 3 4 
4 former term, it muſt be filed ; if in the ſame term, it may be read 
44 in court without being filed with the other rolls. Sal. 565, fy 
a7 If a demurrer or ſpecial verdict be entred in court to be ar. of 
| gued, the plaintiff's attorney ſhall dehver two copies of the record 00 
4 to the chief juſtice and ſenior judge, and the defendant's attorney to 
4 to the two puiſne judges. Per rule, P. 27 Car. 2. Mills 61, 
bo And no argument jhall be heard at the bar before all the judges * 
1 have copies. P. 27 Car. 2. Mills 61. | de 
If the attorney of either party does not deliver, the other may Wy 


deliver copics to all the judges three days before the argument, 
and thereon the counſel of his ſide ſhall be heard, and he ſhall be 
paid for them upon demand, or allowed for them in coſts. 16i/, 


(Q. 10.) Demurrer upon Evidence, 


If the plaintiff or defendant ſhews in evidence any record or 
other writing, whereon a doubt in law ariſes, the other party may 
demur on the evidence. Co. Lit. 72. a, R. 5 Co. 104. a. 

So, if he ſhews evidence by witneſſes, whereon a doubt ariſes, 
the other party may demur to it. R. 5 Co. 104. a. Pater. 

So in an intormation the king may demur to evidence given for 
the defendant. Pl. Cm. 4. 

But if the doubt be, whether a matter of fact is well proved, 
the defendant cannot demur to the evidence; for the jury may 
find on their own knowledge: as, if for proof of an arreſt the 
writ is not produced, the defendant cannot demur, K. 1 Lv 
87. 

li 


P LEA D ER. 


It there be a demurrer to evidence, the jury ſhall be imme- 


diately diſcharged, and need not inquire of the damages; for 


chat may be ſupplied by a writ of inquiry. R. Crs, Car. 143, 
„Dung. 222—224+ (21 I—214.)* 

*And after the execution thereof, the party may move in arreſt 
of the final judgment, on any objection to the pleadings, Doug. 
222225. (21 1—215+)* 

Yet the ſame jury may inquire of the damages conditionally. 
nb. Cro. Car. 143. Pl. Com. 408. per Mont. Ch. B. 1682. 
Dung. 222. u. (212.) 

So, if at ai, prius the defendant pleads a plea after the laſt con. 
tinuance, the plaintiff may demur to it. Hard. 112.—When 
and how he ſhall plead it, Vide Abatement, (I. 24.) 

So, if there be a challenge to an array, the other party may de- 


mur. Hard. 112, 
A demurrer to a challenge may be determined at ni; priur. 


Hard. 112. 

But a demurrer to a plea after the laſt continuance ſhall be ad- 
journed. Did. 

If a man demurs upon evidence, he muſt admit the evidence 
to be true. Co. Lit. 72. a. Cro. El, 75 1. 5 Co. 104. 4. R. 
All. 18. Pl. Com. 411. 2a. Doug. 119—134. (114— 129.) 

And therefore, if a man demurs ſor that the evidence is not 
ſufficient, and beſides ſays alſo, that there is no ſuch writ as was 
offered in evidence, and ſo refers the fact as well as the law to the 
court, an alias venire facias ſhall go; for the court cannot proceed 
to judgment. R. Al. 18. 

if a man demurs upon the evidence, the other party muſt join 
inthe demurrer. Co. Lit. 72. a. or otherwiſe mutt wave the cvi- 
dence, R. 5 Co. 104+ a. Baker, If the evidence be matter of 
record, or in writing. Cro. El. 751, 752. 

But in an information or other ſuit by the king, if the defend- 
ant demurs upon the evidence, the king's counſel need not join. 
Go, Lit. 72. a. 5 C. 104. a. 

So, if one will demur upon the evidence given by witneſſ; 
the other need not join; for the credit of the witneſſes may be 
referred to the jury. C. El. 75 2. 

So the court may over- rule, if the matter of law ſeems clear, 
tho' the party will demur. X. 2 Rol. 119. 

On a demurrer to evidence the party cannot take advantage 
of "ny objection to the pleadings. Doug. 218—225. (208— 
215. , 1 


| (R) Iſſue, 


9SUE is, when both parties put the cauſe upon a point of 
fact to be tried by a jury, : 
An iſſue is either general or ſpecial. CG, Lit. 126. 4. 
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(R. 1.) General. | 


The general iſſue is, when the iſſue is joined on the plaintig”, 
or demandant's whole charge in general: as, if the ten 
pleads in for medon, ne dann pas. 

In aflize, mu tort, nul dijſeiſn. 

In quare impeilit, ne difturba pas. 

In replevin, n cepit. 

In debt, nil debet. Vide paßt, (2 W. 17. 

In an action on a ſtatute, or on the caſe, un culp, 

To the general iſſue the plaintiff cannot reply, but muſt join 
iſſue. Co. Lit. 126. a. Hb. 271. g 

When a plea mult conclude in iſſue to the country. Vid: ante, 
(E. 32. | 

When the general iſſue ſhall be pleaded. Vide ante, (E. 13. 


(R. 2.) Special. 


A ſpecial iſſue is, when iſſue is joined upon any particular 
point, | 


(R. 3.) Muſt be upon an Affirmative and Negative, 


An iſſue proceeds out of two ſeveral allegations of the parties, 
the one affirmative, and the other negative. Co, Lit. 126. a, 


Did. 
As, if the defendant pleads that A. is liying, and the plaintif 
ſays that A. is dead, he muſt traverſe that A. is living, otherwiſe 
there cannot be a good iſſue, - Sav. 86. 

90, if the detendant, being executor, pleads ſeveral judgments, 
and no aſlets uta, and the plaintiff replies that one of the judg- 
ments is continued by fraud, and that he has aſſets Cra the 
others, it is not a good iſſue without a negative. Sen. 1 Sar, 


A 4A 


ow. 


38. 

So, if the defendant pleads that the plaintiff is a baſtard, and 
the plaintiff replies that he is mulier, he muſt add, and nat boſfard, 
in the negative. Kit. 214. b. | 

Nor two negatives; and therefore, if a man takes a traverie 
which is a negative, there muſt be an affirmative after it, before 
the conc.uſion to the country. G. Lit. 126. a. 

So regularly the plaintiff in his replication ought not to con- 
clude to the country upon a negative, without a traverſe z 25, in 
treſpaſs, if the de;endant pleads that his father was ſeiſcd, and 
died ſeiſed, whereby it deſcended to him, the plamtift (hall not 
reply, that the father did not die ſeiſed et hoc c. but muſt main- 
_ his count, and traverſe , hoc that the father c tu. 
Sv. 64. 


Yet, | 


And therefore two allirmatives do not make a good iſſue. 


PL E AD E R. 

Yet, there ſhall be a general iſſue upon a negative. Sav. 64. 
80 the king may join iſſue on a negative. Dub. Sav. 64. 

And when there is a full negative and affirmative, it muſt al- 
rays conclude to the country. Vide ante, (E. 32.) 

But it is not neceſſary that the negative and aiſirmative be in 
preciſe words: as, in debt for rent on a leaſe for years, if the de- 
ſendant pleads nothing in the tenements, and the plaintiff replies, 
that he was ſeiſed in fee, here is a good iſſue. Cz. Lit. 126. a. 

If the defendant claims a way un folum ire, equitare, verum 
lam carucis carriare, and there be iſſue thereon, it is good, for 
here is a ſufficient alhrmative. K. Mar. pl. 84. 

Yet, if a breach of covenant be aſſigned, d nen affignavit, 2 
leaſe for years, and the defendant pleads non tranſpiſuit, it is bad. 
R. 2 Leo. 116. 

And for neceſſity iſſue may be joined on two aſſirmatives. Serb, 
G. 126. a» Bra. Iſſue 28. | 

80, if iſſue be tendred by an affirmative, and the other joins, 
itis good, tho* there was not a negative: as, if an executor 
pleads, 19 afſets, and the plaintiff replies that he purchaſed 
another writ, and then he had aſſets, and tenders an iſſue thereon, 
and the defendant joins, it is good. R. 2 Cre. 580. 589. 2 Rel, 
186. 204. 209. | 

It is enough, if the ſecond affirmative is ſo contrary to the firſt, 
that the firſt cannot in any degree be true; fo to dureſs of im- 
priſonment pleaded to a bond, it is a good replication that de- 
tendant was at large, at his own diſpoſal, executed of his own 


free will, and not for fear of impriſonment, concluding to the 
country. Tomlin v. Purlis, H. 16 G. 2. Str. 1177. Will, 6.) 


(R. 4.) Muſt be upon a ſingle Point. 


The iflue ought to be on a ſingle and certain point. Co. Lit. 
126. 4. 

And therefore, if after a juſtification by proceſs in falſe im- 
priſonment there be a — abjque hoc quod eft culpabilis aliter ati 
lis mado aut in alio loco, and ifſue joined thereon, the judgment 
hall be arreſted for the uncertainty of the iſſue, R. 2 Lev. 164. 

But if the defendant, ſued as execytor, pleads payment of ſe- 
veral ſums due on ſeveral bonds, and the plaintiff replies gued nn 
ſivit, ſuch a ſum to A. ſuch to B. &c. and concludes et de hoe 
pout ſe ſuper patriam, it is well; for they are ſeveral iſſues, and 
not one multifarious iſſue,” R. 1 Lev. 281, 

(If to debt on bond, defendant pleads inſolvent-act, that he 
was beyond ſeas, a fugitive for debt, that he was a perſon enabled 
0 return, did return and ſurrender, and was duly diſcharged, 
ad plaintiff replies ut duly diſcharged, he puts only the diſcharge 
mn utue, and defendant need only prove that, by producing the 
duplicate. Glam v. Stirrip, T. 8 G. 2. B. R. H. 14 5.1 

Tho' iſſue muſt be taken on a ſingle point, it is no neceſſary 
chat ſingle point ſhould conſiſt of a ſingle fact; thus, , defendant 

mn 
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494 PLEADER. 


in treſpaſs juſtifies under a right of common, and the repliey;,, 
traverles that the cattle were defendant's own, that they were 
tevant and couchant, and that they were commonable, it i; not 
multifarious, for both circumſtances are requiſite to the one 


point of defence. Robinſon v. Rayiey, P, 30 G. 2. 1 B. A. 316. 
(R. 5.) Not upon a Negative Pregnant. 


* So an iſſue on a negative pregnant (viz.) on matter which im. 
What Galt ports other ſuſficient matter, is bad; as, in a writ of entry in conſe 
* called fo. „ii caſu, if a man counts of an alienation in fee, and the de. 

fendant pleads that he did not alien in fee it is bad; for it in. 
plies that he aliened, tho? not in fee. Dy. 17. 4 

So in formedon, where the demandant counts on a gift by deed, 
if the tenant ſays, ne dona pas by deed, it is bad; for this implies a 
gift by parol. G. Lit. 126. a. ; 

In waſte againſt a leſſee for years, if the defendant pleads tha 
he did not leaſe for years, it is bad, for it is a negative pregnant, 
Kit. 232.6. 

In an action againſt an inkeeper, plea, that the goods were not 
ſtolen thro? default of him or his ſervants, is bad; for it is a ne- 
gutive pregnant. Kit. 233. 4. 

So in an action for not taking care of his fire, plea, that the 
houſe was not burnt for want of his good care, is a negative 
pregnant. Ai. 233. a. ö. 

So, if the my place is parcel of the iſſue. R. 2 Lev. 11, 


In debt on a bond for performance of a covenant, which was, 
that he would not grant without the plaintiff's conſent, if the de- he 
fendant pleads that he did not grant without the plaintiff's con- i 
_ ſent, it is bad. R. 2 Cro. 560. | 5 

In treſpaſs, the defendant juſtifies his entry by the plaintift's 
licence, traverſe, uod non intravit per licentiain ſuam, is a negative i 
pregnant. R. 2 Cro. 87. by 
R. 6.) But if the matter implied be not ſuſſicient, it is not a negative 2 
What not. pregnant; as, in debt upon a tetainer in huſbandry, if the de- 0 
fendant pleads that he did not retain him in huſbandry, it is not [A 
pregnant; for a retainer generally is not ſufficient to maintain his 7 
count. Bro. {fue 25. K. 38 H. 6. 22. 1 


So, if the iſſue be tendred to the point of the action, it is not | 
bad, tho? it be a negative pregnant: as, in an action upon the /'af, 
K. 2. plea, that he did not enter contra formam ſiatuti is good, tho 
a negative pregnant. Kit. 232. b. 

So in an action upon any ſtatute, that he did not do contra fu. 


mam flatutj, is good. Kit. 233. 4. « 

So in debt on a bond to ſtand to an award, ſo that it be de- | 
livered to the parties, &c. plea, that no award was made and de- m 
livered to the parties, is good, tho' a negative pregnant; forit 1: oy; 
purſuant to the condition, which is intire. Bid. thr 


P LE ADE R. 


(R. 7.) Yet it may be upon a Disjunctixe. 


But iſſue may be upon a disjunctive, where the words of the 
disjunctive propoſition are ſynonymous : as, an iſſue that gold 
was found in a ſhip paſſing, or upon its paſlage, from Londen to 
R. is good. R. Hard. 17. 19. for the parts of the disjunctive 
are ſynonymous. | 

That the cuſtoms were not concealed or withheld, Hard. 17. 

43. be 
e he paid or cauſed to be paid. Hard. 19. 

That an executor of his own wrong adminiftrevit ſeu aliter ad 
lem ſuum proprium convertit, R. Heb. 49. 


(R. 8.) Muſt be upon a material Point. 


So, the iſſue ought to be on a material point, that may be well 
tried, Co. Lit. 126. a. . 

On the moſt material point. D. 1 Sand. 22. 

And therefore place or time ought not to be part of the iſſue, 
where they are not material. R. 2 Sand. 317. Hard. 40. 

But if the defendant alledges a requeſt by A. ſuch a day, and 
the plaintiff ſays, ua requi/rvit prout defendant allegavit, this does 
not extend to the time, but only to the ſubſtance of the plea. 
R. Hard. 40. 

[A contract for ſtock ſhould be regiſtered before iſt November 
1721 ;—lf defendant pleads that the contract was not regiſtered 
before 1ſt November 1720, ſecundum fermam flat. and plaintiff re- 
plies, it was regiſtered /ec* form” /tat', it is good, and the day ſhall 
he rejected as ſurpluſage. Molley v. Briſcoe, T. 9 G. Str. 554.] 

[In debt on bond, if defendant pleads payment of principal and 
mtereſt before the day, and before purchaſing the original, plain- 
tiff may reply non ſolvit modo et forma, Martin v. Pritchard, H. 
11 G. Str. 622.] 

In debt on bond, if defendant pleads plene adminiftravit, and 
plaintiff replies aſſets ſuſhicient to ſatisfy the damages aforeſaid, 
and iſſue is joined, and a verdict for plaintiff, it is well; for the 
word (damages) is ſurpluſage. Cullet v. Maſterman, H. 22 6. 
. 110. 238.] 


(R. 9.) And the whole ſhall be put in Iſſue. 


And the whole matter of complaint ſhall be put in iſſue; as, 
in gſſumpſit for ſervice for ſuch a time, the defendant ſhall put the 
whole time in iſſue. 1 Sand. 208, 269. 

So, in an action on the caſe for ſtopping three lights, every 
part of the injury ſhall be put in iſſue, and therefore a juſtification 
of the ſtopping of two lights, with a traverſe that he ſtopped 
three, is bad, R. T.. 225. 1 Sand, 268. 2 Sand, 206: 
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(R. 10.) Upon a triable Point. 


Bio it ought to be upon a point, which may be well tried: 2. 
if it be alledged, that a woman was eint by her buſband at the 
time of his death, the iſſue muſt be, / be wwas enſcint, not if cn. 
ſeint by her huſband, for filiatio non pateſi probari. Co. Lit. 126, 4. 

[No ifſue can be offered that is contrary to the record. Cat 
v. Jones, M. 13 G. Sir. 734. ILd. Raym, 1441. J 


(R. 11.) The Form of joining Iſſue, and when and how te 
| Iſſue ſhall be entred, Cc. for Trial. 


If the defendant tenders an iſſue, he ſhall ſay, er de Ber ponit ſ⸗ 
ſuper patriam. Co. Lit. 126. a. d 

If the plaintiff or demandant, et de hoc petit quad inguiratur fer 
patriam. Ibid. | | 

And if hzc petit be omitted, it is bad. 3 Lev. 65. 

But if the plaintiff joins iſſue in theſe words, et predi?, Ce 
fendant . lit, whete it ſhould be, pred” plaintiff, this will be 
jeofail. 1 Kol. 200. J. 2. 25. 

Or, quod i cul”, for nan eft inde cul'. 1 Rol. 200. J. 10, 

So, if the defendant ſays, ſelvit ad ſecundum- diem M. and the 
plaintiff replies, an /olr it prædicto ſecundo die Aug. and fo miltakes 
the month. K. 2 Cro. 5 50. 2 Kol. 135. 

So, if the defendant ſays, ſlvit 20 l. and the plaintiff non vi! 
pred” 3ol. R. 2 Go. 586. X. Cro. Car. 593. 

So in treſpaſs, if the defendant pleads a licence to the huſban! 
to enter with his wife, and the plaintiff replies, 9d nam dedit li 
centiam to huſband and wife; for the variation is material. R, 
2 Lev. 191. 

(If plaintiff replies, and concludes to the country, without any 
ſimiliter on the part of defendant, it is not aided by verdict, nor 
can the verdict be amended; Coeper v. Spencer, M. 11 6. Str, 
641.] . 

On teplication % tiel record, compleat iſſue is joined, and 
there is no need of rejbinder. Barnes 335+) 

[On nul tiel record pleaded, the record muſt be brought in at 


the day given. Barnes 343+] 


By the uſual courſe, four days are given to join iſſue, demur, 
or plead over, 1 Sand. 318. 

And if the clerk of the papers draws the iſſue, and delivers the 
paper-book to the defendant's attorney, who, within the 10ur 
days waives the iſſue, and makes a frivolous rejoindef for dc, 
and, upon a ſummons before the ſecondary, will not take inc, 


the plaintiff may ſign judgment by nil dicit. R. 1 Sand. 318. 


: | e 

In C. B. if the defendant pleads the general iſſue, (tor whit 

it is ſufficient that his attorney ſigns the plaintiff's attorney * 

dogget) the plaintiff's attotney draws and delivers a cop) Fo 
. 


PLEADER. 


tor it. Come Ait. 40. 
lf a priſoner appears by attorney, he ſhall pay for the iflue- 
hook, or judgment may be ſigned ; but not if he appears in per- 
ſon. Ewerall v. Maſon, H. 27 G. 2. 2 Will. I 1.J 

Defendant's attorney mult pay for the iſſue (even if left in 
the office) at his peril. Barnes 243. ] 

But if plaintiff demands more than 1s due, judgment ſigned 
hall be ſet aſide, Barnes 263. 275.] *2 Bl. Rep. 1098.* 
[If judgment is ſigned for want of paying for the iſſue, the 
court will ſet it aſide, on payment of coſts of motion, and for 
the iſſue, if it is to the country; but not if it is on u tiel record 
o a judgment, and there are no merits to be tried. Everal v. 
Mam, H. 27 G. 2. 2 Will. 11.) 

lf it be tendered to a porter at defendant's attorney's chambers, 
and not paid, judgment may be ſigned. Barnes 253.] 

[An agreement that iſſue ſhall be delivered in the country is 
void; therefore, if notwithſtanding ſuch agreement it is tendered 
in town, and not paid for, judgment may be ſigned. Barnes 
151. ] *Semb. contra Barnes 239.“ 

But in B. R. the defendant's attorney has the benefit of the 
iſue. C. Att. 324- | 

So after a ſpecial plea to iſſue in C. B. the plaintiff's attorney 
delivers a copy of the iſſue, &c, | 
[If plaintiff has delivered the iſſue-book to defendant, and 
eterwards miflays the papers, the court will order defendant to 
give him a copy of the iſue. Mar v. Smith, H. 7 G. Sir. 414.] 

In rules for entring iſſues the day of notice is excluſive z and 
wn pres ſigned a day too foon ſhall be ſet aſide. Barnes 318.1] 
In B. R. aſter plea to iffuc, it is left with the clerk of the 
papers, who gives a rule to the other fide to join or demur, and 
draws the iſſue, and ſhall be paid for the iſſue-book. Com. At. 
325. | 
If the defendant gives a rule to the plaintiff to enter his iſſue, 
i the action lies in London or M:ddleſex, the plaintiſt muſt bring 
the record into the office within four days after notice of the rule, 
Wherwiſe he ſhall be nonſuited. Pr. R. 274. 

And, if the plaintiff has given notice of trial, the rule for 
entering the iTue may be given the ſame term, in which iſſue is 
pined, in an action in London or Middleſex. Pr. R. 275 

In an action in another county, on ſuch rule (which thall not 
de the ſame term, in which iſſue is joined) the plaintiff mull cn- 
er his iſſue before the continuance- day of that term. Pr. R. 274. 

and if the general or ſpecial iſſue be not entred in due time, 
tte plaintiff ſhall be nonſuited. Lut. 98. 

The copy of the iſſue to be tried in Lond:w'or Ii lle, on a 
record of a precedent term, ſhall be brought to the clerk of the 
teaſury to be ingroſſed four days before the day of trial. Per rule, 
M. 1654. (Jide Mills 32.) 

Vol. V. 8 And 


de ifue to the defendant's attorney, who muſt receive and pay 
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And no record of nf prius ſhall be ſigned beſore iſſue entred 
on the roll. (Vide Mills 31.) 

{In C. B. no record of writ or ni: privs received at fittin 
after term in Middleſex, unleſs entered with marthal within tw, 
days after term; and in Lenden the day before the day of adjourn. 
ment. Barnes 494«] 

And the iſſue ſhall be entred of the ſame term in which it i 
joined, Per rule, P. 5 W.& MH. (Vide Mills 111.) 

The record of ni/: prius ſhall be ingrofſed on parchment of the 
ſame breadth with the rolls of the court. Per rule, Ty. 29 Car 
2. (Vide Mills 70.) : 

And the prothonotary ſhall not ſign it, if it is not ingroſſed and 
entred upon the roll in a fair hand, and every pleading begin 3 
new line, and with great letters, and if there are divers count; 
they ſhall be numbered in the margin. Per rule, Tr, 29 Car, 2, 
(Vide Mills Jo.) 

And the officer who ſigns, and the clerk of the treaſury vba 
ingroſſes it, ſhall take the ſame care. Tr. 29 Car, 2, (Fi 
Mills 750.) 

The records of ni/i privs of C. B. ſhall be Ggned by the pro. 
thonotary, and ſigned and ſealed by the clerk of the treaſury Or 
his deputy, within three weeks after every Hilary and Trinity 
terms, and not after without ſpecial warrant, Per rule, Tr, 29 
Car. 2. (Vide Mills 72.) 

If, after the record of fe privs is ſigned, the judge is made a 
knight, it is not error. R. Lat. 161. 

The delivery to a gaoler of notice of trial againſt a priſoner 
ſhall be good, within the reaſon of 4 & 5 V. Al. which 
directs the delivery of a declaration to he good. Whitehead v. 
Barber, H. 6 G. Per cur, on conference with the other cousts, Sir. 
248. ] 

In all caſes, (except where the defendant has delayed the 
cauſe by injunction) where there have been no proceedings for 
four texms, excluſive of the term in which the laſt proceeding wis 
had, a term's notice is neceſſary before the next proceeding, Fi: 
2 Bl. Rep. 784. and Imp. Pract. C. B. 300. Doug. 71, 72.“ 

* And this rule is confined to the term, and does not extend t 
the vacation: thus, where there had been no proceedings tor 3 
year, and the plaintiff, two days before Hilar: term gave notice 
of his intention to proceed, and two days after the expiration ol 
the term ſerved a rule to plead, and during the vacation tighc 
judgment for want of a plea, this was held to Le regular, 2 Te 
Nep. 40.* * 

[Giving notice of trial at the end of half a year after iſſue 
joined, prevents neceſſity of giving a term's notice til a year alte 
the laſt notice given and eountermanded. Green ve Gauntlitt, l. 
9G. Str. 531] | A 

[When a term's notice of trial is required on an old ſue, !! 
muſt be given before the iu. Brgg v. Roſe, F. 15 C. . 
Lr. 1164. Contra, Harvey v. Porter, M. 6 G. Str. 211.] ot 

1 


of 


P LE AD E R. 
[By fats 14 G. 2. c. 17. defendant living forty miles off, ſha 1 


have ten days notice of trial in writing, and fix days notice ot 
countermand, on pain of colts, ] 

[And verdict hall le ſet aſide for want of it. Barnes 305. ] 

Where the defendant reſides 40 miles from London, there 
muſt be 14 days notice of trial, tho* he was arreited, and the 
venue laid, in town. 2 Bl. Rep. 1205.* 

Tale notice of trial at next g ſer, without date, county or name, 
js good on the back of the iſſue, but not on a ſeparate paper, 
Henbury v. Reſe, A. 19 G. 2. Str. 1237.4 

Where ſhort notice of trial is to be accepted in country 
cauſes, ſuch notice thall be given at leaſt ſour days before the 
commiſſion day, one day exclufive, and the other incluſive, 3 
Term Rep, 660.* 

[Short notice of trial can be given but once, and notice can be 
continued but once; but if the full time is given, the word con- 
tue ſhall not vitiate it. Barnes 292. ] | 

[Plaintiff can continue his notice of trial only once in a term, 
and if verdiẽt is obtained on ſecond, defendant making no defence, 
it ſhall be ſet aſide. Green v. Giffard, M. 13 G. 2. Str. 1119.] 

*A continuance of a void notice of trial given withia the re- 
gular time, may operate as a new notice. 2 Bl. Rep. 1298.5 

It the iſſue is of Mzchaelmas, notice by proviſo may be given 


of Hilary. Barnes 295.] 
[Notice of trial cannot be given in the country, but counter- 


minds may. Barnes 298. Q. ] | 

[But notice on an old iſſue may be given, either in town or 
country, Barnes 306. Q. Whether not on any ?] 

_ muſt give the ſame notice as plaintiff. Barner 
209. 

Where the defendant carries down the record by proviſo, it 
8 ſufficient, if he obtain the uſual rule for trial by proviſo, any 
time before trial, tho' after he has given the plaintiff notice of 
trial, 1 Term Rep. 695 .* 

Notice cannot be countermanded and continued at the ſame 
time. Barnes 301.] * 

If notice of trial is countermanded, two days in a town 
eule, and four days before the aſlizes in a country cauſe, 
wits ſhall not be paid, but one day muſt be exclufive. Whitl:ck 
L Humphreys, I. 3 G. 2. Frogmerton v. Nercliffe, M. 6 G. 2. 
r. $49. ] | 

n a country cauſe, two days countermand to the attorney 
n the country is ſuihcient, Meændapace v. Flumphreys,, P. 10 C. 
> Str, 1073. B. R. H. 369. Barnes 298. altered by 14 G. 
2 0. 17. | 
(Commiſſion-day of aſſiʒe on Mcnday, countermand on Saturday 
pod. Barnes 305. | 
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(R. 12.) 
By the /. 


32 H.8. 30. aided, Vide Amendment, (O.) 


(R. 13.) 


By verdict. upon a bond againſt the executor of A. who pleads nn of 


0 * 2 Lev. 135. 


PLEADER, 


(R. 12.) When Misjoining an Iſſue ſhall be aide, 


But by the /. 32 H. 8. 30. after verdict, misjoining of iſſue i; 


And therefore, it ſhall be aided, if iſſue is joined upon bad Plead. 
ing. id. 

Or, upon an immaterial point, or a negative pregnant, Jia, 

Or, it the iſſue comprehends more than is material, 5 
Hob. 119. | 

But it is not aided, if it he a void iſſue, Vide Amerdnex, 


(O.) 


So, a bad iſſue may be aided by a verdict : as, in 0 
8 
Factum ſuum, if the jury ſinds that it is the deed of A. for tle 
iſſue was upon an athrmative and negative, and by tlie finding 
of the 3j Jury it appears, that the plaintiff had cauſe of action. A. 
Ray. 458. 

Yet, in debt upon a bond to pay the clear profits of a mine, the 
defendant pleads performance, the plaintiff replir 3, that there 
were proſiis to the value of 201. and the defendant hs not paid 
the defendant rejoins, that there were no clear profits, and iſue 
thereupon, and the jury find that there were clear roits adi 7 
forma as the plaintiff has replied; this was not aided by the verdict, 


If to treipaſs for breaking his cloſe, detendant plopils it was bis 

Kent: and bes SE ave of inherit 05 
Proper ants, ane P aii ICH It © It V 13 1115 (1 At eme g 

and proper lands and not of defendant; it is cured by verdict, fy 


v. Hinlen, P. 7 . 2. dr. 973.4 
(R. 14.) When an Iſſue ſhall be tried. 


If one of the defendants pleads in abatement a plea, it 
abates the writ as to all, and the others plead to iſſue, the imue 

i1:all not be tried till the plea in abatement is determined, 4, 
230. @. 

Tho' the plea to iſſue was firſt taken. Aid. 

If the defendant demurs to part of the declaration, and tits 
iſſue to other part, there ſhall be judgment on the demurrer beter 
the iſſue is tried, regularly; tho' the court may dv otherwile at di 
cretion. Co. Lit. 72. 4. Lat. 4. 1 Leo. 82. 

If, a plea in abatement being over - ruled, the deſendant 1 
guilty, the whole record muſt be entred, ocherwiſe it wil be 
gular. &. Carib. 49s - 

So, if a new trial is granted, and the record is on anew r 
2 ſubſequent t. rm. bid, 

Bur, in an information for counterfeiting rece!; pts, and by! 


receiving money out oi the exchequer, if the deteudant wayer (0s 
con. 


Tore, 


x _— 


- 
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1 | a x 

Gunterfeiting, and plcads to the reſidue, whereon there is a de- * 
murrer, the court will try the iſſue firſt. ( Reported in Comyns's Ne- 1 

parts 109+) 7 
of 
(R. 15.) When it may be waived. 105 

4 
If ſeveral iſſues are joined and brought to trial, yet the king by bs 
* prerogative (where the king is concerned) may wave any illue, 4 
Hul. 197 f ä ; : ; a 
do, after evidence given to any of the iſſues, on which the jury «# 
ire ready nt the bar to deliver their verdict, the attorney- general for 4 
4 * * . . * 
the king may waive any itlue whereon no evidence has been given. "a 
R. [ But. 197. ; - : p E . uk 
go, after notice gf trial, the king may waive the trial without * 
ayment of coſts. 1 Sal, 193. 1 
Ocherwiſe, the proſecutor. 1 Sal. 193. A 
But, if evidence is given on the iſſue, the attorney-general can- 7 
44 


got waive it, when the jury is at the bar to deliver their verdict, 7 
1 Bul. 197. | x4] 
$, after verict pronounced, the king cannot waive part of the 4 
lues, and take a verdict for the reſidue. Lid. 0 . 


(R. 16.) When the Trial deferred. 


So, for cauſe, the court may put off the trial on payment of 
colts, after notice of trial given: as, if a material witneſs is be- 
yond ſea, | 
hut in ſuch caſe, if the coſts are not paid, the plaintiff may pro- 
ceed to trial, and not have an attachment, 1 Sal. 83, 

$o a trial {hall not be put off where the plaintiff is adminiſtrator, 
becauſe a ſuit for adminiltration in the eccleſiaſtical court is not 
determined. Sal. 646. 

But trial, on collateral iſſues, though in capital caſes, ſhall not 
be put off, unleſs the defendant make oath of the truth of his plea. 
Bl. Rep. 4. 5 12.“ 

[If one moves to put off trial on the day of trial, notice muſt be 
gen of the motion, and alſo copies of the afſidavits to be produced. 
Edwards v. Veſey, T. 8 G. 2. B. R. H. 128.] 

The court will not put off a trial, till a third perſon is b 
compelled in equity to produce a deed, unleſs there appears in 
cllufion with plaintiff, and affidavit is made that defendant 
cannot go to trial ſafely without it. Anon. T. 10 & 11 G. 2. B. 
X. H. 390.] | G 

If plaintiiF does not go on to trial according to notice, the court 
Wl not ſtay proceedings till he has paid coſts, though he is neceſſi- 

bus and abſconds, in any caſe but ejectment. Wareing v. Petter, 
lio@ 11 C. 2. Andr. 17.) 
K K 3 (r 
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[If previous to a trial libels have been diſperſed by one of the 
parties to influence the jury and witneſſes, it may be put off; hy; 
the court will not afterwards put it off, till the libellers (printers 


and bookſellers) have been tried on an information. Rex y, Graz, 


H. 31 G. 2. 1B. M. 5 10.] 

To put off trial for abſence of witneſs, when there is any ſy". 
picion, it muſt be made appear that the witneſs is materia! 
that the party applying has been guilty of no neglect, and tha 
there is reaſonable expectation of being able to procure their at- 
tendance at the future time prayed. Rex v. Chevalier D' Ein, T. 
4 C. 3. 3B. M. 1513.] 

*And where a witneſs will be abſent for a long time, as 18 
months, a ſpecial caſe is requiſite to put off a trial for want of his 
evidence. 1 Bl. Rep. 436.* 

But a trial may be put off till a commiſhon ſhall go to examine 
a material witneſs, who is out of England, and refuſes to attend 
the trial. 1 BY. Rep. 5 12. And, if a party refuſe to conſent to 
the examination of a witneſs to an eſſential fact by co:mmiſſion, 
when his prei:nce cannot be compelled, or to admit the fact, the 
court will afliſt the other party by putting off the trial. Doug, 419, 

403z 4.) 
[Motion to put off trial muſt be two days before trial. Barnes 
437, 438.] 

{If the materialneſs of witneſs did not appear ſooner, trial may 
be put off after the cauſe called. Barnes 45 2. ] 

*The application to put off the trial on the abſence of a material 
witneſs may be made as well on the afſidavit of a third perſon, as 
on that of the party himſelf. Barnes 448. Semb. cont. Id. 4374 

[Affidavit for new trial mult be poſitive as to witneſſes being 
material; it muſt add that party cannot ſafely proceed without; 
but to that, belief is ſuſſicient. 1d. ] 

[On affidavits that a material witneſs is not expetted till ſuch 
a time, trial may be put off till term aſter that time. Barns; 

40. | 

[If witneſs leaves town after notice of trial, it ſhall not be put 
of. Barnes 4.42.] 

n action for words, general aidavit of abſence of witneſſes1s 
ſufſicient. Barnes 442. ] 

[ Aſfidavits ſworn before a vice-conſul abroad may be read. 
Barnes 466. 


(R. 7.) When there ſhall be a new Trial. 


[Trials by jury, in civil cauſes, could not ſubſiſt now, with- 
out a power, ſomewhere, to grant new trials. D. per Ld. Mani 
feld. Bright v. Eyron, T. 30 & 31 G. 2. 1 B. A. 390. vill. 
1 Bl. Rep. 464... 

{New trials were granted before 1655. This appears from 
Slage's caſe, (1648.) Style 138. and from Wood v. Gunſten, Styic 4 


. — = 
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ſt cannot be traced far back, becauſe old reports give no account 
of determinations on motions. Ibid. 

If regular notice of trial was not given, the verdict ſhall 
be diſcharged upon motion, and a new trial granted. Pr. 
Rep. 248. 

ay” notice was not given to the defendant himſelf, his attor- 
ney or ſoliciror, eight days excluſive, if the trial be in Londen or 
Middleſex, or within thirty or forty miles diſtance. Pr. Reg. 
388, 389. | 

If there was not fourteen days notice, where the party is 
at the diſtance of forty miles or more. Pr, Reg. 389. Med. 
Ca. 18. 
he forty miles from Londen to intitle to fourteen days no- 
tice of trial, ſhall be computed and not meaſured miles. Bates 


v. Pettipher, M. 7 C. 2. Str. 954. Oſgood v. Lyon, MH. 18 G. 2. 


Kr. 1216.) 
If there was not a term's notice, where the iſſue was joined a 


year before. Pr. Reg. 387. 1 Sid. 34. viz. if four terms have paſt 
without proceeding, ſince the term in which the iſſue was joined. 
Mid Ca. 18. Sal. 645. 650. 

And to make a term's notice, it ought to be given regularly in 
the prior term ſedente curia. Mod. Ca. 18. 58. | 

$0 a proceeding in the vacation after the fourth term, by taking 
out a venire facias, Wc. teſted the laſt day of the term, is not ſuf- 
ficient, tho? it be in law an act within the term. R. Med. Cn. 57. 
Nl. 457. 650. 

But a term's notice is not neceſſary, for the uſual notice is ſuffi- 
cient, where the delay for a year after iſſue joined was by an in- 
junction out of the court of chancery ſerved at the ſuit of the de- 
ſendant. R. 1 Sid. 92. 

Or by the defendant's —_— privilege of parliament. Bid. 

80, it is not neceſſary, where the defendant gives notice of trial 
by proviſo. Dub. 1 Sid. 34. 

Nor where there was notice of trial (tho countermanded), or 
any proceeding by the plaintiff, within the year. R. Mod. Ca, 
18. 58. | 

Nor where the proceedings have not ceaſed for a year, excluſive 
of the term in which iſſue was joined. Mad. Ca. 18. 58. 

So fourtzen days notice is not neceſſary, where there are not 
fourteen days between the term and afhzes. Mod. Ca. 18. 

Motion for new trial muſt be within the firſt ſour days of term. 
Barnes 446.] 

So a new trial ſhall be granted, if the judge certifies the 
rerdict to be contrary to the evidence. 2 4d. 199. Barnes 
439. 
But there ſhall be no new trial, where the verdict is not con- 
mary to evidence or law, though contrary to the judge's opinion. 
1 Bl, Kep, 1. 

[The certificate of the judge reporting the matter of fact, as 
appearing before him at the trial, is conclufive, Rex v. Pele, P. 


16.2. B. K. Il. 23.] 
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[If cauſe tried before judge of another court, there muſt be at 
fidavit of what paſſed on trial. Barnes 447.] : 

[1f, on information qus warrants, where there are many iſſys 
the jury find a general verdict for the king, and the judge — 
that two of the iſſues were found againſt evidence, a new tri 
ſhall be granted; there ſhould be a ſeparate verdict upon each ie 
Rex v. Cockerell, T. 11 & 12G. 2. Andr. 260.] ; 

If there is evidence on both ſides, it cannot be called a yer. 
dict againſt evidence; and there ſhall not be new trial, tho the 
jury found againſt the party with whom the judge thinks the 
weight of evidence lies, or for whom he ſums up. Alen v. 72 
Smith v. Huggins, M. 14 G. 2. Str. 1142. Anon, J. 167, 4 


1 Will. 22.] 


[New trial may be granted tho' evidence on both ſides, ifi the 
witneſſes to a releaſe are not examined. Nærris v. Freeman, Il. 
10 G. 3. 3 Will. 38. ; 

{New trial may be granted in a criminal cafe, on report of the 
judge and aſſidavits of the jury, that the verdict againſt the defend. 
ant was taken contrary to their meaning, and to the judge's direc: 
tions in point of law. Rex v. Simmons, T. 25 & 26 G. 2.1 Wil, 
329. ] | 

[After trial at bar, if the evidence is doubtful, a new trial ſhall 
not be granted. Smith v. Parkhurſt, H. 12 G. 2. Andr. 315. Str, 

1105. 
Io if maſter brings treſpaſs vi et arms for taking his appren- 
tices, and it appears that the apprentices being impriſoned by their 
maſter in a lock-up-houſe of A. and fearing to be fold to Gui 
complain to quarter- ſeſſions, who diſcharge them; and IF, a ſca. 
lieutenant agrees with them to ſerve, gives A. money to keep 
them that night, and next morning ſends preſs-gang with a note 
to A. to deliver them, which he does, taking a receipt; and on 
trial all the defendants (the juſtices and V.) are found nt guilty; 
although V. ought to have. been found guilty on the evidence, 
yet, as he appeared to act with good intention, the court will uct 
grant new trial, Reavely v. Mainwaring, H. 2 G. 3. 3 B. A. 
1306. 

Or, if he allowed what was not, or denied what was, good exi- 
dence. Mad. Ca. 307, 242. 

{If cefendant in an action for a ſeizure fine aliquo probabili cauſe, 
is not permitted to give evidence that there was u probable caule, 
Bill v. Robinſon, M. 1719. Bunb. 49. ] 

And in ſuch caſe it may be granted, though a ſpecial verdict has 
been ſigned by the counſel on both tides. Namink v. Farwell, Al. 
1719. Bunb. 51. ] ä 

If on an iſſue directed to try a modus for five cloſes, it appears 
that the ed extends to two cloſes more, (for the ſame ſum, ) and 
the judge thereupon directs the jury to find for plaintiff, againk 
the modus; a ne trial thall be granted. Taylor v. Walter, P. 1720. 
Bunb. 267.T , - 

[If the judge directs the jury on a point of law, and they End 
verdict contrary to his direction; or, if he dirccts 1 to ng 

; Pecialyy 
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ſpecially, and they find a general verdict, there ſhall be a new trial 
ranted, Rex v. Poole, P. 7 G. 2. B. R. H. 23.) : 
[Unleſs it appears to the court, that the judge was miſtaken, 
= that it is impoſſible that defendant ſhould have judgment, 
by r:2fon of his bad plea. 16:d.] 

„And after a full trial by a competent jury, and no freſh light 
en be thrown on the ſubject, a new trial ſhall not be granted. 
1 Bl. Rep. 418,* 

And where a new trial is moved for on the ground of a 
miſdirection in point of law, if the court fee that juſtice has 
deen done between the parties, they will not ſet aſide the 
verdict, nor enter into a diſcuſhon of the queſtion of law. 2 Term 
Rep. 4. : 

[Replevin for taking cattle; avowry, damage-feafant; plea, 
right of common; replication, a cuſtom to incloſe, and the lands 
anincloſed free from his common, and the lands incloſed free from 
the common of others; if it is proved at the trial, that the incloſed 
lands are free from common, (though it is ſaid by ſome witneſſes, 
that if one acre is left unincloſed, he has a right to common on the 
other's unincloſed lands) if the judge ſays the cuſtom being intire 
ij not proved, and jury finds in conſequence for plaintiff, there 
ſhall be new trial for the miſdirection. How v. Strede, M. 6 G. 3. 
2 Will. 269. ] | 

If the party was diſappointed of evidence by ſickneſs, or other 
accident, without his default. Med. Ca. 22. 

t the beſt evidence is not produced by him for whom the ver- 
lictis, as only a copy of biſhop's inſtitution-book to prove preſen- 
ation by the patron in quare impedit ; for the preſentation or the 
nſtitution-book itſelf might have been produced. But, N. B. in 
quore impedit ſecurity mult be given for colts and profits of living, 
if ſecond verdict for the ſame party. Tillurd v. Shebbeare, M. 8 
C. 3. 2 IWil. 366. 

Or the witneſſes or counſel were abſent by ſurpriſe. Sal. 645. 
but ſurpriſe is not neceſſarily a ground for a new trial, though 
un be a ground. 1 Bl. Rep. 298.“ 

{fa jvror declared a deſign to give a verdict for one of the parties 
before the trial. Sal. 645. 

If a juror challenged, be ſworn on the tales by another name. 
Porter v. Thornton, IMA. 12G. Str. 640. 2Ld. Raym. 14 10.] 
Becauſe the jury toſſed up whether 300 J. or 500 J. damages. 
Melb v. Arneld, H. 1719. Bunb. 51.] 

(Becauſe the jury drew lots, whether to find for plaintiff or de- 
adant, tho' it happen according to evidence, and the judge's opi- 
mom, Hale v. Cove, M. 12 6. Str. 642. 

ut ſuch conduc? being a very high miſdemeanour in a juror, 
ke alidavit, on which the application for a new trial in ſuch a 
ale is grounded, muſt be made by ſome third perſon, as one who 
1 ken the tranſaction through a window or the like. 1 Term 
Rp, 11.8 | 
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*And, in no caſe, ſhall the ſubſequent declaration of the ; 

2 Di a g jury 
vitiate a verdict given according to the merits of the caſe. 2 jj 
Rep. 803.“ 1 : 

"if a verdict is obtained by a trick contrary to conſcience, thy 
ſtrictly regular, the court will ſet it aſide, and make the party pay 
coſts, and order new trial; as if plaintiff refuſes to produce a no 
he had received in payment, and which was not paid by his own 
negligence, becauſe defendant had not given him notice to produce 
it. Anderſon v. George, P. 30 G. 2. 1 B. M. 362.) 

If a verdict is founded on a note, which is manifeſtly obtained 
by Fraud, whereas the jury only confidercd the queſtion of firg 
the court will ſet it aſide, and grant new trial. Bright v. Eynon, F. 
30 & 3! G. 2. 1 B. M. 390.] 

[If the merits have not been tried, becauſe plaintiff could not 
give material matter in evidence on the iſſue joined, and therefore 
a verdict againſt him, the court will ſet it aſide, though it was right 
on the evidence given, and order new trial on payment of cots, 

lles v. Howard, P. 3 G. 3. 3 B. M.1385.1 

[If there is reaſon to ſuſpect a verdict to have been obtained by 
perjury, the court will grant it. Fabrillus v. Cob, M. 6 G. 3. 3 l. 
M. 1771. 

(If = a verdict ſubject to the opinion of the court on a caſe ſat. 
ed, ſufficient facts are not ſet forth, or if on a ſpecial verdict it is 
defeCtively found, the court will grant new trial. Bond v. Saw, 
A. 6 G. 3. 3B. M. 1773.1 

[Defendant pleads four pleas, plaintiff joins iſſue on three, taking 
no notice of fourth, and verdict for him, he ſhall reply iſſuably or 
demur; if he replies, new trial; if he demurs, proceedings ſtayed 
till argument. Barnes 465. 

[If theriffon inquiry has admitted improper evidence, whereby 
damages leſſened. court will order new trial. Barnes 448.] 

[On the trial of a traver:e of an inquiſition of lunacy, if the de- 
fondant is not well, and cannot attend the trial, a new trial ſhall be 
granted. Rex v. Roberts, P. 17 G. 2. Str. 1208.] 

[If the merits have not been tried, court will grant new trial 
for variance between iſſue delivered and record, tho' not material. 
Barnes 464. 

[If the demand is certain, court will ſet aſide damages if too 
ſmall, not where uncertain. Barnes 455.] 

There may be a new trial after a former new trial. Godwin, 
Gibvens, T. 7 G. 3. 4 B. M. 2108.] 

It may be granted for exceſſive damages, but not a third trial. 
Chambers v. Rebinſon, H. 12 G. Str. Gy1. Note, this cafe was de- 
nied to be law by Pratt C. J. Beardmore v. Carrington, P. 4 C. 3 
2 Will. 244.) Vid. 1 Term Rep. 277.“ 

[Verdict ſhall not be ſet atide for ſmallneſs of damages, though 
it may ſor exceſſive damages. Hayward v. Newton, M. 6 6. 2. 
Str. go. Barker v. Dixie, T. 9 G. 2. Str. 1051. B. KR. H. 279. 


Barnes 445-] * 
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#1; is a general rule, that the court will not ſet aſide a verdict 
in an action for a perſonal injury, on account of the ſmallneſs of 
the damages, unleſs the ſmallneſs of them aroſe from a miſtake in 

int of law. Doug. 509, 5 10. (591, 592.) “ 1 

But altho' a verdict is againſt evidence, yet if the action was 
firolous and vexatious, and the real damage ſmall, the court will 
not grant a new trial; which ſhould be to attain real juſtice, not 
to gratify litigious paſſions, on every point of ſummum jus. 
Marrow v. Hull, M. 30 G. 2. 1 B. M. 11. Farewell v. Chaſfey, 
M. zo G. 2. 1 1 B. M. 3. Burton v. Thompſon, MH. 32 G. 2. 

„A. 664. | 
= —— torts, the court will never grant a ew trial for 
exceſſive damages, unleſs they are ſuch as manifeſtly ſhew the 
jury to have been actuated by poſſron, partiality or prejudice, 
230. 
_ — they be outrageouſly diſproportioned to the nature of 
the injury or the circumſtances of the caſe. 2 BY, Rep. 1327. 942. 
929. vid. 2 Wil. 205. 244. f 

[But inquiſition was ſet aſide, and new inquiry granted, for 
{mallneſs of damags. Tatton v. Andrews, T. 14 C15 G. 2. Barnes 

8. 

. trial A be granted after nonſuit, as if a judge has di- 
reed it, becauſe he thought there was not ſufficient evidence that 
an innkeeper had been ſuch. a trader as made him liable to the 
bankrupt laws. Buſcall v. Hog, M. 11 G. 3. 3 Will. 146.] 

[If the plaintiff is nonſuited, and the nonſuit recorded, there 
cannot be a new trial, for the plaintiff is out of court. Serle v. 
Ld, Barrington, M. 11 G. 2 Ld. Raym. 1370.] 

If plaintiff in ejectment on trial will not produce a deed which 
is in court, tho' notice has been given to do it, and is thereupon 
nonſuited, the court will not grant new trial. Ree v. Harvey, MH. 
10 C. 3. 4 B. M. 2484.] 

But there ſhall not be a ns: trial on account of the abſence 
of 2 wkneſs, whom the party might have had without his ne- 
glect. Med. Ca. 22. Sal. 647. Fig. 40. Price v. Brown, H. 
12%. Str. 691. Cooke v. Berry, T. 18G. 2. 1 Wilſ. 98. 
Barnes 439- 

*Nor to let the party into a defence of which he was appriſed at 
the firſt trial. 2 Term Rep. 113.* 

*Nor to give the defendant an opportunity of proving the 
llegality of a policy, which was not illegal on the face of it; 
lor ke ſhould have ſhewn it at the trial. 1 Term Rep. 84.* 

Nor, becauſe the counſel of the party applying thought it pru- 
dent to omit material evidence which they had in their briefs, nor 
becauſe another jury in a cauſe nearly ſimilar, on hearing that 
eridence gave a different verdict. 2 Bl. Rep. 82.“ 

et the diſcovery of new evidence by the attorney of a 
@&fendant (executor) then abſent from England, though in 
th: actual cuſtody of the attorney, but witnout his knowledge, 


8s 2 good ground for a new trial. 2 l. Rep. 955.* 


Nor 


507 


15 
2 
& 
* 
* 
k 
* 
; 
4 


— 
—_— 


2 


88 


— 


8 


> 


- 4 


= 4 
— . - 4h, © ae 
: » 
” 


- * 


_ — 
— 
= 


1 


ara 7 AD vs» "4 


* * 


— 


5 


nn” 


—— 


+ * 


e 


2 * = a - : > 
—c .- — 8 — 
— 1 0 1 7 * 1 * 


em 


2 


p LE APD E R. 


Nor after two verdicts for the ſame party, without proof of Prace 
tice, Mad. Ca. 22. 

*And where there are two contrary verdicts, and the latter is 
ſatisfactoxy to the court, the loſing party is not intitled, by any 
rule or practice to a third trial. 2 Bl. Rep. 963 * 

Nor upon an indictment or information, where the defend. 
ant is acquitted, tho' contrary to the direction of the judge 
without proof of practice. Sho. 336. Sal. 646. 1 Len, . 
1 Sid, 153, | 

New trial ſhall not be granted, if defendant is acquitted on in. 
dict ment for not repairing highway. Rex v. Silverton, P. 24 G. 2. 

1 1 10. 298.] | 

[No new trial on a feigned iſſue found for defendant, where the 
verdict againſt him would have the ſame conſequence as a verdid 
in a criminal proſecution. Rex v. Praed. Rex v. Edwards. St. Toe 
cauſes, M. 9 G. 3. 4B. M. 2257.] 

Nor where the action is rigorous, as for not taking care of his 
fire, Sc. Sal. 644. 648. 653. R. 5 Mod. 88. 

Nor after an indictment for a capital offence. 

Or for perjury, tho the witneſſes were abſent by practice. 1 Sig, 
149. 153. 

New trial is never granted on penal ſtatute, if verdict for 
defendant, if no miſbchaviour appears in him. Mattifon v. A. 
lanſin, M. 19 G. 2. Str. 1238. Fenercau v. HP. 10 G. 3. 
3 Wilf. 59.) 

[No new trial in a gui tam after verdit for defendant, 
though againſt the judge's directions. Seymour v. Day, P. 4 6. 
2. Str, 899. FJervois v. Hull, P. 16G. 2. 1 Will. 17. Barns 
466. . 

[Yet it may be granted on an information of ſeizure for frau- 
dulent exportation, where verdict is for defendant, where nothing 
is forfeited but the goods. Robinſon v. Lequeſne, T. 1728. Bur, 
253.1 

"Ds, in que warrants, where the defendant is acquitted. Dub, 
2 Mod. Ca. 207. id. 2 Term Rep. 484.* 

It may if the judge certifies it was againſt evidence; but the 
twelve judges equally divided, and no new trial could be granted, 
Rex v. Bennet, . 4 G. Str. 101.) 

In quo warrants, to which defendant pleads an election under 
the nomination of B. and A. bailiſfs, it is no cauſe for a new trial, 
that the judge directed a judgment of oufler in qus warrants againſt 
B. and A. for acting as bailiffs; eſpecially if judgment of a 
muſt have been againſt defendant, though this iſſue had not been 
againſt him. Rex v. Hebden, P. 12 G. 2. Andr. 388.) 

Nor in a writ of right unleſs the verdict be flagrantly wrong. 
2 Bl. Rep. 941.“ 

It ſhall not be in an inferior court. Sal. 650, 

Nor ſhall be ſor want of notice, if the defendant made a defence, 
Sal, 646, 


Nor 
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Nor ſhall be, where the verdict is with the right. Sal. 644. 
647- 
* — the merits have been tried fairly and fully, the court will 
not grant new trial. As if defendant has miſtaken one abuttal of a 
way which he claims in his plea, and yet has a verdict. Sampſon v. 
Appleyard, M. 12 C. 3. 3 Wilſ. 272. ] 2 5 
Nor where, on an action of debt, the verdict is only for part of 
the ſum demanded, being what was juſtly due.“ 

In debt on bond, conditioned to pay to a third perſon A. if on 
4 there is evidence that A. declared there was nothing due to 
him, there ſhall not be a new trial on affidavit of A. that he looked 
on defendant as indebted to plaintiff the obligee; for A. is the 
real plaintiff, and his declaration good evidence. Hanſen v. Par- 
ler, H. 23 G. 2. 1 Will. 25 7. ] 

Nor after an interlocutory judgment. Med. Ca. 264. 

New trial cannot be granted on the crown fide, after ſign- 
ing interlocutory judgment. Rex v. Armſtrong, MA. 12 G. 2. Str. 
1192. | 
"There ſhall not be a new trial after four years acquieſcence, 
though judgment is not ſigned, Rex v. Bill, M. 8 G. 2. Str. 
ne uſually in an action ſor words. Sal. 644. 

At leaſt where a verdict in ſuch an action is given for a defend- 
ant, clearly againſt evidence, yet if the damages on a right verdict 
muſt have been very trivial, a new trial will not be granted 2 . 
Rep, 851.“ 

{Yer it is ſaid, in an action for words, (Lord Gower M Feath, 
T. 13 G. 2. Barnes 4az.) that for exceſſive damages verdicts 
have been frequently ſet aſide. In Red/bawv v. Broke, P. g G. 3, 
2 Wilſ. 405. it was not argued nor denied on this ground, but be- 
cauſe W/ilmat C. J. was not diflatisfied with the verdict, The 
ſame doctrine is aſſerted in J/i/ford v. Berkeley, T. 31 G. 2. 1 B. 
N. 60g. and in Benſon v. Frederick, H. 6 G. 3. 3 B. M. 1845. 
where Aſton J. cites Ii d v. Gunſton, Style 460. ſo alſo, in Grey v. 
Grant T. 4 G. 3. 2 Wilf. 252. to, anon. MH. 7 G. 2. Barnes 436. 
Chivers v. Lambert, M. 8 G. 2. Barnes 229. Yate v. Swain, AM. 
15 C. 2. Barnes 233. where inquiry fet aſide for exceſſive dama- 
ges, . 250. for twenty-ſix days falſe impriſonment. Vide etiam 
Hayward v. Newton, Str. 940. Barker v. Dixie, Str. 105 1. B. R. 
H. 279. Barnes 445. and Tullidge v. Wade, 3 Wilf. 18. It is ſaid 
fer curiam, in Beardinore v. Carrington, that the court may aſſeſs 
damages themſelves without writ of inquiry. ©, can they do it in 
treſpaſs, treſpaſs in the caſe where defendant pleads not guilty, or 
in any caſe where the demand is not certain on the record? Vide 
Comyns, pleader, Z. 1.] | 

Or ejectment. Sal. 643 [Contra Geedtitle v. Clayton, P. 8 G. 3. 
4B. M. 2224.] | I 
In ejeclment, new trials are not uſually granted, where there 
a verdict for the deſendaut, otherwatc it for the plaintiff, 1 Bl, 
Re. 348. 

| [15 
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Ulf plaintiff in ejectment moves againſt the eaſual ejector on the 


A. 4 G. 2. c. 28. that there is half a year's rent due, and no dif 


treſs, and at the trial deſerts that, and ſets up another title, yet, if 
defendant makes defence, there ſhall be no new trial. Kent . 
, P. 8 G. 2. B. R. H. 108. 
or after a motion in arreſt of judgment. Sal. 647, 
Or a trial at bar. R. Sal. 650. 643. 2 Fon. 225. Con. 
07. 

[After trial at bar, if the evidence is doubtful, a new trial ſhall 
not be granted. Smith v. Parkhurſt, H. 12 G. 2. Andr. 315. Kr. 
IT105.] 

But on a trial at bar on a traverſe to the return of mandamu, x 
new trial at bar may be granted if the verdict was againſt evidence, 
Muſgrove v. Nevinſon, F. 10 G. 2 Ld. Raym. 1358. Str. 584. 
Smith v. Parkhurſt, H. 12 G. 2. Str. 1105. 

[New trial ſhall not be granted after trial at bar in ejectmert, 
unleſs juſtice is not otherwiſe to be attained, Smith v. Parkburſ, 
H. 12 G. 2. Str. 1105. Andr. Its.) | 

*Where there is a bill of exceptions, a new trial ſhall not he 
moved for on the ſame point of. law as is contained in the hill, 
2 Bl. Rep. 929.* 

[It ſhall not be granted for variance between the paper-book in 
which plaintiff is called James, and the record in which he is right- 
ly called John; or becauſe the word gt is omitted in not re- 
garding his promiſes. Mathar v. Brinker, P. 4 CG. 3. 2 Wil, 
243+] 

[Where on trying a traverſe on a return no damages are given, 
it cannot be ſupplied by writ of inquiry, but chere muſt be a venir? 


facias de novo. Kynaſton v. Shreawſbury, T. 9 C. 2. Str. 1051. J. 


R. H. 147. 

[Where judgment, tho? regular, has been obtained by ſurpriſe, 
the court will ſet it aſide; but not, where regular, and no furpritc, 
Lockeoood v. Beaumont, M. 9 G. 2. B. R. H. 157.) 

{In caſe, for maliciouſly ſuing and arrefting plaintiff in an infc- 
rior court, which had not juriſdiction, and verdict for plaintif, 
there ſhall not be new trial, though the declaration is faulty, in not 
alledging that defendant knew the court had not juriſdiction. 
Goflin v. Wilcach, P. 6 C. 3. 2 Will. 302.] | 

[If defendant pleads in abatement, to which plaintiff demurs, 
and judgment of repondeas onfter, then he pleads i debt, and the 
plea-roll contains nothing but the declaration and 1 debet, the plea 
in abatement not having been deſerted, or judgment entered on It, 


this irregularity is cured by defendant's having accepted and paid 


for the iſſue, and the court will not grant new trial. Combe v. Pitt, 
P. 5 G. 3. 3 B. M. 1682.) 
[On two iſſues, general verdict, right as to one, contrary to c 
dence on the other, cannot be ſevered, nor new trial granted. 
Barnes 4 36.] 
[New trial refuſed, when evidence on bo ſides, tho Ch. Juſt. 


who tried ſtill of opinion that the weight of evidence was on 3 
| 4 other 
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aber fide. Swvain v. Hill, H. 10 G. 3. 3 Wilf. 45. N. B. here 

vere two iſſues, both which mult have gone back, and one was 
ight.] 

jg trial ſhall not be granted, becauſe of variance be- 

tween paper-book and the record, the record being right. Barnes 


1 0 court will not grant new trial for exceſſive damages, 
where they depend on circumſtances ſolely under the cognizance 
of 2 jury, and fit for their deciſion; as for criminal converſa- 
tion with plaintiff's wife. Vilford v. Berkeley, T. 31 G. 2. 


1 B, M. 609. 


N. B. This rule is not here extended to torts in general, 
though ſo quoted by lord Camden, in Beardmore v. Car- 


ruigton, 2 Wilſ. 244. 


e court will not even grant a rule to ſhew cauſe for new 
trial for exceſſive damages, if the judge who tried it ſays, tho' he 
thinks the damages too large, yet he is not diſſatisſied with the 
rerdict; as 200 J. for cu't»m-houſe ofhcers ſearching for prohi- 
bited goods, and finding tone, but doing no damage. Red/barv 
v, Brooke, P. 9 G. 3. 2 Will. 405.] 

ough judge certifies damages exceſſive, yet if court think 
otherwiſe, they will not grant new trial. Thus, on action for 
very malicious proſecution, on which plaintiff had been impri- 
ſoned and tried for felony, Page, J. certified 501, damages ex- 
ceſſixe, but the court thought not. Barnes 436.] 

Value and importance are not of themſelves ſufficient grounds 
for granting a new trial, unleſs there be alſo ſome doubt in the 
queſtion z though they frequently weigh with the court to grant 
a rule to ſhew cauſe, why there ſhould not be a new trial, 
2 Term Rep, 113.“ 

Nor is an objection to the competency of witneſſes, diſcovered 
ater a trial, a ſufficient ground of itſ-!f for granting a new trial; 
though it may have ſome weight with che court, where the party 
wplying appears to have merits. 1 Term Rep. 717.“ a 

Where the plaintiff refuſes to be nonſuited, contrary to the 
opinion of the judge, a new trial, if granted, ſhall be without 
coſts; if he ſubmit to an erroneous nonſuit, it ſhall alſo be ſet afide 
without coſts. 1 Bl. Rep. 670. 2 Bl. Rep. 698.% 

Where a new trial has been granted, and nothing ſaid in the 
nle about the co/s of the firit, although the ſecond verdict be for 
fie fame party as the firſt, he ſhall not have the coſts of the firit 
mal, Doug. 438. (421.)* 


(R. 18.) When there ſhall be a Repleader. 


If an iſſue is misjoined, or joined on an immaterial point, Sc. 
When it is not aided by the . 32 H. 8. a repleader ſhall be 
warded, © Cro, El. 883. K. 1 Lev. 32. 2 Mod. 137. 140. 

{As 
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[As if plaintiff declares on a leaſe to 4, which he ſays is cone 
by aſſignment to defendant, and he pleads that A. did not af, 
to him, and iſſue is joined, there ſhall be a repleader, for it bu 
immaterial iſſue. Enys v. Mobun, M. 3 G. 2. Str. 84, 

[Or if a bond is conditioned for payment of money, n 7 ,, 

fore 5th of December, and defendant pleads payment on 54 of 

December, and plaintiff replies, and verdict for plaintiff, ther. 
ſhall be a repleader, for it is an immaterial iſſue. Tyron v. 
Carter, M. 8 G. 2. Str. 994.] 

[But altho' an iſſue is immaterial, yet a repleader {hall not be 


granted, if the cauſe can be ended more expeditiouſly ; as if th: 


plea be ill, or good in form though not in fact, and amounts ty 
confeſſion. Rex v. Philips, M. 7 G. Str. 394. 

So, if the iſſue joined is nugatory and void, whereon the court 
can not give judgment, there {hall be a repleader. R. Ad. Ca. 2. 
Hard. 331. 

[When the finding on an ifſue does not determine the rizht, 
the court ought to award repleader, unleſs it appears from the re. 
cord, that no manner of pleading the matter could avail, Rex v. 
Philips, P. 30 G. 2. 1 B. M. 292.) | 

[If there is a miſtake in a plea (as if a mayor ſets ſorth his he. 
ing ſworn in according to the charter, when in fact he was 
ſworn in on a mandamus, according to 11 C. 1. Cc. 4.) and ſeveral 
iſſues taken by the replication to one intirę defence, all which 
are found againſt defendant, as he could not give in evidence tho 
true and proper manner of his being {worn in, on this plea; the 
court may order the whole vervict to be ſct aftile, with colts, and 
liberty to amend the plea. id.] 

[So, if the iſſue is concluded to the country, where it ſhould 
be to the record, Wc. or # contra. R. 1 Leo. go. | 

There ſhall be a repleader of a bar, replication or rejoiuder, 
which is bad; for at the firſt defect the repleader begins. Ray, 
458. Wide Coup. 5 10.“ 

By the common law, if an immaterial iſſne was joined, the 
court might award a repleader before trial. Ad. Ca. 2 Sal. 579. 

But will not now, where the iſſue joined will be aided by tie 
Katutes of JFeofaile. R. Mod. (u. 3, Sal. 579. 

Nor in any caſe but where complete juſtice may be anſwered, 
Cop. 5 10.“ . 

So there ſhall not be a repleader, where the treſpaſs is con- 
fefled, tho' the iſſue was immaterial, 1 8a/. 173. 

And there may be a repleader after a verdict, Cr. El, 853. 
Hard. 331. | 

But it is doubted whether a repleader ought to be granted 
when the iflue is found againſt the party tendering it. Dag. 
396. (380.)* 

But generally there. ſhall be no repleader upon a demurrer: 
1 Leo. 79. without the conſent of the parties. Per 2 J. Ke 
271. Mo. 461. Agr. Mo. 867. Lal. 147. Adi. 2 Leo. 
142. Cont. allowed 3 Lev. 440. Per Pow:ll Mod. Cu. 102. K. 


Sav. 89. 2 Bul. 37. 1 
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Yet, if there be a bad bar and a bad replication, a repleader 
may be awarded upon a demurrer. Bro. Replead. 39, Hut Pe- 
iam ſaid, the roll of that caſe could net be found. R. Pl. Com. 138. a. 
But Periam ſaid, that there it was by conſent. 1 Leo. 79. Ac. 
fer 3 J. Periom cont. 1 Leo. 79. But in the ſame caſe it is 
Ibted. Save 89. Semb. Cro. El. 318. 1 And. 167. 

go there ſhall be no repleader, where by the defect in joining 
Tre there is diſcontinuance. R. Mad. Ca. 3. 

Or the defendant made default at the trial, whereby he is out 
of court. K. 1 Sal. 216. 2 Sal. 579. 

[After inquelt is taken by default, defendant cannot be received 
to make ſuggettion on the roll, for after delault there can be no 
repleader. Brampten v. Crabb, H. 3 G. Str. 46.] 

[In debt on bond, if defendant pleads payment before the day 
under a ſcilicet, there ſhall not be a repleader. Cone v. Barry, 
M. 7 G. 2. Str. 954.) 

(There ſhall be no repleader where deſendant pleads payment, 
and acceptance in ſatisfaction of debt on bond, and plaintict 
takes iſſue on the acceptance. Hackſbaw v. Rawlings, H. 3 G. 
Str. 23. 

if 22 be joined in chancery, and the record ſent into B. R. 
to be tried, for a defect in the venire fucias, a repleader ſhall be 
awarded in B. N. and not in chancery; for the record being in 
Z. R. can never be remanded. R. 1 Rel. 287. 

80 antiently a repleader was awarded upon a writ of error, but 
this is now obſolete. Per Hale, 2 Sand. 310. 2 Lev. 12. 

If a repleader be awarded or denied, when it ſhould not be, it 
will be error. K. Mod. Ca. 2. Sal. 579. 

f a repleader is awarded, the judgment is 9 replacitent, and 
the freſh pleading begins where the firſt defect was. R. Mad. 
(u. 2. Sal, 579. 

There ſhall be no coſts on a repleader. Eid. 


(5) Gerditt. 
(S. 1.) General. 
A verdict is general or ſpecial. Co. Lit. 226. b. 


A general verdict is, when the jury find tue point in iſſue 
generally ; as, in aihze on mu tort, nul diſſeiſiu, that the tenant 
ſeroit, or non difſeiſevit. Co. Lite 226. b. 

lt the plaintiff is nonſuited, and the jury find damages, as in 
plein, it is no verdict, but only an inquelt of office. R. Cre. 
4.412. 


(5. 2.) Special. 


A ſpecial verdict is, when the jury find the ſpecial matter, and 
lierezpon pray the diſcretion of the court. C. Lit. 220. 6. 

(Vi a point reſerved for opinion of court, the verdict mult al- 
dafs be for plaintifl. Barnes 4 55. 
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The rule ſhould be, if the opinion of the court is for platn. 
tiff, that the p;fea be delivered to him; if for defendant, that 
verdict be entered for him ex aſſenſu juratorum. Barnes 4519 

A ſpecial verdict may be found in all caſes, as well upon in. 
dictments and appeals, as upon commons. Co. Lit. 227. a. 
9 Co. 13, 14. Doruman. N ; 

In all actions, real, perſonal, or mixt. N. 9 G. 13, 14, 

On all iſſues joined between the king and the ſubject, as we 
as between party and party. bid. 

And upon any ifſue joined on a ſpecial matter, or point collate. 
ral, as well as on the general iſſue. R. cont. Dy. 284, a, J. 
acc. per all the J. in B. R. and the opinion in Dyer denied. v C 14, 
Dowman, Cont. 3 Leo. 48. K. acc. Mo. 858. 

So by conſent a ſpecial verdict may be determined by the cout 
without being filed upon record. Mo. 774. 

But if the jury find a ſpecial matter not pertinent to the point 
in iſſue, the court may diſallow the verdict, and the caſe muſt he 
underſtood to be ſuch in the books, where the court diſallous 2 
ſpecial verdict. 9 Co. 14. 4. 

As in treſpaſs for a thing tranſitory in A. if the defendant i; 


found no guilty in A. for the jury ought to fay not guilty general), | 
or find the ſpecial matter. 2 Rel. 694. J. 25. ( 

{In a caſe for the opinion of the court, the facts proved at the 
trial ought to be ſtated, and not the evidence of the facts only; p 
thus, in treſpaſs on a copyhold, it is not enough to ſtate that ad- l 

miſhon of plaintiff was proved, but muſt ſtate that plaintiff had 
title or poſſeſſion. Palmer v. Fehnſon, P. 3 G. 3. 2 UU. 103. 70 
7 

(S. 3.) Privy. 

A verdict ſhall be given in court. Co. Lit. 227. 6. 0 
Or may be given privately before the judge in all cates, cxcept 
in criminal ones, which affect life or member. id. 6 
But in criminal caſes, which affect life or member, a privy | 
verdict ſhall not be given. C. Lit. 227. b. X. Ray. 193. but 21 
in other criminal caſes it may. R. ibid. | 

And where a privy verdict is given, if the judge or any of tle 
jury die before it is affirmed, it is not good. R. As. 33. 
The jury may vary from the privy verdict, before it is aſhrmed the 
fn court. Co. Lit. 227. B. R. Mo. 33. R. Dy. 209. 4. 21 
So they may vary from the firſt tender of their verdict in court fro 
before it is recorded. G. Lit. 227. b. | and 
But after the verdict is recorded, they cannot go from Ut 17 
Bid. for 
| $0 after a verdict in writing delivered to the ſheriff on an e- cu 
tent, it cannot be altered, except in form, 2 RI. 712. /. 43. byo 
(S. 4.) What Things a Verdict may find. 1 
The jury may find by their verdict all things given in evidence, roo 


material to the iſſue, if it be not contrary to the record, or sf 
admiſſion of the parties. 4 


As they may find matter of record, given in evidence: as, let- 
ters patent, ſtatutes, judgments, Sc. Hob, 227, 

A fine or common recovery. 2 Kol. 69 1. J. 23. 

A record of an attainder produced ſub pede figilli, 2 Rel. 691. 


J. 20. | 
So any record regularly proved. Cont. 2 Rol. 6g1. J. 20. 


Heb, 227. . 1 : 
So matters upon record in a ſpiritual court, as, a divorce, Oc. 


2 Rol. 691. J. 25. 


So the jury may find matter of eſtoppel, and tho' it is not (S. 5.) 
pleaded and relied upon, when it is found the court ſhall judge An eſtoppel 
according to law. Co. Lit. 227. a. 

And therefore, if a man makes a leaſe by indenture to A. of 
his own land, whereby A. is eſtopped to ſay, that it was not de- 


= So. rare TIES DD, 3 2 Mt 34. 7 28 


* 


miſed, the jury may find ſuch matter, tho' it be not pleaded. Co. V 
Lit. 227. a, Dub. Cro. El. 140. Ow. 96. X. 4 Co. 53. R. L 
Cu. Car. 110. Vide 1 Leo. 206. A 

And the jury muſt find the Heppel under pain of an attaint. 5 


G. 53. . | 
85 the jury may find tenure of the king by efoppel., 2 Rel. 
690. J. 5. 7 H. 4. 41. a. 

do they may find a bond to be made before the date; tho' the 
party is eſtopped from ſaying fo. R. 2 C. 4. 6. 2 Kal. 690. 
7. 706. J. 17. 

But where the plaintiff makes title by efoppel, or pleads and 
relies upon the h, the jury cannot find contrary to the %- 
fl, 1 Sal, 276. Vide Eftoppel, (B.—E. 10.) 


5 
— 


% 

50 the jury may find a collateral warranty; for it bars a right. (s. 6.) 
C. Lit. 227. a. R. 10 G. 97. b. 2 Rel. 690. I. 10. A matter 

So they may find a condition, which defeats an eſtate, 2 Rol. __ _ 
6go. J. 30. 35, Lit. ſ. 366. ellate, 

Or a releate of an eſtate. Ct. per Shard., 26 Af. 2. B. Acc. 
2 Rel, 691. FX To 

Or a confirmation, though they are without deed. 


P00 Cc 000000000000 


do they may find a matter ſpecially for the plaintiff, on which (. 7.) 
ey could not give a general verdict for him, without danger of The jury 
a attaint: as, if a man juſtifies by a leaſe 30 Mar. habendum rs Ar i 
om Ladh-day before for a year, and the iſſue is upon the leaſe, ter, when 
ad a leaſe is proved of 25 Mar. habendum from thenceforth for they cannot 
t year, the jury may find for the defendant, and not ſafely £4 
« the avowant; yet they may find ſpecially, on which the upon is 
Qurt ſhall give judgment for the avowant. R. Heb. 73. 2 Rai. 


990. J. 45. 


284 
| 


do the jury may find a general verdict for the plaintiff, where (S. 8.) 


le ſpecial matter found would be againſt him : 2s, in trover, on . 0 


port of a demand and refuſal, they may find for the plaintiff, dict, when 
the ſpecial 
matter does not warranh it. 


LI2 but 


FT 


„ 


4 38 p LE ADE R. 
5 L 
— but if it be found ſpecially, it will be adjudged no converſy, 


Vide Action upon the Caſe upon Trover, (E.) 

On proof of a voluntary feoffment to a ſon, the jury may find 
it fraudulent as to creditors, c. but if it be found ſpecially 1 
will not be judged ſo. R. 10 Co. 56. 6. £3 

Yet, if the ſpecial matter gives a violent preſumption of a {48 
it ſhall be adjudged accordingly : as, if the jury find that the 
parties declared by a ſubſequent indenture that a recovery waz 
ſuffered to ſuch uſes, the court will adjudge the recovery to thoſ: 
uſes. R. 9 G. 8. 5. Ms. 192. | 

So, if they find a conveyance of one, who fled beyond ſea, ty 
truſtees for payment of his debts, and that the reſidue ſhould he 
at his diſpoſal, with power of revocation, and that he continued 


* 


2 


. 
—— — R > N 


4 
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75... 
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a 
* 


if in poſſeſhon afterwards, it ſhall be adjudged fraudulent as againſt 
is the king, tho' it be not expreſsly found. R. M. 194. 


* 


8. 00 When the matter of the iſſue is alledged in any particular place 
May find a for conforinity to have a wee, the jury may find the thing done 
mark. In any other place or county. R. 6 Co. 47. a. 2 Rel. 68g, |, 40. 
place or Vide peſt, (5. 15.) 


r 


1 replies e at A. the jury ought to find for the plaintiff, if aflets 
for a venue. At any place within or out of the realm are proved. K. 6 Co. 4 
2 Cro. 55. 
So, if the heir pleads n9/hing by deſcent at A. the jury ought ty 
find for the plaintiff} if there are aſſets in any other county or 
place. ©, Dy. 271. b. K. 6 Co. 47. 4. 2 Rol. 689. J. 16. 
R. 2 Cro. 503. 
So, if there be a feoſſment with warranty by tenant in tail, in 
Frmedin by the iſſue in Neri, the jury may find aſſets in any 
county. 6 Co. 47. 4. 
If tender of homage be alledged at D. it may be found in any 
other place. 2 R. 689. J. 50. Vide paſt, (S. 15.) 
So, if the iſſue be of a thing done out of the realm, it may 
be found by a jury of the county where the aclion 1s brought: 
as, if the iſiue be, whether a {hip demurred at A. in Spain, K. 
6 G. 47. 0. . 
And in ſuch caſe the jury is bound to find matter in another 
county, under pain of an attaint. Cort. Bro. Attaint 104. Re 


6 Co. 47. d. Ace 
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S. 10.) So, on every general iſſue, the jury may find all local, things, 
When a material to the matter in queſtion, tho' in another county. K. 
loc i thing 6 C. 47. 4. 


is material, bee 5 1 . n N 
1 on the As, in action on the f. 32 H. 8. for buying of titles in A 
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g-necal where the bargain was for a title of land in another county, upen 

1 Hae, the genera! ĩſſue the jury ſhall find the value of the land in another 

? county. N. 2 R:4. 688. J. 35. | 
In aſſite, they ſhall find death, Sc, in another county. 2 Na. 

. 689. J. 5. 10. | 
| . 4 | In 
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county. As, if an executor pleads plene admiuiſtravit, and the plaintif 
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in ejectment, upon not guilty, if the plaintiff makes title by by 
| leaſe of land in A. except the manor of B. the jury of one 6 
county may find that the manor extcnds into two counties, and 6 
har the leflor had nothing in A. except the manor. R. Hab. 170. 4 
So, when a bar in a real or perſonal action is pleaded in a foreign (S. 11.) | 
country: as, a releaſe, Wc, the jury ſhall aſſeſs damages for land 1 5 
in another County, and ſo by a h ſhall inquire of a local thing N * { 
in another county, of which they could not originally. R. 6 Co. pieades. j 


2 


47 . 5 : . 
As in treſpaſs quare clauſum fregit, if a releaſe, arbitrament, 


H. in another county be pleaded and tried there, the ſame jury 
(1:11 aſſeſs damages for the treſpaſs. 2 Kl. 687. J. 50. 

So, if a releaſe, Sc. in a foreign county is pleaded in aſſiſe, 
aal, coſinage, Sc. 2 Rol. 683. J. 10. 


1 . 2 "I 4 . 3 
® 44 — ey 


Ms A 0 


; — 

So in walte. 2 Rel. 688. /. 15. ] 
do, in treſpaſs for breaking his cloſe, if the defendant pleads on 
tat the plaintiff is a willein regarduat to his manor in another F 
county. XR. 2 Ret. 68d. J. 25. 5 


So they may find a thing to be done at another time, when the (C. 13.) 
tar is not material: as, in treſpaſs for a battery, Sc. ſuch a day, ö 
the defendant may be found guilty at another day. 2 Kol. 687. 

. 25. 

So in conſpiracy. 2 Rel. 687. J. 20. 

go, in battery, tho” the defendant juſtifies by fon aſſault the ſame 
Gy, by which the day is made parcel of the iſſue. R. cont. 2 
Nd. 680. J. 45. 687. J. 30. R. cont. Brownl. 233. R. acc. Ov. 


(ur. 5 I 4» 8 
Put in criminal caſes the jury cannot find an offence in another Wi. 3) 
county than where it is alledged. 6 Co. 47. be ſha!l not a 
As in ictony, id. thing in 
another. 
place. 


in criminal 
1 1 f caſcs. 
So, when the place is parcel of the iſſue, the jury cannot find (S. 14.) 


tie point in iſſue in another place. R. 6 Co. 47. 4. D. Hob. When the 


TTP — ow 


170. piace is 
6 parcel of the 14 
Ute, ' 
99, in a local treſpaſs, the jury cannot find the defendant | (8.18. f 
puilty in another county: as, in treſpaſs for the cutting of trees, When che 4 
grals ſpoiled, Fe. 2 Rol. 688. J. 50. _ x | 
| Nor in another place in the ſame county, Semb. 2 Rel. 689. | 
35. 4 


And if the jury find a general verdict for the plaintiff, in treſ- 
pals guare clarſum fregit, &c. where the proof is ,of a treſpaſs in 
mother place or county, an attaint lies. hs | 

50 a jury in Bucks cannot find a foundation of a priory in Oxon, | 
R. 2 Rol. 688. J. 52. | 
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In an action in an inferior court, the jury cannot find a fine 
iſſuable done out of the juriſdiction. 1 Cro. 101. 2 Cu. 505 
R. inter Drake and Bear, T. 15 Car. 2. B. R. o 

But a jury in an inferior court may inquire of a matter for in. 
creaſe of damages, tho' done out of the juriſdiction. 1 C2. 571. 
Agr. inter Drake and Bear, T. 15 Car. 2. 


(S. 16.) Zo the jury cannot find a thing contrary to the record. 2 Na 
So the jury ] R H. 6 R . 4, 
cannot find 691. 0 30 * 11 » Os 42. 4. ͤ— 90 . 69. b. 

a thing con- And if a verdict finds matter contrary to the record, it is void 


trary to the as to that. 9 C. 69. b, 


record. 


(S. 17.) So the jury ought not to inquire of a thing, which is agreed 
= wow tay by the parties to the iſſue. 2 R.. 691. l. 35. 
agreed by As, in dower, if the tenant pleads, always ready to render dower, 
the parties. and the iſſue is whether the huſband died ſeiſed, the jury ſhall ne: 
inquire whether he was ſeiſed of an eſtate of which the wild wa: 
dowable ; for this is confeſſed by the plea. 2 Rol. 691. J. 40. 
3 Leo. 80. 

In waſte, for waſte in A. if the defendant pleads no ſuch «./ 
as A. the jury cannot inquire whether there was any waſte cc 
mitted, or whether the plaintiff had land in J. for it is conſe: 
by the plea. 2 Rel. 692. /. 45. 

In ailiſe, if the tenant pleads that the demandant tock 
profits pendente lite, the jury cannot find that the tenant was t 
ſeiſed; for it is admitted by the plea. 2 Rol. 69 1. J. 50. 

So, if a tenant juſtiſies for common, and iſſue on the common 
found for the demandant, the jury cannot find that the ten: did 

( not put in his cattle. 2 R-/. 692. J. 5. 

In debt for rent of four acres, the defendant pleads thai he 
demiſed fix acres ab/que hoc that he demiſed four only, the jury 
cannot find a demiſe of leſs than four; ſor it is agreed that four 
were demiſcd. 2 Rol. 692. J. 20. 

If by the pleading it appears that there is a manor, and the 
queſtion ariſes upon the tenure, the jury ſhall not find matter, 
which deſtroys the manor. R. Lt. 1216, 

If the defendant avows for a herict, and ſhews tenure by fealty 
and 25. rent, &c, the plaintiff admits the tenure, and traverſes 
the preſcription, if the jury finds a tenure by 124. it is not ma- 
terial, and the avowant ſhall have judgment. R. 2 Mad. 5. 

If he ſays that locus in quo, &c. is parcel of the manor of J. 
which is his freehold, and avows for damage feaſant there, if the 
plaintiff traverſes that the ſaid manor is the freehold of the de- 
fendant, it cannot be found that there is no ſuch manor. K. I). 
183.9. 

In a recipe againſt A. who pleads, and B. as in reverſion prays 
to be received, and the iſſue is, that B. had not the reverſion in 
fee, and the jury find that neither A. or B. had any thing, . 
ſha!l be received; ſor it is contrary to the admiſſion of the pu 

of 


8 


— 2 
- 


Js 


he 13 n 


ok. 


PLEADER. 
for it is admitted that A. is tenant, and the verdict imports that 


$9 the jury cannot find matter out of the iſſue : as, in debt, on 


10 [T7 fo 


the awar 
, 692. J. 25. 


jn waſte the plaintiff declares upon a feoffment to the uſe of 
me defendant for life, remainder to the plaintiff, and the iſſue is 
u the feoffment, and found that there was a feoffment to ſuch 
uſes, the jury ſhall not find that the uſe to the defendant was 
without impeachment of waſte. R. per 3 J. 3 Leo. 80. Cro. 


10 


If 


or defendant. 


Hob. 53. 


verdict finds matter out of the iſſue, it is void for fo much, 
tho! it concludes thereon generally, for or againſt the plaintiff 


Vide paſt, (8. 28.) 


And tho' the matter out of the iſſue deſtroys the plaintiff's title. 


1 La. 66. 
f the plaintiff by replication pleads aſſets in a certain manner, 


and the verdict finds aſſets generally, it will be good. R. 2 Cro, 


140. 


But if a verdict does not directly conclude to the point in iſſue, 


et it is good, if che court can collect the point in iſſue out of the 


rerdict, Hob. 54. 
As, if the iſſue be that the tenant has the fee, verdict, that he 
hes nothing, is good, for it denotes that he has not the fee. 


177 
113% 54. 


(3. 19.) And a Verdict ſhall be void. 


do a verdict is inſuſficient for the whole, if it finds only par: of 
ve iſſue and ſays nothing to the reſidue: as, in an information 
for intruſion into a houſe and 100 acrcs of land, if the verdict the ide. 
nds againſt the defendant for the land, hut ſays nothing as to the 


bouſe, it is void for the whole. 


] 


Co. Lit. 227. a. 


R. 


2 Teo. 


li in debt for 500 J. on a charter- party to pay 50 guineas per 


month, defendant pleads he paid 50 guineas per month for all 
tie time, and iſſue taken that he did not, and the jury find that 
$7/. remains unpaid, and ſays nothing of the reſt of the 500 /, 
the verdict is void. Hooper v. Shepherd, P. 11 G. 2. Str. 1089. 


Andr. 
In tr 


Lys nothing to the battery. R. 


156. 
4 for breaking his cloſe, and beating his ſervant, if it 


3 Leo, 83. 


ln treſpaſs againſt huſband and wife for beating his horſe and 
her treſpaſſes, a verdict, that the wife beat the horſe, and for 
tae reſidue nt grilty, but ſays nothing as to the huſband whether 


le beat the horſe or not, is bad. 


R. J.. 106. 


In debt for 7 J. if it finds vi debet for 6 J. and nothing for the 


L134 


teſidue. R. Cro. El. 133 


In 


$19 


(S. 18.) 


4 award pleaded, the jury cannot find matters, which make _ of the 
d void, if they are not contained in the award itſelf. R. iſſue, 
Vide Hob. 54. 


(S. 19.) 
If it finds 
only part of 
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In treſpaſs for a gown and mantezu, if nothing found for th 
manteau. X. 3 Lev. 55. \ N 
In waſte in pulling down, ſelling and deſtroying of houſcs, tx, 
if nothing found as to the ſale, I Lev. zog. . 
So, in an action againit three, who plead ſeverally, if three 
ſeveral iſſues are joined, and there is a verdict on two iflues on] 
but nothing is ſaid as to the third iſſue, it is void for the wle. 
R 2 Rol. 722, I. 5. . a 
In an action by huſband and wife for a battery of both, if © 


not guilty, the defendant is found guilty for the battery of the wife, 


but nothing 1s ſaid as to the battery of the huſband, R. an 
166. 

Yet in treſpaſs for battery and wounding, and not guilty to the 
wounding and juſtification to the reſidue, if it finds that he bent 
and wounded of his own wrong, but ſays nothing to the ifuc on 
the net guilty, it is good. R. Cro. El. 854. 5 

So, in prohibition, if it finds the cuſtom, Ec. for the d-fend. 
ant, but ſays nothing as to the procecdings after the vrohibition 
delivered. R. 2 Nod. Ca. 3. 

But it may find part of the ifſue ſor the plaintif and part ſor the 
defendant. Vide p;f?, (S. 26.) 

Tho? the iſſue is entire: as, in a writ of error to reverſe a ßne 
by him in remainder after an eſtate tail, if the defendant pleads a 
common recovery in bar and there is iſſue thereon, and the re. 
covery is found of part of the land, it is for the plaintiſf for put, 
but the defendant may proceed in error to reverſe the fine for the 
reſidue. R. 2 Rol. 711. J. 30. 

In debt on a penal bill for 300 J. on nil delet it may find for 
100 J. debet, for 200 1. ail debet. R. Sal. 664. 

(If in a ſpecial verdict, aſſets are found intire, and if the pe. 
nilty of three bonds are charges on the aſſets, then for defendant, 
if not charges, then for plaintiff, and the court thinks the penalty 
of two bonds are charges, and of the third, not; judgment may 
may be entred thereon, quia wvidelur cur. Wc, accordingly, 
Bank of England v. Morice, H. 9 G. 2. Str. 1028. B. R. H. 
109-1 = 

So, if it finds words, which imply the whole iſſue, it is ſul- 
ficient, tho' part of the ifſue is not expreſsly found: as, in treſ- 
paſs for aſſault and battery, if it finds the defendant guilty of the 
treſpaſs and afſauit, and ſays nothing to the battery, for zre/p!/s 
implies it. N. 2 Lev. 111. Cro. A.. 85. Vide ſupra. 

So, in an information for forging and publiſhing a deed, if it 
finds the defendant guilty of the treſpaſs and forgery prodi7”, but 
ſays nothing to the publiſhing, for the word 77 implies it 
2 111. | 

[is a man is indicted for forging a bond, ſor publiſhing ſuch 
bond, and for publiſhing a certain bard, knowing it to be forged, 
and the jury find a tp2cial verdict that he forged a bond, and pub- 
lied the ſame, aud jay no more, the court will ſupply what the 


* 


5 
jury ought to have done, and find him guilty of the two firſt 3 
Fences, and not guilty of the third. Rex v. Hayes, T. 3 G. 2. k 


Sr, 843. Ld. Raym. 1818.) | 


gd die whole, otherwife the verdict is void for the whole, 


Vai . 84. \ 


"But if ſeveral pleas go each to the whole, if one of them. be ' 
nd for the defendant, he thall have a general verdict, and the | 
jury need take no notice of the other, Barber v. Dixon, H. 17 1 
C. 2. Wille 44+] 

$ a verdict is void which finds the matter ſo imperfectly, that (s. 20.) 3 
there does not appear a good title for the plaintiff: as, in aſſiſe 3 | 
fr rent, if the jury find a demand and refuſal, et fic difſeifevit, When the | 
but do not find a demand upon the land, it is void; for other inp*rfedion ö 
demand is not a diſſeiſin. R. 2 Rol. 693. J. 45. 696. J. 40. 2 by 

If the jury find a deviſe till the heir pays ſo much, but do intendmene, 
not find whether the heir has paid or not. R. 2 Rol. 698. J. 40. . 8 . 

þ * 


if it finds that 4. had two ſons B. and C. (and who was heir e 
is the queſtion } if it does not find which is the eldeſt ſon, it is ſpecial com 
roid ; for it Nall not be intended that B. being named firſt is the * . 
elder. R. 2 Nel. 609. l. 15. Cro. cont. Ov. Car. 392. 4.350 
If it finds that the leſſor of the plaintiff entred and leaſed to the 
plaintit, who was outted by the defendant, but does not find any 
title in the plaintiff. Seb. 2 Rel. 699. J. 40. 
If it finds a leaſe from a college, and entry by the bailiff for a 
condition broken, but does not find an authority to enter by deed, 


R. 2 Rol. 699. J. 50. 
fit finds a ſpecial title in A. and that B. entred and leaſed to 


1 


„ 


rot lind that B. diſſciſcd A. fo that his entry and leaſe is void; 
for it thall not be intended that B. entred by difſeifin. 2 Rol. 700. 
1 5. 

if it finds that 100 acres of wood in the declaration are parcel 
of 2 farm, which farm was demiſed to the plaintiff by indenture 
frau, and the indenture ſhews a demiſe of the whole farm, except 
chice, but does not find there was any coppice on the farm, or that 
the wood in the declaration was coppice, it 1s not ſufficient to 
bring tie matter intended by the exception in queſtion, but it is 
a ſuthcient verdict for the plaintiff, R. 2 Rel- 700. I. 15. 

lt it knds a deviſe on a condition precedent, but don't find the 
eendition performed. R. 2 Rol. Joo. J. 50. 

lit finds a ſcoſtment by a father, who is tenant for life, with 
remamder to B. his ſon, with warranty to the plaintiff, and that 
>. is his only ſon by ſuch a wife, but does not find that he is his 
en and heir, and rhen the warranty will not deſcend upon him; 
ad it ſhall not be intended, for he might have another ſon by 
«other wife. R. 2 Kol. 70 1. J. 19, Gn. Car. 391» | 
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1 does not ſay modo et forma, nor finds any requeſt, R. 2 N. 
* 711. J. 45. 

1 If it finds a deviſe, and does not ſay that the deviſor is dead. 
10 R. 2 Lev. 120. 

14 If a verdict finds that Julian wife of B. is dead, when the ie 
"4h is whether Jemmett wife of B. is dead, and does not ſay that 
"81 Julian and Femmet are the ſame name. R. A. 411. 

7" If, in an information for uſury, it finds gued corrup?” ogrey? 
|. Fuit, but does not find the loan. R. 2 Cre. 210. 

4 44 So, if the verdict does not expreſsly find matter neceſſary to 
79 ” maintain the action, it is imperfect. R. 2 Jon. 61. 

v.00 As, if it finds an entry but no expulſion. Poph. 12. 


950, if it finds matter ſpecially, and finds an entry by the de- 
fendant on the plaintiff, and then makes a general concluſon, 
without finding title in the defendant, or poſſeſſion, there {hall be 
judgment for the plaintiff, without regard to the ſpecial matter, 
R. Cro. El. 438. 

So, if a verdict does not find damages and coſts, it is imper- 
fect : as, in annuity. R. 11 CG. 56. a. 2 Rel. 722. l. zo. 

Or finds intire damages when it ought not; for inſufficient 
damages are, as none. 11 C. 56. a 

So, in detinue, if it does not find the value, as it ought, 10 
OG. 119. . 

Or in valore maritagii does not find the value of the marriage. 
R. 10 G. 119. 4. 2 Rol. 722. J. 10. 

But the omiſſion of finding damages and coſts will be aided by a 
releaſe of them. R. 11 C. 56. a. 

So an omiſſion of that, which the court ex cio ſhall inquire 
of, will be aided by a writ of inquiry. 10 Ce. 119. 4. 

If there are ſeveral iſſues, and a verdict good as to one, and 
imperfect as to others, a venire facias goes to all. X. 2 Ad. 
722. J. 45. 

50, in an action againſt ſeveral, if the verdict is good as to 
ſome, imperſect as to others, there ſhall be a venire facrias de 1 
as to all, and a defendant found not guilty, may afterwards be 
found guilty. R. 2 Rel. 722. JI. 35. 2 C. 627. 

So, if there be a demurrer to part, and iſſue for part, and the 
verdict does not find damages for the matter in the demurrer, it 
is wholly void. Dub. 2 Rol. 723. I. 5. But it may be aided by a 
releaſe of damages on the demurrer, or 'a nen pros. K. 1 Sul. 

46. 
k So if a verdict be imperfect, it ſhall not be rectiſied by the 
ſame jury, but a venire de novo muſt iſſue. R. 2 Cs. 210. 

[If it appears on the face of the jzrata, that the cauſe was tried 
after the day of ni prius mentioned therein, there muſt be a ven: 
facias de novo awarded, for the hab. corpora and jurata cannot in 
this caſe be amended. Crowder v. Rocke, T. 2 C. 3. 2 U. 
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wherever attaint would lie, writ of inquiry cannot be awarded 
to aſſeſs damages, but venire de novo muſt go; ſo if iſſue is joined 
in abatement, and verdict for plaintiff. Eichorn v. Lemaitre, H. 
6.3. 2 Will. 367. ; 

[In debt for the penalty of 500/, on articles not to cut trees, 
ec. or penalty, Wc, if there is verdict for plaintift, that defendant 
owe; the debt and one ſhilling damages, a wenire factas de novo 
ſha!l go, for jury ſhould have aſſeſſed the real damages on the 
br-aches aſſigned, and plaintiff cannot take verdict for the whole 
debt by 8&9 V. 3. C. IO, Drage v. Brand, P. 8 G. 3. 2 Will. 


a= 


"Or riens per deſcent, verdict, © that there are lands ſuſficient” 


good, tho! the value not ſet out. Barnes 444.1 


$ an uncertain verdict is void: as, in debt againſt an execu- 
ur, who pleads plene adiminiſiravit, if the jury find he has goods 
in his hands unadminiſtred, and does not ſay to what valuc. Co. 

1. 227. 4. 

* a muſt find the fact clear to a common intent. Yau, 75. 

In valore maritagit, if it finds the marriage of the heir, and 
does not ſay by whom. R. 9 G. 74. a. | 

If it finds the ff. 27 Elia. for making void fraudulent convey- 
ances, and does not find the conveyance fraudulent ; for it does 
not bring it within the ſtatute. R. 10 Cs. 57. a. 

In dower, on nungues ſeiſie que dowwer, if it finds that the huſband 
was ſeiſed of ſo much as B. has, and does not ſay how much. 
R. 2 Rel. 694. J. 30. 

In ejectment, if it finds the defendant guilty of eight pieces 
of land, without other certainty. R. 2 Roh. 694. J. 50. Vide 
v. 35. 

ln an action on a penal ſtatute, which gives a penalty for every 
effence, if it finds the defendant guilty contrary to the ſtatute, 
but does not ſay how often he is guilty. R. 2 Rol. 696. J. 5. 

In account againſt A. as receiver of 10/. by the hands of B. 
och r 10 by the hands of D. if it finds that he received only onc 
10/. but does not ſay by whoſe hands. R. 2 Rol. 689. I. 5. 

If it nds that there was a demand for rent due at Lady-day, 
an! does not ſay for a year or half a year then ended. X. fer 
J. Windh. cont. Sav. 122. 

[f it finds A. his only daughter, it is not ſufficient without 
ſaxing that ſhe was his heir. R. 3 Lev. 125. 

in ejectment if it finds the deferidant not guilty for four cloſes, 
containing 400 acres, and finds ſpecially for the reſidue, and it 
ces not appear how much the reſidue was. R. 2 Co. 113. 

lf there are four different demiſes in ejectment, and a verdict 
for plaintiff that he recover his term aforeſaid, without ſaying 
wach, it is void. Lady Caſs v. Title. H. 12 G. Str. 682. 

80, if debt be for 40 J. on ſeveral contracts, and a verdict as 
zol. quad debet, as to 10 J. quod nil debet, but it does not ſay on 
ich contract it finds for the plaintiff, on which not. R. 2 RA. 
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(S. 22.) 
If it be only 
argumenta- 
tive. 
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So, if it finds damages uncertainly : as, in afſimpſit if it gd. 
damages 40/. if the law wills that they ſhould give 401. but i 
the law wills not, then 3/. R. 2 Rel. 695. I. 50. 

So, if it be uncertain for what thing or time the damage; yr; 
given. K. 2 Sand. 171. 

Yet they may give leſs or greater damages on a contingency 
and refer it to the court. rib 

So on a covenant to pay 11/, for every acre of land leſs dan 
was alledged on a purchaſe, and breach aſſigned that there were 
fo many acres lets as amounted to 700 /. the jury find that there 
were ſo many, &c. and give 400 J. damages, it will be good, thy 
they find all the acres wanting, &c. for they are chancellors, aud 
may mitigate damages. &. 2 Rel. 503. J. 10. 


So a verdict, which finds the matter in iſſue only by argument 
and inference, is void: as, if the ifſue be, that a copyhold 
granted for three lives is heriotable, and the jury find that ther: 
never was any ſuch grant in that manor; for it is not found di. 
rectly that it is not heriotable, but only by argument. R. 2 Rs, 
693. J. 10. 8 

So, on an iſſue that by the cuſtom a grant may be to three f 
the lives of two, a verdict, that a grant for three lives is goes, 
will be void; for it does not find the iſſue but upon che infercnce, 
that the grant of a lefs eſtate is good where the cuſtom warrants a 
greater eſtate. R. 2 Nel. 693. J. 15. 

If the iſſue be, whether a copyhold may by cuſtom be granted 
in tail, a verdict, that it may be granted in fee, is void, Pe 
Hought. 2 Rel. 693. l. 20. 

In debt, on a ſpecial non eff faftum, for that the bond was read 
as an acquittance, verdict that he is lettered, and knew it to be 2 
bond, and gave it voluntarily, is not good; for it ought to find 
directly, that it is his deed, 2 Rol. 693. I. 25. 

50, if the defendant pleads /o/vi?, and iflue is thereon, verdict, 
that the deſendant owes the money, is not good, for it finds on 
by argument quod nan folvit. R. 2 Rol. 693. l. 32. 

So, in treſpaſs for taking and cutting his leather, the deſend- 
ant juſtifies as a ſearcher, c. and that he in ſcarching it cut it 
more ſerntater”, the plaintiff replies, of his own wrong o//que Fic 
that he cut it more ſcrutator', verdict that he cut it of his own 
wrong is not good; for it does not find the ifiue but by argument. 
R. 2 Rol. 694. J. 10. 

If the iflue is, whether the tenure be of B. verdict, that le 
holds of C. is not ſufficient. R. 1 Lev. 210, 

In amt, if the verdict finds that the plaintiff has damage bf 
non-performance of the promiſe, it is not good, K. Ye!. 77+ 

In trover, on nz guilty, if it finds that the defendant converted 
the goods to his own uſe, it is not good, tho? tantamount to u 
guilty. R. Cro. El. 866. | 2 

So, in all caſes, a general verdict, which finds the point i 
iſſue by way of argument, is void, tho' the argument or inferenc? 


is neceſſary. Jau. 75. 8 
ul 
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So, if it be repugnant : as, if in ejectment for 20 acres the (. 23.) 
ry find a demiſe for 10 acres only, and if the court are of opi- — 
nion that this is a demiſe of 20 acres, then, &c. it is repugnant, 
and void for the whole. K. 2 Rl. 695. I. 30. 

If it finds that A. was ſeiſcd till 1 Feb, and that a writ of entry 
wis ſucd againſt B. and C. tunc erent”, returnable 23 Jan. to the 
ntent to ſuffer a recovery, here no tenant to the præcipe is found; 
fax if A. was ſciſed till 1 Feb. it will be repugnant that B. and 
(. could be zunc teuent'; and therefore it is void for the whole. 

Br Hob. but the other I cont, Hab. 262. 

In appeal, if the verdict finds the defendant not guilty of 
hmicide and felony, and then finds him guilty /e defendendo. 
1 And. 41. | 

On 7 indictment for a riot, if it finds the defendant guilty of t 
the fact, and not guilty of a riot. 3 Mod. 72. 

[lf there is a verdict for defendant, when by his own ſhewing 
ke is guilty 3 as if he juſtifies under a diſtreſs for rent, and ſhews, 
that the appraiſers were ſworn by the headborough, when there was q 
a conflable preſent. Broome v. Rice, T. 4 G. 2. Str. 873.] hs 

But if the thing, which makes the repugnancy, may be rejected | 
25 ſurpluſage, it is good. Vide pal, (S. 28.) 

So, in an action on ihe caſe for diiturbing his common by 
digging turf and a fihpond, the defendant pleads that he left 
ſatücient common, verdict, that by digging turf he hasmnot left 
ſulicient common, that by the fiſhpond he has left ſufficient, and r 
ſo finds that the plaintiff has ſuſhcient common, and has not, yet | 
i is good, for it is in different reſpects. Dub. Cro. Car. 495. | 

| 


So, if there be a mat rial variation between the verdict and ts. 24.) | 
the declaration: a3, in debt upon a contract, if the verdict finds If it be va- | 
a different contra. 2 Rol. 702. I. 20. u. 45. — 

In detinue cf a bond, Oc. if it finds a different bond. 2 Nel. uon. 
703. J. 30. 

In afumpfit, if it finds a different promiſe. 2 Rel. 703. I. 35. 
719. J. 5. 10. 50. 

In an action on the caſe for flander, if it find words materially 
different, tho' of the ſame ſenſe, or cqually flanderous : as, if 
the declaration be, he is a bankrupt, verdict, he abi be, 2 Rad. 
717. . 45. | 

Or, if the declaration be, he is a thi:f, verdict, he fole a hore. 
2 Kel, 717. J. 50. 

Declaration in the ſecond perſon, eu ſeeleft, c. verdict in the 
third, he flale. 3 2 Kab. 718. l. 10. 

do, in ejectment, if it finds a different leaſe. 2 Ra. 504. 
1. 35. 719 J. 32. ad 50. Hob. 73. Lat. 93. Hurd. 330. 2 
Lv. 14. And vide ibidem, what leaſes are variant, 

So in waſt for cutting down trees, verdict, that he dug vp. 
2 Nal. 722. I. 10. | 

(The ef friliter leſt out in ive delivered, though inſerted in | 
_ Tecord, bs lutal. Bases 475.1 | 
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Lt the ſaid indorſed, in iſſue, he the ſaid A. indorſed, in reccei 
fatal. Barnes 476. ] | ; 
But a ſmall or immaterial variation does not avoid-the verdid 
Vide poſt, (S. 30.) ; 
[And if the record of ni privs agrees with the declaration ge. 
livered, a variation from the iſſue delivered is not materiy, 
Shepley v. Marſh, P. 13 G. 2. Str. 1131.) - 

Uf the record of m/e privs agrees with the roll, though net 
with paper-book of the iſſue, verdict ſhall not be ſet aſide; and it 
the record of ni privs is wrong, the court will amend it by the 
roll, after a verdict on defence made. Leeman v. Allen, P. 30. j 


2 Wilſ. 100. 


(8. 25.) So a verdict ſhall be void, if it gives damages for that, fa 
nba which no cauſe of action was then incurred: as, in an aGion 
thing not upon the caſe for ſeducing his apprentice per quod he loſt his ſer. 
incuzred. vice, for the reſidue of the term, which is not yet expired for le 

may afterwards return and ſerve. N. 2 Sand. 169, I Lev. 200. 
Scy in an action on the caſe for building a mill 3 Ag. fer qued 
a cloſe was overflow, et totum proficuum a 2 Jul. amiſit, if the 
jury give intire damages. R. Sal. 663. 
But in covenant, if the plaintiſf aſſigns a breach for that the 
houſe uit et adbuc tenebros cœiſlit the damages ſhall not be intended 
for any thing after the action brought. K. 3 Lev. 246. 346. 


(S. 26.) But a Verdict is ſuſſicient. 


($. 26.) But it is ſuſhcient, if the ſubſtance of the iſſue is found. C. 
If it fads Lit. 227. a. 


the ſub- As, in an iſſue, if A. be joint-tenant with B. if the jury find 
Nance of the . * * . * 1 
ee. that A. has nothing, it is againſt him; for he cannot be a joint. 


tenant if he has nothing. 2 Kal. 705. J. 40. 50. 

In treſpaſs in Middleſex, the defendant juſtifies by a writ in 
London, the plaintiff replies that he took in Middleſex of his own 
wrong without ſuch cauſe, if it finds that he took by writ in 
Middleſex, it is ſufficient, for the effect of the iſſue was upon the 
place. 2 Kol. 706. J. 2. 

In audita querela upon payment after execution, and iſſue there- 
on, if it finds a payment before, it is ſuſſicient, for payment was 
the ſubſtance, and the time not material. R. 2 Rol. 706. J. 15. 

On an iſſue, if taken by ca. ſa. if it finds a taking by an alla 
capias, it is ſufficient. R. Hob. 54. 2 Kol. 707. I. 10. and many 
onſes ibid. 708, 709. 711. Mo. 858. 

In ejectment a leaſe of a manor is pleaded, whereof the tene- 
ments in which are parcel, and iſſue an demifit maner*: if it finds 
that he demiſed a farm, called the manor, whereof the tene- 
ments, in which are parcel, and that there are copyholds but no 
freeholds there, tho' this is not a manor in law, yet it is ſuth- 
cient; for the ſubſtance is, a demiſe or not. R. 6 C. 67. 


2 Rol. 512. J. 5. 1 
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n ejectment for a moiety, as one of two coheirs, a verdict for 
i third part, plaintiff appearing to be one of three coheirs, is 
good; for plaintiff muſt recover according to his title, Denn v. 
Purvis, P. 30 G. 2. 1 B. M. 326.] 

luue whether 4. was in the realm 1 Aug. 3 Car. and remained 
fre years without entry or claim to avoid a fine, if it finds he 
was 4 Car. and not 3 Car. it is ſufficient, for the time is not ma- 
terial, if he was five years without claim. R. 2 Rl. 713. J. 10. 

laue in treſpaſs, whether the land was the freehold of A. if it 
ends that as to two parts it was the plaintiff's freehold, and the 
other part A.'s, it is ſuificient ; for it finds as much as proves the 
action not maintainable. R. Go. El. 157. 

In prohibition, it was ſuggeſted that a modus of 4 f. time wwheresf, 
Cc. was paid, and ifſue upon the modus, and it was found by the 
verdict that there was a modus of 45. 6d. R. that the defendant 
{ha!l not have a conſultation, for a modus is found, tho? it is not 
the ſame as was ſuggeſted. Cre. El. 819. f 

So, it is ſuſficicnt, if it does not find the words of the iſſue, 
but words tantamaunt : as, if the iſſue be, whether the plaintiff 
hatuit et gaviſus fut officium prediftum, verdict, quad occupavit, is 
{ulicient, X. A. 401. 

[Inditment, that defendant fabricavit et contrafecit a bank-note 
for 5204, verdict, that he eraſet et alteravit a note by turning the 
word two into five, held good, and judgment agaiuſt defendant. 
Rex v. Datuſon, H. 3 G. Str. 19.] 

So, it is ſufficient, if it finds ſo much of the iſſue as maintains 
or avoids the bar, tho? it does not find all the words of the iſſue: 
az, if the obligor pleads /t ad diem, the plaintiff replies that the 
defendant, nor A. and B. joint obligors, nec earum aliquis ſelvit, 
and ifue thereon, if it finds that the obligor non ſelvit, it is ſuffi- 
cient, R. Co. Car. 6, 7. 

[If a ſpecial verdict on a mandamns finds that plaintiff was 
choſen a jurat, then choſen mayor, received the ſacrament within 
2 year before choſen mayor, but not before choſen jurat, it is 
good, though it does not find that there was no proſecution. 
Martin v. Fenkin, M. 14 G. 2. Str. 1145.0 

So, it is ſuthcient if it finds the deſendant guilty for part only 
of the demand on charge in the declaration : as, in treſpaſs, if it 
knds him guilty for part only of the treſpaſs alledged. Vide 
2 Rl. 683. J. 20. 70g. J. 25. 704+ I. 5. 10. Vide ante, (S. 19.) 

[To treſpaſs vi ef armis for aſſault and battery, charging ſpe- 
cal damages, defendant pleads as to the 7 et armis not guilty, and 
fue is joined, and as to the ſpecial damages pleads “ e Au. 


Gmeſne;” plaintiff replies, © de injuria ſua propria abſque tali 


cauſa,” and ifſue is joined; verdict “ guilty of the treſpaſs 
1 is good. Hanks v. Crofton, M. 32 C. 2. 2 B. 
J 698.] 


In ejectment, if it finds him guilty only for part of the lands 


or tenements demiſed. R. 2 N. 703. J. 40. Cm. El, 13. 
3 Lev, 234. 
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(S. 28.) 
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So, in an action upon the caſe, for putting in cattle and con- 


ſuming his common, if he is found guilty only for depaſturin, mi 
the common, and not guilty for putting in the cattle. R. 9 C 
112. 2 Rol. 704. J. 15. : R. 
So, in an information upon a penal ſtatute, if it finds only one 
defendant guilty, or only in part. R. 2 Kel. 707. J. 30. 30 23 
708. J. 5. Cro. El. 835. & Y 
So, in an action for words, you ftole my horſe, and another count ſou 
for charging with felony, if it finds that he did not charge with tr 
felony, but finds the words, it is ſufficient as to them. R. 2 Na | 
710. J. 5. | 1 
So, in account, the defendant pleads to part bailiff to the plain. lag 
tiff and a ftranger, if it finds him bailiff to the plaintiff for {9 14 
much, without more, it is ſuſficient. R. Mo. 548. 8 
Otherwiſe, if the declaration is upon an intire contract, pro- ſoic 
miſe, c. for then, if it finds againſt the defendant for part, it is brit 
a material variation. R. 2 Rol. 702. J. 20. ad 45. 707. J. 55, lage 
[If there is enough found, on ſeveral iſſues joined, for court 9 
to give judgment on, there ſhall be no new venire, though en 5 
one iſſue no proof nor verdict. Barnes 461.] 8 
itue 
So, omitting to find a thing not material does not avoid the 8 
verdict: as, if it finds that A. was ſeiſed and deviſed to B. pay- fon 
ing debts and legacies, and refers to the court what eſtate palſe, ue 
it is not material, tho? it does not find whether B. has paid the abe 
dbts and legacies ; for it is a condition rather than a limitation, 4. 
N. 2 Rol. 699. J. 5. 9. 
So, in debt for 750. upon a bond pro ſeptuagen & quinqua- 8 
gin libris, if the jury finds that the defendant made the bond, 158 
it is ſufficient, without ninding that it was intended for 7500. 3 
R. Hob. 116. | de! 
So in treſpaſs, or reſcous, if the defendant alledges that 4. and. 
tenuit by rent and heriot- ſervice, and juſtiſies for a heriot, it is 2 
ſufficient, if it finds a tenure by heriot-ſervice, tho? not for the 
ſame rent. Semb. Cro. Hl. 799. | + 
Otherwiſe in replevin, for the avowant ought to prove the te- + 
nure alledged. R. Cre. El. 799. he; 
And ſurpluſage ſhall not hurt : as, if the jury find a direct ver- _ 
dict for the plaintiff or defendant, and then add uncertain or con- 7 
tradictory matter. Vide ſeveral caſes. 2 Rol. 695. J. 5. 15. 35. Tay 
1 Los. 92. R. hh. 431. R. Cro. El. 480. R. Cre. Cer. 70. V. 
130. 174. R. 2 Sand. 308. Sav. 112. Vide pe, (S. 30.) End 
As, upon 2 nen eft faftum, if it finds that it was his decd, but oy 
delivered after the date. 2 R/. 706. I. 17. In 
If the ifſue be, whether A. and B. enfeoffed, if it finds tiat * 
A. and B. did not enfeoff, but that A. alone enſcoffed, the ial T 
clauſe is void. 2 K. 706. J. 25. 3 In 
Verdict, that an exccutor admin ſtravit vel ad ſum pr te p 
diſpoſuit, is good, tho? in the disjunctive, and one way had been " 


ſuthcient, K. l.. 49. 


PL EAD E R. 


r it finds the preſcription alledged, it is good, tho' it finds 
more, R. Hob. 117. R. 2 Lev. 253. Mod. Ca. 4. | 

If it finds a demiſe for lite upon the land, but*no other livery. 
R. Cro. El. 482. 

Or, quod A. 10 Fun. demiſit hahendum a die dat, and livery 
22 7-1. this being repugnant ſhall be rejected. RK, 2 Cu. 153. 

So, in ejectment for twelve acres of land, if the defendant is 
ſound guilty for twenty, the plaintiff ſhall have judgment for 
twelvce 2 Rol. 707. J. 5 * 

In an action againſt huſband and wife for words by the wife, 
bit is found that the huſband and wife ſpoke, it ſhall be ſurplu- 
{ive as td the huſband, and a good verdict againſt the wife, R. 
1 Rel, 216. X. 2 Rial. 433» 

80, if the jury find that the defendant cammitted waſt and 
fold, and then find the particulars of the waſt but no ſale, the 
frlt being only the title of the verdict ſhall be rejected as ſurplu- 
lige. R. 2 Sand. 255. 

So, if it finds ſo much for damages, % be paid in dying if it can 
&, the laſt words ſhall be rejected. R. Crs. Car. 219. 

80, if it finds the matter in iſſue and other matter out oF the 
ifue, which makes contra. Fide ante, (8. 18.) 

So, if tenant by receipt pleads that A. was ſeiſed for life, rever- 
fon to him, the demandant replies that A. was ſeiſed in fee, and 
fue thereon, a verdict, that A. had nothing in the land, nor the 
ocher in reverſion, is for the tenant by receipt, for it is found that 
J. had not the fee, and other is ſurpluſage. 1 Rol. 705. J. 40. 
6. 3 Leo. 80. 

So, on an indictment for barretry, if the jury find the defend- 
ant guilty prout Sir T. F. verſus eum queritur, where the indict- 
ment was found at the aſſiſes and Sir T. F. only joined iſſue for 
the king as the king's corenator et atlorn in B. R. it will be good, 
ad provt” Sir T. F. verſus eum queritur rejected as ſurpluſage. 


R, 2 Sand, 308. 


Put when the ſurpluſage tends to the prejudice of the parties, 
its bad: as, in treſpaſs for aſſault, battery and wounding, the 
leſendant juſtifies the aſſault and battery, and ifſue is thereon, 
tie jury find the defendant guilty for the aſſault, battery and 
rounding, and give intire damages, it is bad; for damages are 
gen for the wounding, which was not in iue. R. per 3 F. 
Wd, cont, 1 Sid. 96. 


Nor a ſmall addition or variation: as, if the declaration be of 
kad in S5reton and Begley, and the verdict of land in Spriten and 
Wirth Begley. R. 1 Sid. 27. GR 

In afumpſit, if the jury aſſeſs damages :ccafrone debiti predic? 
mere it ſhould be cccaſane non performation” offumption predic? 
R. Ru. 696. JI. 10. Hab. 89. | 

In an action upon the caſe for an eſcape againſt the gaoler of 
tte prifon of the caſtle of M. a verdict, finding that the deſend- 

Vol, V. Mm | ant, 
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ant is gaoler of the priſon there, and permitted the eſcape, but on 

that there is no caſtle there, is good. R. 2 Rel. 712. J. 2, ſh: 
In an action for ſlander, if the declaration and verdick vary by 

the addition, omiſſion, or change of any words, which are nat Ba 

material for the maintaining of the action, or increaſe of da. | 

| 

Bu 


mages. R. 2 Rol. 717. I. 15 ad 50. 718. J. 20 ad 50, R. Hab. 


1000 . 151. 


Otherwiſe, if the words are totally different, tho' of the ſame 


ſenſe. Vide ante, (S. 24.) 

In an action on the ,. 2 Ed. 6. for not ſetting out of tythes, inte 
and declaration upon a leaſe, if A. fo long live, and continue wal 
parſon, if it finds a leaſe if A. /o long live, without more, it i; Ce 
ſuſſicient; for it determines if he reſigns, or does not continue 8 
parſon, and therefore the ſubſtance is found; for the words for 
omitted are what the law implies. R. 2 Rol. 718. J. 5. tom 

In ejectment, if it finds a leaſe not materially variant. Fit: cult 
4 Leo. 14. 2 Rel. 104. J. 30. 40. time 

In treſpaſs, if it finds him guilty in a moiety of the land A 
deſcribed in the declaration, in the other moiety not guilty, R tion, 
2 Cro. 183. 8 K. 

So, if it varies in a point collateral to the matter in iſſue: as A 
if A. avows and pleads a leaſe for 21 years, and a grant of the R 9 
reverſion to him, and the grant of the reverſion is traverſed, if A 
the jury find a leaſe variant from that pleaded, it is not matcrial, ſhall 
R. 2 Rol. nos. l. 25. if 
If the iſſue be on a feoffment to the uſe of A. for life, and af- whic 
terwards to C. in tail, if it ſinds a feoftment to the uſe of 4. for ſeuge 
life, and then to other uſes, which are determined, and then to found 
the uſe of C. in tail, it is good; for the uſes determined are not 80 
material. R. 2 Rl. 712. J. 20. c 

In afſumpſit by aſſignees of commiſſioners of bankrupt fer 404. 990. 
if the verdict finds the debt 35 J. only. R. Al. 28. if 

So, if a verdict varies from the ſum demanded, it does not great 
prejudice : as, in debt, if it finds leſs due than was demanded; if 
for the reſidue may be paid. R. 2 Rz“. 702. l. 50. fle, 

So, in afſumrp/it, on the cuſtom of merchants, that either alone accord 
ſhall pay money promiſed by two to be paid at certain days, 700. | 
when they are ſound in arrear on account, if the verdict vanes as Fi 
to the days of payment, the days being paſt. 2 K.. 703. l. 5: mend 

So, if a verdict finds a variation, when, notwithſtanding, the If t 
matter found is ſufficient to maintain the iſſue, the verdict is good. but by 

{In action on promiſſory note, if there are two counts, one on the ſa 
the note in 1732, (as it was) and the other for money lent in would 
1733, and as to this Ja!t count, the iſſue varies from the deccars R 21 
tion as to the time, it is not material, 17 right v. Cruft, P. 9 G. 2 | 80, 
B. R. H. 25 2. 6 conf 

[If the iſſue delivered is entered of Trinity, and the record 0 [ret 
wiſe prius is of Eaſier, it is not material, Crefts v. Witkin 7, part of 
9 G. 2. B. R. H. 303.] f * 

[If plaintiff's accepting iſſue is omitted in iſſue delivered, but 3 


inſerted in record, and defendant on trial makes defence; = 
0 CD. 


P LEA D ER. 


by excepting to plaintiff's evidence in point of law) verdict 
hall not be ſet aſide. Barnes 455.)]J © 
(Jun John S. in declaration, hn S. in iflue, immaterial, 


1 476.] oh h 
1555 that plaintiff was indebted to plaintiff. Barnes 47 7.1 
80 award of venire, twelve good, Oc. venire itſelf twelve free. 


Barnes 487+] 


And incident and neceſſary circumſtances ſhall be ſupplied b 
*wendment : as, on a general verdict, all circumſtances, which 
warrant the finding of the jury, hall be intended. 2 Rel. 694. 
F & if a man may leaſe, reſerving the moſt accuſtomable rent 
for 20 years before, if the jury find a leaſe, rendering the cuſ- 
tomary rent, it is ſuſhcient ; for it ſhall be intended the moſt ac- 
cuſtomable for 20 years, for cſlomary extends to all precedent 
time, R. 3 Co. 9. Heydon, 

A bargain and fale found, without mentioning the conſidera- 
ton, ſhall be intended, upon good conſideration. Cro, El. 819. 


2. 2 Rol. 69g. J. 10. 2 
A retainer of a deputy, Qc. found, ſhall be intended, by deed. 


R. 0 Cs. 5 1. 5. 

Fi 1 aſter a reſignation, a conſent to the reſignation 
ſhall be intended. X. 2 Cro. 64. Til. 61. 

lf it be found that he was ſeiſed in fee, and made a will, upon 
which the queſtion ariſes, it ſhall be intended that it was land in 
ſage, and that he deviſed it by his will, tho” it be not directly 
found. R. 2 Rol. 696. J. 20. 25. R. 2 Rol. 223. 

So, that he died ſciſed. R. 2 Ral. 697. I. 35. Vide ſeveral 
caſes to. the ſame effect. 2 Rol. 698. J. 20. 35. R. cont. 2 Rol. 


690. J. 20. 
If letters patent are found, they ſhall be intended under the 


preat ſeal. R. 2 Rol. 699. J. 35. 

If it finds, that A. recog” ſe debere before the mayor of the 
faple, it ſhall be intended, that it was by writing obligatory, nd 
acording to the form of the ſtatute. X. 4 Co. 65. be 2 Kol. 
700. J. 35, Heb. 55. 

If it finds a court-baron held at the uſual place, it ſhall be 
ntended within the manor. R. 9 Ce. 51. Hob. 56. 

If the jury find that the defendant-was not taken by a ca. H. 
but by an alias capias, it ſhall be intended that the alias was en 
de ſame judgment, and between the ſame parties, otherwiſe it 
would not have been doubted, whether the alias was ſufficient, 
2 Nl. 696. I. 50. Hab. 5 5. Vide Cro. Car. 458. 

So, it ſhall be intended, that he was kept in execution, for it 
8 conſequential on the taking. R. 2 Pol. 697. I. 10. Heb. 56. 

Treſpaſs iu four acres of land in A. and B. verdict of the third 
part of two acres, and it does not fay in what vil, it ſhall be in- 
ruled that every acre was in both wills, R. Ye. 228. Cont. 
by, 35. Acc. Cre, El, 405. | 
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If it be found that a man write wwarranti made 2 leaſe, it ſhat 
be intended that he purſued his warrant, tho! all the circumſtance; 
are not found, R. Cre. Bl, 167. 

If a verdict inds a leaſe by tenant in tail, it ſhall be intended 
that he continues alive. K. cont. Cre. El. 407. Vide ante, (S, 
66, 67, 68.) 

If ; it faite a grant by patent, and ulterius grant, c. it ſhall be 
intended by the fame patent. R. 2 Brotunl. 232. 4, 

If it finds a deprivation by a biſhop, it tha l be intended wel 
made. R. on. 393. 


r So, words ſhall have a reaſonable intendment: as, in ah. 6 i 

£25 6 rea. The jury find that the deſendant is tenant, and diffii1:d the pl: Un. 

ſonable in- tiff, it is ſuihcient, without ſaying, that he is tenant of the free. 

tenement. hold, or that the plat: tiff was ſeiſed ond diſſeiſed; for it ſi all be 

intended that he is tenant of the frechield, and as by 2 
merchant, or otherwiſe, R. 2 Rol. 693. J. 40. 

If the jury find the contents of a deed, Sc. 2nd afterwards the 

deed in hee werba, the court will judge on the deed it{cli; and not 


on the collection of thc jury. Ju. 77. 
jar) 77 


(8. 34.) 80, if a verdict finds that A. granted to his companion, the 


we can. Court conſtrues it, that he releaſed ; for this is the proper con: 
anavoic con- 
Auction. veyance from one joint-tenait to another. 2 Sand. 97. 


= 34. But intendment does not aid 2 matter, which 2265. Is indiſfer.- 
en an — le p _ 0 —_— } ' 
-"rendment ent, and is material: as, that rent was demanded upon the land. 


does net aid. idle ante, (5. 20.) 

Ik it nds a — and ſale, it ſhall not be intended that it way 
inrolled. Heb. 262. 

Sc, if it finds a fine, it ſhall not be intended with proclama- 
tions, bid. 

If it finds a gaoler inſufficient at the time of the eſca ape, in 
action againſt the ſuperior, it {hall not be intended that he was 10 
at the time of the action. ER. BE. Ca. 527. 

80, it ſhall not be intended that no damages were given for 
a thing, which is feniible, tho' inſufficiently > ary R. 1 $4, 


129. 364. 


(5. 35.) When Verdict aided by a ſpecial Co ion, 


(8. 45.) 80, an imperfect verdict may be aided by a — concl! 
1 for the court will not doubt of any thing, but what is reterrec 0 
nothing but the court by the verdit, N. 5 Co. 9/. a. R. Mo. 268. 2 Kh 
tit een 698. / 30. 40. 702. J. 10. D. Ji 94. 134. , 
to ine court, As, if the jury refers, whether a reſignation, Cc. be 00's 

whether*here was a reſignation, ſhall not be doubted. R. T.. öl. 

2 Cre, 64. | | 
if entry be lawful, it ſhall not be dou]-ted whether J. 3 

comman ded the entry, was alive, R. 4 Les. 152. Nor 


Nor ſhall it be doubted whether the deſendant's title is good, 
de' none found, if the plaintiff's entry is not lawful. R. Cra. 
El. 438. | . ; 

if (he jury find the defendant guilty, if the will was executed, 
it ihal not be doubted, whether tae Gevitor was ſeiſcd. R. Ez. 
(a, 250. . N 

So, if a ſpecial verdict docs not ſind a title for tlie plaintiſſ, 
but concludes, if the patent be good for the defentlant; if not, 
ſer the plamtitl, if the court judges the patent void, the plaintiff 
dal have judgment, for the court will mtcnd that the jury were 
ai acc that the plaintiff had a good title, if it was not avoided by 
the patent, N. Gro. Car. 22. 

&, if the jury conclude, Fe dewife 15 en ſie, for the defendant, 
i {hall not be doubted whether there was other land in fee to 
ſupply the deviſe to the planntiti, R. Cre. Car. 130. 

7 f- goods avere dijlrainavle, for the Platuliq, it thall not be 
goahted whether there was a good cauſe tor the diſtreſs. Semb. 
ent, 1 8a“. 249» 


99, if a verdi finds a ſpecial matter in aſſiſe, and fays beſides, (S. 36.) 


2 
* — * . * * 24 1 128.1 p ” r . by +}; 1 * 
that the plaintiff was Icited : 34 dineined, ſuch ſpecial conciuilon And there 
e eee * e 4 Fore a ſpe- 
Waves tne 1PECH? WATLTT. = 4 ol. 99. J. 20. cial conclu- 
* " . . 9 - ay * " $ <4, A, * p % Ron a> bo " . . — . iy . 
If the plaintiff dectares upon 4 by father and fon, the jury fiou waire: 


the ſpecial 


find a leate by fatber and u, bes that the father was tenant for 3 
1 * 


ie, remainder to the ſon, en, io it was a lenſe by the father only, 
. 2 Fa 5 4 = , We | _— 1 120 8 2140 
and a confirmation by the hon, and conciudes wether it was a 
a Ep 4 - 
good revocation; on ſuch concluſion the court does not take no- 


tice of the other matter. X. Jon. 393. 


80, a ſpecial concluſion on a ſingle point aids imper fection in ne 
other parts of the verdid1 : as, if the jury find a ſpecial matter, nnen 


1410 


IP 8 1 j b 1 * concluſion 
and conclude, if the leaſe found be a revocation, Cc. this aids aids other 
2 variance between the declaration and verdict. X. 2 Hal. defects. 
701. J. 30. 

$0, ſach a ſpecial concluſion aids a repugnancy between one 
part of the verdict and another. R. 2 Rel. 701. J. 45. Hab. 54. 


(5. 38.) But a Concluſion does not aid, 


Vet the concluſion does not aid, when it is not warranted by (s. 38) 
tie premiſles: as, in aſſiſe for rent, if the jury find a demand 1 it de con- 
md rcſuſal of the rent, &t fic > fs png tinding a demand us Rte 
on the land, it is not ſuſlicient; tor the concluſion is only their 
*duQtion from the premiſſes, and therefore it ſhall not he iutend- 

« from thence that it was upon the land. R. 2 Rel. 693, l. 50. 

And when the jury make a concluſion contrary to what the 
hy aud the court would adjudge on the ſpecial matter before 
wund, on which their concluſion is founded, the court will 
ſulge upon the ſpecial. matter. Heb. 53. Vide 3 Leo. 112. R. 

Me, 105. 269. | | 
M m 3 As, 
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As, if the jury find a receipt by the executor of rent due after 
the death of the teſtator on a leaſe for years, and conclude, ; 
afſets, the court will adjudge for the defendant ; for the rent — 
with the reverſion. Dy. 362. 2 Rel. 702. I. 5. 

If it finds A. ſeiſed, that B. entred and leaſed to the Plaintif 
and if . has title, for the plaintiff, but does not find that F. an. 
tred by diſſeiſin, which ſhall not be intended, and then hig leaſe 
to the plaintiff is void, tho“ the jury doubt of nothing but tie 
ſeiſin and title of A.; yet the court will not give judgment for 
the plaintiff, R. 2 Rol. 700. I. 5. 


(8. 39.) So a verdict, which finds matter out of the iſſue, is void for 
= —— ſo much, tho? thereon it concludes generally for or againſt the 
bs eur of plaintiff or defendant, Vide ante, (S. 18.) 
the iſſue. As in annuity by preſcription, and idue on the preſcription, if 

the jury find the preſcription, but that nothing was in arrear, yet 
judgment ſhall be for the plaintiff, Hab. 54. 


(S. 40.) So if a verdict begins with a direct verdict, and afterwards 
Or contrary finds ſpecial matter, upon which the law will adjudge contrary to 
— wo the direct verdict, and ſubmits the whole to the court, the court 

will give judgment according to the ſpecial matter. Hb. 5% 
Vide Dyer 115. 370. Cro. Car. 212. 

As, if the iſſue be, whether f. was taken by a cap. ad ſoti;fo- 
ciendum, and the jury find that he was not taken by a ca. ſz, but 
that on the ſame judgment he was taken by an alias ca. ſa, and 
fo, Ac. K. Hob. 53. 2 Kal. 695. l. 20. 

If iſſue be on an affimpfit to ſave bail harmleſs, and the jury 
find that the defendant ailumed, but that the bail was condemned 
at the ſuit of another, not in the ſuit againſt him for whom he 
was bail. Semb. Ov. El. 459. 


(S. 41.) A Verdict needs not preciſe Certainty, 


A verdict needs not preciſe certainty : as, if the jury find a 
commiſhon ſecundum formam flatuti, it is ſuſſicient, tho! it does 
not ſhew the ſtatute purſued in all points. 5 Co. 7. b. de J. Led, 

So, if it finds that it was not parcel, but was demiſcd as pat- 
cel, pretextu cujurs fuit reputed parcel, it is ſuflicient on itlue, 
whether reputed parcel. X. 1 Sid. 191, 


(8. 42.) Nor Certainty in a Thing not material. 


So certainty is not neceſſary in a caſe where it is not material: 
as, in debt againſt an heir who pleads, nothing by deſcent, if the 
jury find that he had divers lands without ſaying what, it is ſulli- 
cient, for, for a falſe plea, there ſhall be a general verdict againſt 
him, without regard to atiets, K. 2 Kol. 694. J. 40. 1 Kl. 234 
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8. 43.) So a Verdict is aided by a Finding to Part of the 
ma Declaration. , 


& a verdict may be aided by taking it only upon one part of 
te declaration, and not upon the whole, 

And it may be taken upon any part of the declaration, to which 
te evidence is applicable. Per Holt, 1 Sal. 133. 

[If a verdict 1s given generally for plaintiff, and by miſtake, on 
count not proved, inſtead of the count proved; the court will 
order the verdict to be entered on the right count, and not grant 
new trial. Sten v. Norton, M. 2 G. 3. 3 B. M. 1235.] 


(S. 44.) By Amendment. 


elf the jury find a verdict for the plaintiff with one penalty 
generally in a penal action, and the plaintiff apply it to one count, 
he cannot afterwards apply, it to another, though the former be 
had in point of law, and though the evidence would have war- 
unted the verdict on any other count. 3 Term Rep. 448.* 

When a verdict ſhall be amended. Vide Amendment, (P.) 


(S. 45.) When a Verdict ſhall be avoided, , 


After the departure of the jury from the bar, they may return (8. 45.) 


into court to hear any evidence, of which they are in doubt, By =if%- 
meanor of 


2 Rl. 676. J. 10. the jury and 

But if the jury examine witneſſes by themſelves, tho' nothing parties. 
i ſud but the evidence, which was given in court, the verdict 
ſhall be avoided. R. Cro. El. 411. 2 Rol. 715. J. 20. 1 Leo. 
305. R. 2 Rol. 262. Me. 452. Pal. 326. 

So, if a witneſs delivers to them a bundle of writings, which 
were ſhewn to the court, but ſome of them not read as evidence. 
R 2 RA]. 714. J. 10. 

Tho' the jury ſay, that it was laid aſide, and not inſpected by 
bem; for they ought to inform the court of it. R. 2 Rel. 714. 
1. 25. 

do, N the jury ceceive money of the party or his agent, after 
(eparture, before they have agreed on their verdict, their verdict 
ſtall be avoided, Per 2 J. Wray cont. 1 Leo. 18. 

Or eat or drink at the charge of the party. Co. Lit. 227. 
2 Rel. 713. J. 50. 1 Lo. 133. 

Or throw croſs or pile, and give a verdict accordingly. X. 
n. 83. R. 2 Lev. 140. 205, Barnes 441. 

[If one perſon, whoſe name was not in the box, anſwers for 
mother, Barnes 453+] 

f after the jury are retired, they receive papers from one pa 
ithout conſent of the other, the verdict ſhall be ſet aſide. Jen- 
wngr v. Waine, P. 8 G. 2. B. R. H. 116 
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(F. 46.) 
Wen not. 
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So, if a party, or any for him, delivers a letter or other writ. 
ing not given in evidence to any of the jury, and a verdid i 
given for him. Co. Lit. 227. B. b 

Or a writing ſhewn in court, which the judge ſaid wy 
not material to the iflue. Cont. per Poph. Dr. per Rell. 2 Rat 
715. J. 15. 


Or a bundle of writings, ſome of which were read in cour: 
«by 


ſome ſhewn to the court, but not read in evidence, &. 2 Kal 


714. J. 10. Jide Lit. 69. Pal. 326. 
Tho' the jury ſay, they did not inſpect them. 2 Ry, 714. 
J. 25. 

So, if the party gives to any of the jury, before he is ſworn 
an eſcrow of the evidence afterwards given, which he ſhews 1 
his companions. K. 2 Kol. 714. J. 45. 715. J. 42. Si. 38. 

So, if the plaintiff ſays to the jury upon their departure, it {; a; 
clear for me as the ne of my face; for this is new evidence, and 
ſtrongly pcNuades, R. 2 Kol. 716. J. 10. 

A thing ouch a nature, as will avoid a verdict, muſt be re. 
turned gn the Mea, and cannot be ſurmiſed. R. Co. EI. 616, 
3 Leo. 267. R. 2 Kol. 262. Pal. 325. 

And eating and drinking at the charge of the party ought to he 
alledged beiore the verdict received, and not afterwards. R, 
Ao. 17. Semb. 15 H. 7.1.3. 

But if ſuch matter appears by ailidavit afterwards, the verdi 
is uſually diſcharged. 2 Lev. 140. 205. 

[It may be moved after motion in arreſt of judgment, on new 
matter diſcloſed. Barnes 441. 443. ' 

And, if the thing, wherein the jury miſdemean tkemſclves, is 
by the act of the party who has benefit by the verdict, there ſhall 
be a new trial, otherwiſe the jury only ſhall be fincd. Per 
Holt, Sal. 645. 15 H. 7. 1. 6. 


But if the jury take with them deeds, Cc. given in evidence, 
it does not avoid the verdict, tho' it was without the direction of 
the court. R. Cro, El. 411. Per Holt, Sal. 645. 

So, if they take books, writings without ſeal, &c. given in cvi- 
dence, without the conſent of the parties, or of the court. K. 
Cro. El. 411. 2 Rol. 715. Co. Litt. 227. Mo. 45 2. 
Tho' they take them from the party, or his agent. R. C.. 
ZI. 411. 2 Rol. 715. J. 10. 50. 716. J. 5. 

So, if they take depoſitions ſnewn in evidence, tho' all were 

not read in court. Lit. 69, 

So, if a juror himſelf ſhews to his companions a writing not 
given in evidence, this does not avoid che verdict, if he had it no! 
from the party or his agent. R. C. El. 616. 2 Kal. 715 
J. 38. Mo. 546. | ; 

Jo, if the plaintiff ſpeaks to the jury, if he ſays nothing oft 
cauſe. R. 2 Rol. 715. J. 45. + 

ho' one of the parties defire a juror to attend in his cauſe. 
Nut; Vs Fimbrell, A. 12 G. Str. 643+] 

. 2 Or, 


tg . 
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Or, if a juror challenged and withdrawn ſtands with a ju 
for half an hour, it he does not give evidence. R. 2 Rel. 85. 

go if the jury eat or drink before the verdict, if it be not at 
me charge of the party, or his agent. C2. Lit. 227. b. 2 Rol. 
713. J 45+ 55+» Re 1 Leo. 133. 3 Lev. 267. R. Mo. 33. 599. 
Barnes 441. oF. 

Or at the charge of the party after they are agreed. C. Lit. 
127.0. 2 Rol. 713. J. 40. . 

80, if they cat and drink in'view of the judge with the conſent 
of the court. 20 H. 7. 3. 6. 

(Tho! jurymen leave the reſt for ſome time. Barnes 441.) 

[Tho' a juror be called Henry inſtead of Harry. Barnes 4 54] 

[A verdict ſhall not be ſet aſide on athdavit of two of the 
urors, that the jury intended to give 7. only, belides 23/7. 7 x. 
brought into court, initead of 23 /. 176. for which the verdict was 
leclared and entered up. Palmer v. Crowle, P. 12 G. 2. Andr. 
62. 
ö 2 of jurymen config they toſſed up for verdict, not 
ſulkcieut, Se mb. Barnes 438. 


Aſter verdict a man may alledge any thing in the record, in 
weſt of judgment, which may be aſſigned for error after judg- 
ment. 2 Kl. 716. J. 30. 45. 1 Sal. 77. 

On an information, under a private ſtatute, a mif-recital of the 
commencement of the parliament is fatal, after verdict, on the 
plea of not guilty. Deng. 97. n.* 

50 aſter interlocutory, before the principal judgment. R. Cro, 
El. 914. 235. 1 Leo. 309. Cont. 1 Vent. 253, Acc. 2 Med. 
(a, 265. 

And judgment ſhall not be entred till four days after verdict, 
if there are ſo many within the term, becauſe the plaintiff may 
move in arreſt of judgment. R. 1 Sal. 77. 

Otherwiſe, if there are not four days within the term. 1 Sal, 

50, any thing which ſhews the writ abated, but if abateable 
only, it is not ſuihcient. . id. 

if on. a motion in arreſt of judgment, there is a rule to ſtay it, 
and afterwards the court is divided, there cannot be judgment. 
L Sal, I”. 

Ocherwiſe, if the court be divided on the fiilt motion. 1 Sal. 
I” 

[After verdict, the court will do what they can to help decla- 
ation, but not after judgment by default; fo if plaintiff has not 
werrec performance, or readineſs to perform what was to be 
done on his part, judgment ſhall be arreſted. Collins v. Gibbs, 
M. 33 G. 2. 2 B. AH. $99.] 

A verdict will not aid, where the gift of the action is not laid 

the declaration; but it will cure ambiguity. Cub. 826, 
Dig. 683. (658,)® 
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[In an information for two penalties on two ſtatutes for tj 
ſame fact, and verdict pro rege, and one is bad, judgment cannot 
be arreſted as to part, and given prv rege for the other, but muſt 
be arreſted in foto. Rex v. Roſevere, T. 1730. Bunb. 286. 295. 

[If good notice of trial is given and countermanded, then fe. 
eond notice, but name of cauſe omitted; this ſecond continued 
and name of cauſe inſerted, and cauſe tried; verdict ſet aſide : 
the continuance cannot cure the ſecond. Barnes 297.) 

If on a bad juſtification in treſpaſs, there is verdict for de- 
ſendant, yet it ſhall be ſet aſide, and judgment entred for plaintif}, 
Barnes 255.] i 

But he cannot aſſign error in fact in arreſt of judgment, 2 Ry, 

16. J. 20. 
: As, that the plaintiff is an infant, and appeared by attorney, 
Bro. Attorney 46. ; 

[Judgment after verdict ſhall not be arreſted for an objeCtion 
that would have been good on demurrer. Thus, in debt on fe. 
curity-bond of a bailiff of G. hundred, conditioned if he duly 
executes his offices «vithin that hundred, and executes all war- 
rants directed to him, and makes due return, then, &'c, plea of 
performance ; replication, that defendant had not duly executed 
a warrant directed to him, rejoinder, he had; verdict againſt 
him; he ſhall not arreſt judgment becauſe it is not alledged, that 
the warrant was directed to him as bailiff of G. hundred, gn 
v. Maſon, T. 5 G. 3. 3 B. M. 1725.) 

[ Per curiam—atter judgment on demuicer, defendant ſhall not 
come to arreſt judgment on the return of the inquiry, for an en- 
ception that might have been taken on arguing the demurrer. 
Secus in caſe of judgment by default, or if the fault ariſes on the 
writ 2 inquiry or verdict. Edwards v. Blunt, P. 7 G. Sir. 

25. 
. Nor a matter of record, which does not appear by the ſame 
record, as, want of an original, warrant of attorney, Cc. 1 Sal, 


Te he want of a bill in the king's bench, and the want of an 

original in the common pleas are both cured after verdict, Cup. 
— | 

* can move in arreſt of judgment, if the roll where the 

judgment ſhould be entred, or the pgſea, is not in court. Pr. 

Reg. 47. Mod. Ca. 24. 1 Sal. 78. 

So, after judgment quod capiatur upon an indictment or infor- 
mation, he ſhall not move in arreſt, for the judgment is final. 
1 Sal. 78. | 

Nor after a nonſuit. R. Lit. 253. | 

In B. R. he may move in arreſt of judgment within four days 


after the pgſtea brought into court in C. B. only within four days 


after the commencement of the term. 1 Sid. 36. Lul. 11. 
And if judgment is ſigned before, or on the fourth day, it 1s 

irregular, tho” no execution till after, R. 5 Mad. 205. 

[Suzy 


6 
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[Sunday is not eſteemed one of the four days within which 
arreſt of judgment muſt be moved for. M. 7 G. 3. 4 B. M. 
"Motion in arreſt of judgment muſt be on the appearance- day 


of the return of habeas corpus jur. Barnes 445.) 
fit is to be moved the laſt day of term, there muſt be notice 


en. Barnes 247+ | : 

[Defendant in an indictment may move in arreſt of judgment 

at any time before-judgment ſigned. Rex v. Hays, T. 3 G. 2. 
tr. 84 3. 

g (ſf 4) is a demurrer to one count, and a verdict for plaintiff 
en another, judgment cannot be arreſted, till the demurrer is de- 
ter;nined, for till then the proceedings are not compleat. Good= 
right v. Hodgſon, M. 12 G. 2. Andr. 282.) 

[After verdict, the court will ſuppoſe every thing right, unleſs 
the contrary appears on the record, Bull v. Steward, M. 23 G. 
2. 1Wilſe 255.) | 

judgment ſhall not be arreſted becauſe the defendant's name 
is put in two counts inſtcad of plaintiff's. Richards v. Simonds, 
M. 10 G. 3. 3 Will. 40.] 

Judgment ſhall not be arreſted, becauſe in joining iſſue the de- K 
ſendant's name is repeated, inſtead of inſerting the plaintiff's. k 
Ratobone v. Hickman, P. 9 G. 1. Probyn v. Churchman, M. 5 | 
C. 2. Cleaver v. Jordan, M. 7 G. 2. Harvey v. Peake, M. 


6 6. 3. 3 B. M. 1793+] 
So a verdict may be avoided by a contrary verdict between (8. 48.) 


others. | 07 
But, if there be a verdict in qrare impedit, that A. was not ad- yergia upon 


mitted, Sc. upon the king's preſentation, a contrary verdict in a another 
right of advowſon between the king and others, not parties to the“ 
quare impedit, does not avoid the verdict in quare impedit. R. 

Urs, Car. 590. 

So, if a verdict upon another iſſue in the ſame action be in- 
conſiſtent : as, in tkeſpaſs againſt two, if one pleads net guilty, and 
tis found againſt him, the other pleads, given by the plaintiff, 
which is found againſt the plaintiff, there ſhall be judgment againſt 
the plaintiff on the firſt verdict alſo ; for the title appears againſt 
lun, Hob. 54. Mod. Ca. 10. 2 Go. 134. 

Otherwiſe, if the defendants are ſued ſeverally. Hab. 54. 

So, in trover, if one defendant pleads net guilty, and is found 
fuilty, the other pleads a releaſe, which is found for him, the 
paintiff ſhall not have judgment againſt him who pleaded no 
guat; for, being jointly charged, the releaſe to one diſcharges 
both, R. 4 ed. 379. 

So, in an action againſt two, one is found guilty, the other 
pleads a juſtification, whereupon iſſue is joined on an immaterial 
point, and the defendant at the trial makes default, whereby being 
out of court, there cannot be a repleader, the plaintiff cannot have 
judgment againſt one, but the action abates againſt both. Med. 
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| 

FA. and B. have mutual demands; each brings action: 4 
gives notice to ſet-off; B. docs not; both cauſes come on 1 
lame ſittings; but A. v. B. firſt, A. takes verdickt for his what 
demand 3o/.; then B. v. A. comes on, 4. offers to foro . 
is not allowed, and . has verdict for his whole demand 111. 
this verdict againſt Ai. mall be fet aſide, with colts of n 
but he ſhall remit ſo much of the damages recorered by hint .: 
excceds the balance of the mutual debt. £roawr v. Aae 
T. 1 G. 3. 2 3. H. 1229, W 
; But otherwiſe, if the. verdict does not appear incon{ cnt - 20 
in treſpaſs againſt A. and B. one pleads „a- guilty, the ocher uſt. 


ſies for preſervation of the peace, and it is found for him, and 
for the plaintiſf on the other iſſue, the plaintiff ſhall haze rude to 
ment, for he might be guilty at another zime. R. 2 Crs, 123. 4 

Tndebitetus afrmpht agamtt A. and B. and judgment again. A. 
by nil dicil, B. pleads payment, and there is verdict for %im, 4 de 
mall not be diſcharged contrary to his own confeſſion, Per Halt, . 

1 Sal. 23. 

x fat 
(T) Poſtea. 
co 


X rule 2 J. 2. in C. B. the clerk of aſſiſc, c. ſhall delirer 9, 
the pgtea to the prothlonotary on the querto die I oft of the re 


turn of the writ of % prius in hand, on pain of 20 J. tl 
And he keeps it in the interim, and ihall have Gs. 8 d. ſor lis : | 
attendance with it before. Afod. Ca. 24. 
And he ought not to deliver the pgfea till that time to any er- 5 
cept the clerk in court. Did. 
If the defendant would move in arreſt of judgment, he muſt 
give notice, and have the poſes in court. 
And a rule upon the p22, that it be brought into court, is ! 
notice, 1 Sal. 78. Gai 
*The court will not, at a diſtance of time after the trial, amend the 
the pſlca, by increafing the damages given by the ju y, althouyl of + 
all the jurymen join in an aſſidavit, ſtat:ng their intention to he peat 
been to give the plaintiff ſuch increaſed damages, an that they no « 
conceived the verdict they had given was calculated to give 11.1 8 
fuch a ſum. 2 Term Rep. 281. * R 
| | 8 
( Continuance of Sutt oz Pꝛocels. * 
K 
(V. 1.) When neceſſary. — 
ther, 
* E R appearance the ſuit muſt be continued, till judgment R, ( 
from one terr to another. | : bl 
So, if the term be adjourned from OF Mich? ad Men” Mich, 4 al 
there ought to be a continuance entred from one Cay to the otic * 
40 


R. 1 Rel. 486. J. 20. 
If the plaintiff declares in Michaelmas term, and, after int- 


parlance to another term, declares de note, as the coutle 15 n 
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z. there ought to be a continuance from one term to another. 
PR, Cm. El. 412. 

Deſendaut in cuſtody on ca. fa. diſcharged on written agree- 
nent; above a year after, new ca. ſa. iſſues without continuance 
on the roll; it ſhall be ſet aſide. Barnes 205. 

0 n wud tiel record, plaintiff may continue the day for bringing 
in the record. Barnes 84. ] 

t judgment be on default or demurrer in B. R. and a writ of 
ig y a. wrded, à continuance ſnall be entred from the firſt to 
the ſeco nd judgmee! nt; for the firit is only an award. R. 1 Rel, 
485. J. $9. R, Tel. 97. R 11 Co. 6. boa Dub. 1 Kol. 408. 

But after default the continuance in B. R. is only by dies dat? 
to the plaintiff, for the de fendant is out of en K. 1 Rol. 
486. . 5. 16. R. 1 Sid. 16. Mod. Ca. . 

And in C. B. no continuance is neceſſary after judgment by 
default, till judgment on the writ of inquiry, R. 1 Rvl. 486. 
„ N. tn G. Go X Ker. Gro. A.. 144+ 

Nor in B. R. where the writ of inquiry is returnable in the 
fame term. R. 1 Nl. 486. J. 4. 

$9, in an inſcrior court there muſt be a continuance from one 
court to another, after the writ of inquiry awarded. N. 7. 

N:y 120. viz. by day to the ptaint! He 
4nd if, judgment be conſeſſed /at one court, and not entered 
till the next court, there ſhall be a continuance to that court. X. 
i KA. 480. J. 10. 

So, in a Writ of error, after the parties appear and proceed, it 

wit be coutinued, 


97 


(V. 2.) When not. 


But, if the ſheriff on a ier replevin in Mah. term returns 2 
daim of property, but nothing is done till Zafter term, and then 
the defendant appears an pleads, and judgment is given, default 
of continuance from A. co Hillary term is no error, for till ap- 
fenance there can be us difcontinuance, for the parties have 
no day in court. R. 1 Rol. 485. J. 25. 

$0, after final judgment, there nced not be any continuance. 
R. 1 Rel. 485. J. 55. | 

do between verdict and judgment chere need not. 

And theretore, if iſſue be joined by one defendant, and verdict 


thereon, and 4 demurrer by the other and ſeveral continuances - 


ated to the demurrer, but none after the verdict, and then 
there is judgment on both, it is no error. R. 1 Rol. 485. l. 35. 
N. Crs, Car, 236 

do, if on a plea after the laſt continuance at 5 Prius the jury 
18 vMmfſed, and no continuance is entred till the day in bank, it 
or; for the day at ne prius aud in bart are the fame day. 
p i Al, 485. J. 40. 

inuance need not be entered in record of 74 prices z the- 

, 2 after iſſue joined, and before day of nf pris, one of * 
fendant 
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ſendants die; ſuggeſtion of it, and wenire fa. between plainiq 
and ſurviving defendant, and jurata at the foot agreeable there 
is good. Barnes 469. ] % 
"So in the courts of Londen it is not neceſſary, tho? it is in other 
inferior courts, 2 $ho. 424. ; 


(V. 3.) How it ſhall be entred, 


The continuance ought to be to a time certain : as, to the next | 
term, c. Semb. 3 Bul. 233. 

So in an inferior court, which ought to be held at a day certain ti 
as from three weeks to three weeks, Sec. the continuance muſt he | 
to the next court, viz. on ſuch a day, N. 1 Rai. 484. J. zz. | 
Dy. 262. b, R. 2 Cro. 571. R. Cre. El. 105, f N 

And it is not ſuſhcient to ſay at the next court generally, tho 
it be ſaid ad quam proximam curiam, fat ſuch a day, &a. 61 
KR. 1 Rol. 484. J. 35. Cont. R. 1 Rol. 486. J. 35. Cre. Co, te 
254. 

But, if the court is to be held when bailiſfs pleaſe, c. it i; 
ſuſhcient to make the continuance to the next court. X. 1 Rv, T 
484. J. 25. Cro. Car. 254. =_ ; 

So, in Cheſter, they are to the next court generally, and not | 
to a day certain. Sho, 95. 30 

So a continuance in an inferior court mult ſay, coram quo the | 
next court is to be held. Sho. 319. | 

So continuances muſt be entred from one term to another, the 
without intermitting a term, and therefore the continuance of a 11 
plea on the prayer of the defendant, thro' one term or more 
meſne, is bad. R. 1 Rol. 484. J. 42. Sli. 339. NR. 2 Cre. zog. ed 

So a continuance by cur. adv, vu, intermitting a term, is a je 
diſcontinuance. R. 1 Rol. 484. J. 45. pre 

So, if the term is adjourned to another day in the ſame term, vr, 
as from tres Mich to Menſ” Mich”, the continuance ought to te 
to Menſ” Mich, and not to Of Hill otlhierwiſe it will be a dil- 
continuance. R. 1 Rol. 130. J. 10. 

So, if day be given, on mul liel record, from Eater term to 
Mich. term, as it may, yct continuances ought to be entred from 5 
Eaſter to Trinity, and fo to Mich. term, otherwiſe it 1s error. A 
R. 1 Rol. 485. J. 5. uy 

So a capias cannot be continued, intermitting a term; for the A 
defendant ſhall not ſtay in priſon. 1 Kc. 484. J. 20. Dyer 175: = 
a. Sal. 700. 4 

Nor a capias utlagatum. Cro. Kl. 467. | l 

So, in an appeal, if the proceſs leaves a day between, it wil a” 
be a diſcontinuance z for if the original was returnable Sd 917 
Mich, which was 16 O#. the capias muſt be teſted the fame day; mo 
for if it be teſted 17 OF. or the next return, tho” all in the ſame 5 
term, which is but one day in law, it will be bad. R. 2 Cu. mw | 
284. Tel. 205. 1 Bul. 142. 85 

| | 


But entrir 
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gut an original may be returnable two or three terms after the 
te; for the defendant has no prejudice, 1 Rel. 484. J. 15. 
Dy. 175, 

80 a diftringas- Dy. 175. Bro. Jour. Is 

80, in a writ of execution, the juſtices may give day at their will: 


az in a ſcire facias to execute a fine. 1 Rel. 484. . 32. 

$ in exigent, grand cape, or other proceſs in real action; for five 
counties, nine returns, W'c. cannot otherwiſe intervene, as they 
ought, between the zefte and return. Dal. 104, 

8o in a capias ad ſatisfaciendum, or other proceſs in execu- 
non; for no return is neceſſary. R. Sal; 700. Vide Return, 
35 4 an inferior court, if the continuance is by idem dies, in- 
ſtead of eadem hora, it will be good. R. M. 459. 

80 if the continuance be to tres Mich, and nothing done after 
fl quind' Mart, there is no diſcontinuance, for it is all in the ſame 
"lf to declaration of Trinity, there is imparlance to 1ſichaelmas 
term, and defendant procures judge's order for time to plead till 
15th December, the imparlance ſhall be continued to quien. Mart. 
Barnes 161.] 

A continuance may be entred on the plea roll. R. 2 Cre, 


04+ 
"Sin the roll of the venire after iſſue. 2 Cro. 304. 

[lf proper continuances are entred on the plea-roll, the want of 
them on the me privs roll is not material, French v. Wiltſhire, M. 
11 G. 2. Andr. 67.] 

[When the trial is deferred, if the wvenire facias is return- 
ed and filed, the proper entry is, that the jury ponitur in reſ- 
ed.; if it be not filed, enter a „on miſit brevez either way will 
prevent a diſcontinuance. Rex v. Hare and Man, H. 6 G. 
kr. 266, ] 


(V. 4.) At what Time. 


By the courſe in B. R. the continuances are uſed to be all entred, 
iter iſue or demurrer before judgment, on the back of the roll. 
K. 1 Rol. 485. J. 15. 

And, if the plaintiff will not enter the continuances to avoid 
coſts if judgment ſhould be againſt him, the defendant may enter 
them. 1 Rel. 487. J. 30. 1 Leo. 1054 

lf bill is of Eafter and in Trinity defendant pleads, and iſſue 
ined, and paper-book delivered without continuance from Eaſter 
0 Trinity, it ſhall not be ſet aſide; for it may be entred at any time 
en the roll. Wille v. MI bd, M. 4 C. 3. 2Hif. 203.] 

So, if che continuances are not entred, the court may amend the 
ul by ordering them to be entred any time before judgment. R. 
u ſire faciat. 3 Lev. 430. 

99, till the plea roll, no advantage ſhall be taken for default of 
atring a continuance. 1 Sal. 179. 
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So, before judgment, there ſhall be no diſcontinuance 20nin} 
the king ; for, as to matters to which there was no plea, the 1s 
ney general may take iſſue, or enter a Holle praſegui at his election 
Hard. 504. g 


So continuances may be entred on a /atitat, or original, t. 


avoid the ſtatute of limitations, after the ſtatute pleaded, 1 80 


53. 60. 


Or on a fferi facias or elegit, many years after, when a new fer 
facias is awarded, to ſave a ſcire facias, 1 Sid. 59, 

So in C. B. a continuance ſhall be allowed to be centred within 
a year after iſſue. Sav. 54. 

So in the exchegquer. 

But, it is in the diſcretion of the court to permit an entry of con. 
tinuances, or not. X. Sav. 54. 


(V. 5.) By what Words. 


If proceſs be teſted in one term and returnable in another, ti 
is a ſuilicieut continuance from one term to the other, 1 Rs, 
484. J. 15. 

So by an imparlance from one term to another, 

By prece partium, 

By dies datus. 3 Les. 14. 

By curia adviſare vult. 

By vicecomes non miſit bret. Lut. 290. 

By un ponit' in niſpectu. 17. 97. 

So, if an appeal, Sc. before juſtices of gaol- delivery he remove! 
by certiorari into B. R. by the return of the cortrorart a diſcont- 
nuance is prevented, tho' it be {ze die. R. 1 Hal. 62. 

But in a writ of inquiry there cannot be a continuance by yur” 
pot in reſpectu, but only by viceconrs non miſit lrev. N. Id. v7 
Ney 1 20. 


(W) Difcontinuance. 
(W. 1.) What ſhall be. 


I F the continuances are not properly entred, the ſuit is dilcot- 
tinued, which is error, 

[It is not a diſcontinuance, tho' no day 1s given to the tenants 
in dower to appear on the return of the writ of inquiry, or it 
aided by fat. 4 & 5 Aun. c. 16. Dibfon v. Dobſon, P. 7 G. 2. J. 
KR. H. 19. | 


(W. 2.) To Part. 


. png 1 
So, if a plea or replication does not anſwer to the whole matter 0 
the bar, or declaration, it will be a diſcoutinuauce for the who: 


Vide ante, (E. 1.-F, 4.) 


In 


* * 


| 
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[In aſumpſit for three ſeveral ſums of 36/. the defendant pleads 
i to two ſeveral ſums of 36/. it is a diſcontinuance, Woodward 
v. Robinſon, P. 6 G. Str. 302.] | 

[But though a plea doth not anſwer the whole promiſe, and is 
therefore a naughty plea, yet if it is pleaded quoad the whole pro- 
miſe, it will not make a diſcontinuance z and vice verſa, Bid. 

80, if a demurrer or iſſue does not go to the whole. YLide ante, 


G. , a day be given to the plaintiff, but the idem dies to the 
defendant is omitted, it will be a diſcontinuance. R. 1 Rol. 486; 
J. 30. 50. 

Dhorwiſe, where it is the king's ſuit, and a day given to the de- 
ſendant, but idem dies to the plaintiff is omitted; for the king is 
always preſent. K. 1 Rol. 4% 7.1. 3. Ov. Car. 390. 

If the demandant omits in his demand a part contained-in 
the original, it is a diſcontinuance for the whole, 1 Kal. 

$7.1. 35. | 
: 05 i the defendant vouches for part, and ſays nothing for the 
reſidue. 1 Rol. 487. J. 40. 

Or, if proceſs on voucher goes only to parcel, 1 Rel. 437. 


J. 42. 
So, if the plea be in bar, and after replication, the defendant de- 


rs, and concludes in abatement. 1 Sal. 4. | 

So, in replevin on à taking in two places, if the defendant an. 
ſwers only to one. KR. 1 Sal. 94. 179. 

So, if the plaintiff in a replication to a plea in abatement 
concludes with praying debt and damages. N. 1 Sal. 177, 
Gorth, 138. 

Or to a plea in abatement demurs in bar. R. 1 Sal. 218. 

So, if the plaintiff demurs to the defendant's demurrer to his de- 
chration. R. 1 Sal. 219. 

But if there be a diſcontinuance, the plaintiff need not take judg- 
ment; for if he joins in demurrer, the court will give judgment for 
him. R. 1 Sal. 4. | 

So, if there be an iſſue for part, and a diſcontinnance for other 
part, the court will not give judgment againſt the plaintiff, till 
N for the diſcontinuance will be aided by a verdict. 
I dat, 218. 

(So if the plea does not cover the whole, and plaintiff re- 
plies, and defendant demurs; though it is a diſcontinuance, yet, 
if it be a record of the ſame term, plaintiff may take judgment by 
. dicit for what is uncovered. Moodward v. Robinſon, P. 6 G. 

ir, 302. ] 

So, in a ſuit by the king, as, quo warrants, &c. if there is an ifſue 
fo part, and nothing ſaid to other part, it will not be a diſcon- 
unuance; for the attorney- general at any time before judgment 
may proceed, or enter a le pre/equi, for the other part. Hard. 
$64, 
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(W. 3.) To One Perſon, 


So, in an action againſt ſeveral, a diſcontinuance of the proce, 
againſt one defendant is a diſcontinuance to all. 1 Rel. 488. 10. 
R. Cro. El. 762. 

So, in error,on an outlawry for felony, if a ſcire facias goes 
againſt the mediate lords, and there be a continuance as to the 
king aud party, but not as to the lords, it is a diſcontinuance as tg 
all. 1 Rel. 488. J. 15. 

But, if there are ſeveral precipes in a writ againſt ſeveral, a dif. 
continuance as to the defendant in one precipe is no diſcontinuance 
to the others. 1 Rol. 488. /. 25. 

So, it will be a diſcontinuance, tho' day be given to him, 
who was not in court: as, in an inferior court, it the defend. 
ant be eſſoigned, and at the day makes default, and day be given 
to him, upon his default, to the next court, it will be 
diſcontinuance, tho' day be given to a ſubſequent court by the 
<uttom of the court; for there cannot be a cuſtom contrary to 
the law. : 

So, if day be given to the defendant by eigne, and id: 
dies dat” querenti be omitted, it will be a diſcontinuance. R, 
Carth. 172. 


(W. 4.) The Effect of a Diſcontinuance. 


A diſcontinuance ſhall be peremptory: as, in an appeal, 
Carth. 5 6. 

Diſcontinuance or miſcontinuance of a plea or proceſs is enor. 
1 Rel. 485.1. 20. 

And diſcontinuance of proceſs ſhall not be aided by appearance, 
2 Cro. 284. D. cont. Sho. 319. 

But miſconveying of proceſs, viz. of one proceſs for ano- 
thcr, or miſreturn, may be aided by the party's appearance, 


2 Cs. 284. 


(W. 5.) When it ſliall be by Leave of the Court. 


But the plaintiff may diſcontinue his ſuit by leave of the 
court. 

[Rules ſhould be drawn up, © have leave or be at liberty” to dif 
continue, not © ſhall diſcontinue.” Barnes 170.] 

So, if plea is net continued upon the roll for a year after de- 
murrer, the court uſually grants a diſcontinuance upon the pray! 
of one party, if the other does not pray the contrary. | 
487. 4 2 5 . g 

Vet, if the other prays the contrary, it is in the diſcretion of the 
urt, I R 5 8 LE To 
7 a Ile 


tled, 


p IAP E R. 


(The court may grant it after ſpecial verdict argued, but will 
not do it in a hard action. Boucher v. Lawſon, H. 9 G. 2. B. R. 
*. not permit the plaintiff to diſcontinue after a ſpecial 
cerdict, in order to adduce freſh proof in contradiction to the 
rerdict. 2 Bl. Rep. 815.“ 

[Plaintiff may diſcontii ue, though defendant has been arreſted 
i ſecond time before diſcontinuance, Barnes 169. ] 

The court will not permit an executor to diſcontinue in 
ny caſe where he has knowingly brought his action wrong, but 


on payment of colts. Harris v. Jin, H. 4 G. 3. 3 B. 


M. 1451+) 
[he court will give leave to executor to diſcontinue without 


naying coſts, after undertaking to try peremptorily, he having diſ- 
eered there was a deed againſt him; and being bound not to 
hing new action without leave. Bennet v. Coker, A. 7 G. 3. 4 B. 
IM. 1927+] 

Afr * for judgment ni, the plaintiff ſhall not be allowed to 
liſcontinue. 1 Sal. 179. 

And, after iſſue and a verdict for him, the plaintiff cannot diſ- 
continue without the conſent of the defendant; for if the plaintiff 
vill not enter up judgment, the defendant may. R. 1 Rel. 487. J. 
j. Sal, 178. 

Vor after demurrer joined without leave of the court. 1 Bul. 
17. Anciently. 1 Sal. 179. 

But, after demurrer argucd, the court have permitted a diſconti- 
mance on payment of coſts, where there was a miſpriſion in the 
plaintiff in point of pleading. 2 Lev. 124. 209. 1 Lev. 191. 192. 
; Lev. 440» 

And this in eſcape. 1 Sid. 306. 

After demurrer argued and allowed, on payment of coſts. Bur- 
lr v. Malifſy, H. 4 C. Str. 76. Henderſon v. Williamſon, M. 5 G. 
dr, 116. 

[After judgment on demurrer for plaintiff, and error brought, 
paintif may diſcontinue on coſts in action and error. Barnes 
100. 5 

do, after a ſpecial verdict; for it is not complete, but is de gra- 
in. Semb, 1 Sol. 178. | 

do, aſter a writ of enquiry executed and returned, the plaintiff 
cannot diſcontinue without the defendant's conſent, tho? it be not 
fled, R. Sho, 6:. Carth. 86, 87. 

[After judgment on demurrer in replevin for avowant, plaintiff 
annot diſcontinue. Barnes 169. } 

prong diſcontinuance may be entered without leave? 2. 

arnes 170. 

{Plaintiff may enter nil capiat per breve on a plea in abatement 
Fithout leave, but not in other caſes. Barnes 257.] 
| (Plaintiff cannot move to diſcontinue, after di fendant has moved 
r julgment as in caſe of nonſuit. Barnes 316.) 

— whether plaintiff iu replevin can diſcontinue? 2, Barnes 
I't, | 


Nn 


547 


+ "ha. N +" 2 ———— i. 


* 
* 
. 
* 
0 
a 
&. 
. 
* 


548 PLEADER. 


(W. 6.) When it ſhall be aided, 


By the ft. 32 H. 8. 30. after verdict, judgment ſpall Proceed 
notwithſtanding any miſcontinuance, diſcontinuance, mi{couveying 
of proceſs, &c. Vide Amendment, (I.) 

*This ſtatute extends to diſcontinuance in a penal action, Day, 
115. (too.) “ | 

[This fat. extends to diſcontinuances made after verdiq; 


as if the original proceſs 1s returnable at a- common return, 5 
* and the /cire fucias in error is returnable at a day certain, this 
diſcontinuance is aided by the ſtatute. Bern v. Bern, M. 8 C. 2, nl 
B. R. H. 72. 0 


So by the „l. 4 & 5 An. 16. judgment by confeſſion, 1 dicit H 


non ſum informatus, or writ of inquiry. 


: 
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But before this ſtatute it was not aided upon a general demurrer, " 
Vide ante, (E. 1.) * 
Nor now upon a ſpecial demurrer. f f 
If after judgment by default on a bill againſt an attorney in (, 0 
B. where the proceedings are on a day certain, the writ of inquiry Li 
is returnable at a general return, it is miſcontinuance, and aided by 6 
the ſtatutes. Lawnder v. Cripps, H. 6 G. 2. Str. 947. Fide fal, Lit 
3 B. 16.] J 
| yerd 
3 (X) Nonſuit. U 
5 trial 
* I F the demandant or plaintiff does not appear at the day when he * 
is demandable, he ſhall be ſaid to be nonſuited, quia nen oft pre- [ 
fecut', c. G. Lit. 138. b. — 
And this may be before the defendant's appearance: as, at the 8 
return of the writ. Vid. * 4 
Or, if the plaint is removed by pone, at the return of the pri, 95 
Tel. 2. 
S3o, at the return of an aſſize, if the plaintiff is not ready to A d 
make plaint, on demand of the tenant, he ſhall be nonſuited, R. car 
Sal. 82. | : 
And the plaintiff may be demanded the day of the retum 1 
of the writ, tho' the defendant not till guarto die pot. K. * 
Carth. 172. , 
Or he may be nonſuited after appearance: as, at any day of con. 2 
tinuance; for the plaintiff is then demandable, aud is the fir * 
agent. Co, Lil. 138. . py, "Si 
{Rule to declare in C. B. mult be in the office where plaintiff's = 
attorney practiſes. Barnes 312. ] * 
Nen prof. for want of declaration demanded in the count!h 0 


all be ſer aſide. Barnes 311. * 


P LE AD E R. 


elf the defendant has given a rule to the plaintiff to bring in the 
ue roll, he cannot ſign judgment of nonproſs on the expiration 
of the rule without ſearching the office immediately before, even 
though he may have ſearched on another day on the expiration. of 
the rule. 1 Term Rep. 16* 

So, at the day of nift pr ius. 

gut if the plaintiff appear at ni privs, he cannot be nonſuited 


gainſt his conſent. 2 Term Rep. 275. 
[A nonſuit at nit prius muſt be recorded by the judge of %% 


iz, and cannot afterwards be recorded in bank. Gardener v. 


Davis, P. 24 G. 2. 1 Vi. 301.) 

[None but the deſendant can demand the plaintiff, If neither 
plaintiff nor defendant appear after cauſe called, and jury ſworn, 
the only way is to diſcharge the jury. Arnold v. Fobnſen, 
H. 6G. Str. 267. Smith v. Whiſtler, T. 9 G. 2. T. X. 
H. 305. | 

rl 3 appears on the record, that no iſſue is joined, the 
jury muſt be diſmiſſed. Heath v. Walter, T. 123 G. 2. Str. 


117%] 


So, at the day given by cur adviſare vult after demurrer. Co. 


Li. 139. b. 1 Leo. 105. 

$0, after an interlocutory judgment, as quod computet, &c, Co. 
Lit. 139. 6. 

Bur by the ft. 2 H. 4. 7. at the day by cur. adviſare vult after a 
ſerdict, the plaintifi cannot be nonſuited. d. 

(By flat, 14 G. 2. c. 17. if plaintiff neglects to bring iſſue to 
trial according to the courſe of the court, the court, on motion 
en notice, ſhall give judgment as in caſe of nonſuit, unleſs 
they allow farther time, and defendant to have coſts as in 
nonſuit, ] 

[But if in action againſt two on a joint promiſe, there is judg- 
ment againſt one by default; and on plaintiffs neglecting to bring 
iſue joined by the other on to trial, rule is obtained for judgment 
i in caſe of a nonſuit, yet coſts cannot be taxed; for plaintiff 
could not have been nonſuited on a trial. Meller v. Goyton, T. 30 
C31 G. 2. 1 B. M. 358. 

*o, in treſpaſs againſt ſeveral, if any ſuffer judgement by 
default, the piaintiff cannot be nnfuited as to the reſt, though 
rick may be given againſt him. Coup. 483. vid. Dong. 169. u. 
Tum Rep. 662,* 

[If defendant has obtained a rule for coſts for not proceeding to 
tral, he cannot afterwards mov: for judgment as in caſe of non- 
uit, Barnes 131. 314. 316«] 

(Vn motion for judgment, as in caſe of nonſuit, rule for plaintiff, 
enter iſſue; if he does not, defendant may have non pr.; if he 
enters it, the roll muſt be produced, and defendant may move for 
wonſuitz if court admits cauſe, why nonſuit ſhould not, Q. they 
point day for trial, on ſuch motion, there muſt be aſſidavit that 


lis cauſe is not tried. Barne: 313. 316.J 
N n3 [Sickneſs 
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[Sickneſs of plaintiff marriage of feme, plaintiſf—that the bank. 
rupt did not attend aſſignees, plaintiffs—that material witneſs, 
were ill or if record offered to be entered, though a little out of 
time—ſuſhcient to prevent judgment as of nonſuit, Harne, 3lz, 


314,315, 36. 464. ; 

*50, inſolvency of the defendant happening after the action ( 
brought. Dog. 671. (646.)* 

In replevin, as both parties are actors, and either may carry l 
down the cauſe for trial, there is no judgment as in caſe 9 
nonſuit. 1 Bl. Rep. 375. contra Barnes 458. acc. 3 Try 2 
Rep. 661.“ 

[If defendant has obtained a rule for judgment /, the 0 

court will not give plaintiff leave to amend his declaration hy 4 
— out allegation, but judgment ſhall be abſolute. Barn f 

18. i 
- [Judgment as in nonſuit may be moved for without term's no- - 
tice, tho no proceedings in a year, Barnes 308.] *2 Bl, Rep, 1214, 0 
emb. cont. Barnes 314.“ . 


[If plaintiff was ready, but the cauſe did not come on, becauſe 
the view was not returned by ſix jurors, judgment ſhall not be 
ſigned. Barnes 498. ] 
Where plaintiff has carried the record down once for trial, the L 
court will not give judgement as in caſe of a nonſuit, for not eu- 
rying it down a ſecond time, even though it was made a remane: 
the firſt time. 3 Term Rep. 1.“ th 
[Nonſuit ſhall not be ſet afide, becauſe plaintift thought defend. 
ant was miſtaken. Barnes 295.] 
*[udgement as in caſe of a nonſuit cannot be entered on 
the plaintiff's neglecting to carry the record down to trial, 10 
where the defendant might have carried it down by proviſo. 
1 Term Rep. 492.“ 


[If a cauſe is tried by proviſo, there muſt be a rule given in the all 
office, fiat niſi prius per proviſo fi querens fecerit defaltam; and if | 
there is not, and plaintiff is nonſuited, the nonſuit ſhall be ſet aſide, ar; 
D-dſm v. Taylor, M. 10 G. 2. Str. 1055.] I); 

Where a judge at nf privs nonſuits plaintiff and is miſtaken, | 
the court on motion may ſet it aſide. Sadler v. Evans, M. 7 C. 3. a 
4 B. M. 1984.] *Cont. Barnes 311.* wi 

que 
(X. 2.) Retraxit, what ſhall be. = 
If the demandant or plaintiff acknowledges, quad non vilt ul ri ji 


preſequi, this is a retraxit. . Lit. 139. a. X. 2 Gro, 211. 3 Le, 
177. | 
So, at any day when he appèars in court (for then he continues 
preſent there till a day is given over and may be demanded) if, on 
demand, he makes default, this is a retraxit in contempt of the 


court. C. Lit. 139. a. 95 


PLEADER, 


80, in treſpaſs or other perſonal action, a molle proſegui 
zgainlt one defendant will be a diſcharge to both. X. Cre. 
J. 762. | 
F If a defendant or tenant, being preſent in court, be demanded 
and makes default, this is a departure in contempt of the court, 


(re Lit. 139+ 4. : 
Bat a retraxit cannot be after plaint before declaration. &. 


al, 78. 
= by attorney, for he muſt be in perſon. Per. 2 J. 2 Cre. 


111. 8 Co. 58. b, 

lf there are ſeveral defendants, and all found guilty, plaintiff 
may enter lle proſequi againſt any one; therefore, if in rover 
guͤnt a defendant executor, and other defendants, not ex- 
tutors, there is a verdict againſt theſe, and the executor is 
found not guilty, judgment ſhall not be arreſted, for plaintiff 
may enter gelle preſegui as to him. Dale v. Eyre, T. 24 & 25 


G. 2. 1 TFilf. 306«] 
(X. 3.) Who may be nonſuited. 


The king cannot be nonſuited; for he is always in court. Co. 
Lit. 139+ b. Sav. 56. | 

But a common informer may be nonſuited, Co. Lit. 139. 6. 

And the — / "4 may enter a nolle proſequi, which has, 
the effect of a nonſuit. Co. Lit. 139. b. Hard. 504. 

And this after iſſue joined. Hard. 504. 

Or the jury charged upon the trial. Dub. 3 Med. 117. 

Ihe plaintiff may be nonſuited at any day, when he is demand. 
able, Co. Lit. 138. 6b. 

Aſter interlocutory judgment. Sal. 455. 

If one iſſue is found for the plaintiff, he may be nonſuited as to 
other iſſues or a demurrer. Sal. 456. 

If ſeveral detendants plead ſeverally, he may enter a nen pro; 
2ainſt one before the record is ſent down to trial. Sal. 457. 
Dang. 169. 1. 

But, in ſuch a caſe, one defendant cannot ſign judgment of 
mpres as to himſelf, and take out execution; or if he do, the court 
will ſet it aſide on motion within the ſame term: but in a ſubſe- 
quent term the application 1s too late, and the redreſs mult be by 
writ of error. Dong. 169. u. (161).*% 3 

Yet wherever it can appear that the aclion is not a joint action, 
judgment of non pros may be ſigned by all or any ef the defendants, 
mech in the writ. 2 Term Rep. 257. 259.“ 

do, on the return of a <vithernam, the plaintiff may be nonſuited; 
for tho” the replevin and alias have not any day given to the party 
(ſor they are ciel) yet the pluries has, and the day of the return 
v the day for both parties. Sal. 583. 

But he cannot be nonſuited againſt one defendant, after final 
julgment againſt all, Fal. 455. 

Nn 4 *In 
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want of a declaration within two terms, ſigned judgment of non, 
pros, the other two defendants not having appeared to the writ, 
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In a joint action he cannot be non-profſed by one or ſame d 
the defendants without the others. Doug. 169. (161 * 

Therefore, where the plaintiff had ſued out a bailable wilt 
againſt three on which one was arreſted, and put in bail, and for 


this non-pros was ſet aſide, I. ibid.“ 
[In a ui tam action, judgment as in caſe of a nonſuit may be 
entered on a rule to ſhew cauſe. Maſſon v. Fohnſm, P. 25 C. 2. 


1 Wilf. 325+] 
(X. 4.) When a Nonſuit is peremptory, 


Afrer nonſuit the plaintiff may begin the ſame ſuit again, C. 
Lit. 139. 4. | 
Tho! it be in aſſiſe. 1 Sal. 82. 


But not after a retraxit. C. Lit. 139. a. 

50, in an appeal of murder, robbery, &c. a nonſuit after ap. 
pearance ſhall be peremptory in favor vitæ. bid. b 

So, in an appeal of mayhem; for the writ ſays, felanice mai. 
hemavit, Ibid. { 

So, in nativo habendo, in favour of liberty, Bid. 

So, in quare impedit, for thereon the defendant has a writ to d 


the biſhop. Co. Lit. 139. 4. Cont. per Dy. within fix months, 
Dal. 81. Acc. 1 Brownl, 161. K. Sal. 559. 


So in attaint. Co. Lit. 139. a. jt 
Otherwiſe, a nonſuit before appearance. Co. Lit, 139. 4. 
1 Sal. 64. Carth. 173. | 7 
As, if the plaintiff in an appeal declares by attorney, and is de- 
manded, and does not come into court, 1 Saf. 64. r 
[If after nonſuit on the merits and motion for new trial denied, 
plaintiff brings new action in another court, it will ſtay proceed fe 


ings till coſts of the nonſuit paid, for this is vexatious. Jlelchart 


v. Halſey, H. 11 G. 3. 3 Will, 149.] n 
J 
(X 5.) When a Nonſuit of one of the Plaintiffs ſhall be a Nor- ; 
| ſuit of the other. , 
So, generally, in perſonal actions the nonſuit of one plaintif n 
is the nonſuit of both. Co. Lit. 139. a. Y 
So, in nativo habendo and quid juris clamat. Thid. | | 
But in real or mixt actions againſt ſeveral, if the demandant n g 
nonſuited as to one, he ſhall not be nonſuited as to all, for there 
ought to be a ſummoas and ſeverance. Bid. | n 
Not in an audita querela; for it goes in diſcharge. Bid. w 
Nor in error, attaint, or ſcire facias on real or mixt actions; } 


for they follow the nature of the actions, on which they art 
founded. Bid. | 
So, a nolle proſequi before judgment againſt one ſhall be a di 


$0 


charge to all. R. Hob. 70. 
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after judgment againſt all, if the plaintiff enters a nclle 
Fe to 3 1 ſhall boy diſcharge to all Hob. 70. m"_ 

80, in treſpaſs againſt ſeveral, if the plaintiff is nonſuited be- 
fore declaration, there ſhall be only one nonſuit as againſt all the 
defendants ; for though he may declare ſeverally, it ſhall not be 
preſumed till he does fo. R. Sal. 455. 

80, in treſpaſs againſt ſeveral, if one pleads not grilty, and 
there is a verdict and judgment againſt him, and the other de- 
ſendants juſtify, the plaintiff may enter a nalle preſegui againſt 
thoſe who juſtified, and not diſcharge him, who pleaded not 
guilty, for by the judgment the ſuit was ended as to him. X. 
Hb. 70. 


(Y) Judgment. 
(Y. 1.) When it ſhall be upon Default. 


15 real actions, upon default before appearance, a grand cape 
iſſues, and if the tenant does not appear thereon, there ſhall 
be judgment againſt him. Med. Ga. 4. Vide ante. (B. 11.) 

On default after appearance in a writ of right, there ſhall be 
final judgment. : 

So, in other real actions, upon default after a verdict for the 
demandant. f 

Or, on a departure in deſpite of the court. 

But, generally, in other real actions, a petit cape iſſues before 
judgment, | 

In perſonal actions, where an outlawry lies, proceſs iſſues 
zgainſt the defendant till he appears, or is outlawed. 

If judgment be by default, the entry ſhall be ideo conſid” quod 
recuperet by default. 

Or, if the default is entred, and afterwards ideo conſ” quod recu- 
peret, without ſaying, by default, it is ſufthcient. R. 2 Cro. 36. 

In perſonal actions, after appearance, if the defendant does 
not plead, judgment ſhall be entered up againſt him on bil dicit. 
Vide ante, (E. 42.) 

f defendant, being under an order to plead iſſuably, plead 

ſcreral pleas,” one of which is not iſſuable, the plaintiff may ſign 
judgment as for want of a plea, tho' the other pleas be iſſua- 
ble. 3 Term Rep, 305.* 
On a rule to return the paper book on a particular day, it muſt 
be returned ſome time in that day, otherwiſe the other party may 
len judgment, without waiting till the opening of the office the 
morning following. Dong. 197. (187.)* 

Or the attorney to ſave him from damages in a writ of deceit, 
may ſay, quad non eft informatus per magiſtrum ſuum of an anſwer, 
and thereupon there ſhall be judgment againſt the defendant. 
F. N. B. 98. 7 | | 
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(Y. 2.) When upon Confeſſion, 


So a defendant may confeſs the action. 

But after iſſue and venire fucias, the defendant cannot hy "WE 
licta yerificatione confeſs the action without the plaintiff's conſe,y 
R. 1 Brownl. 196. f 

So, if the defendant, being executor of his own wrong, plead; 
that he has 10/7, (which is more than the debt demanded) which 
he retains to ſatisfy a debt to himſelf, anil has no aſſets tra, there 
Mall be judgment for the plaintiff on the defendant's confeflicn: 
for an executor of his own wrong cannot retain for his own chi, 
and then he confeiles aſſets to the value of the debt. R. Ye, = 
Vide ante, (E. 42.) 5 

So, in all caſes, where the defendant by his plea confeſſes the 
cauſe of action, and offers a bad juſtification. Mad. Ca. 10. 

lf the defendant gives a warrant of attorney to confeſs the 
action, the judgment will be good, tho' the defendant dies the 
fame day before judgment ſigned. R. Ray. 18. 

So, if the defendant dies in the vacation, and judgment is en. 
tred as of the prior term, before the eſſoin day of the next term, 
i Sal. 87. 

And, if the warrant be general, it may be confefled in any 
term. 1 Med. 1. | | 

So the warrant will he good, tho' the attorney be afterward; 
made a knight. Per Brown, Ow. 31. 

If the warrant be by a woman, who afterwards takes huſband, 
the bill may be filed, and judgment entred againſt both. $0v, 91. 
cont, I Sal. 117. 399. 

So, if the warrant is to acknowledge judgment to à woman, 
who marries, it is no countermand. K. 1 Sal. 117. 

If warrant of attorney is given to confeſs judgment to a fan- 
fele, who afterwards marries, and judgment is entered up by 
huſband and wife, it is irregular, and muſt be ſet aſide, if it is f 
entered up without leave of the court. Murder v. Lee, P. 4G. 3. 
3 B. M. 1469.] | - | 

If the warrant is by a woman, a ſole, it ſhall not be avoided 
for that ſhe is covert, without a writ of error. 1 Sal. 400. 

If the warrant is given on an arreſt, and the defendant coun- 
termands it, before judgment confeſſed, yet the court will pro- 
tect the attorney, if he pleads nn ſum informaztus, whereby judg 
ment may be entred up againſt the defendant. Vat. 8. 

So, if after warrant given the pla'n.iff tears off the ſcal, an 4. 
tachment lies. 1 Feat, 3. 

If a warrant be to acknowledge judgment on an agreement i 
ſtay the execution for a year, it muſt be in writing, Ala, 
G. 14. 

And if the plaintiff uſes the judgment contrary to his agrees 
ment, the court will avoid the judgment. 1 Sal. 400. 
So, if the agreement is to ſtay execution aud he brings debt, 


1 . Sa . 6, 
it Will be a breach. Sal. 59 da 


PL E AD E R. 


Otherwiſe, if the agreement was ſubſequent to the judgment 
wen. 1 Sal. 400. 

But the warrant mult be ſtrictly purſued, and thereſore, if it 
to confeſs judgment in Trinity term, without more, it cannot 
de done in any other term. 1 Mod. . 

80, generally, the defendant's dcath is a countermand of the 
authority. D. 1 Vent. 310. 1 Sal. 87. 

If defendant dies in term-time, judgment may be entered 
after his death, that ſame term. Huller v. Jocelyn, I. 4 C. 2. 
Str, 882. Fuller v. Fohnſon, M. 9 C. 2. B. R. H. 158.] 

[Judgment cannot be entered on a warrant of attorney, after 
plaintiff's death. Wild v. Sands, M. 13 G. Str. 718.] 

(If judgment on warrant of attorney is entered after defend- 
ant's death, the court will not ſet it aſide, tho' they would not 
make a rule for it. Barnes 270.] | 

If a rule is made to enter up judgment on an old warrant of 
attorney, on affidavit that the party is alive, and it afterwards ap- 
pears that he died ſome hours before, the court will not diſcharge 
it. Chancey v. Needham, M. 11 G. 2. Str. 1081. Andr. 53.] 

[If there is warrant of attorney to confeſs judgment to two, 
and one dies before judgment entered, and it appears that it was 
given to indemnify them againſt a bond entered into by them in 
behalf of defendant, the court will give leave to the ſurvivor to 
enter up judgment. Todd v. Dodd, M. 25 G. 2. 1 L 312.] 
# ide Barnes 45. 51, 52, 53. 

[Warrant from two, one dies, leave to enter againſt the ſur- 
vivor. Barnes 53. 

Satisfaction may be entered nwunec pro tunc on a warrant, plain- 
tiff being dead, and his adminiſtrator a lunatick. Barnes 258.] 

If judgment at the ſuit of an executor is entered up, as of a 
term in teſtator's life-time, it ſhall be ſet aſide. Garn/borough v. 
Fillyard, M. 13 G. 2. Str. 1121.] 

[On warrant to enter, at the ſuit of A. his heirs, executors, 
c. executor ſhall have leave to enter. Barnet 44. 

If judgment is neglected to be entered on the roll, and the 
roll is loſt, the court will order the clerk of the judgments to ſign 
a new roll, Douglas v. Yellop, H:.32 C. 2. 2 B. H. 722. 

[The clerk of the judgments, having received his fees, is liable 
to an action by a purchaſer become liable to a judgment which 
he did not find entered up; the attorney is liable to the clerk of 
the judgments, Bid. | 

On warrant from one to ten years old, leave may be given by 
treaſury-rule ; above ten, motion in court, above twenty, rule to 

ſhew cauſe, Barnet 47. 41.] 

[Judgment may be entered on an old warrant, on affidavit of 
txecution, Cc. and that defendant was alive in Ireland two months 
before. Barnes 53.] | 

Or in Jamaica four months before. Barnes 256.}] 

Leave may be granted if plaintiff is lunatick, on athdavit of the 
perſon who has received the intereſt, Farnes 42.] 
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[The court will not give leave to enter judgment on an ola 
warrant, on an afhdavit ſworn in Ireland before an Iriſh commit. 
ſioner. Sibthorp v. Adams, C. B. T. 10 G. 2. Barnes go, ) 

So, if a man under arreſt confeſſes judgment, it will be inte. 
gular, if an attorney of B. R. or C. B. is not preſent. 11,4. 
Ca. 85. 1 Sal. 402. 

[The preſence of attorney of C. B. at executing (in cuſtody) 
warrant to enter up judgment in B. K. is ſufficient. Bland v. 
Pakenham, M. 9 G. Str. 530. Barnes 44. But he muſt he 
attorney for defendant. General Rule, P. 4 G. 2. Str. on. 
No excuſe can be allowed againit this rule. Per Hardwick C. J. 
'Windin v. Galiedge, M. 9 (3.2. B. R. H. 177. Nor tho! the 
warrant is executed in a foreign country. Fitzgerald v. Plunte, 
H. 19 G. 2, Str. 1247. 

[But defendant in excution paying part of the debt, may gire 
warrant of attorney to confeſs. new judgment for the reſt, tho 
no-attorney 1s preſent, both the ſtanding rules of court of Car, 2, 
and 4 G. 2. intending only to arreſts on mweſne proceſs. Watkins 
v. Hanbury, H. 19 G. 2. Str. 1215.) Wide Grup. 281. 

And in the caſe of a warrant of attorney given by a perſon in 


tered; 


execution, if he has been prevailed on to acknowledge it, for v 
more than was due, the court will give relief under circumſtances, ple 
Cup. 28 1. V 
But this rule extends only to the particular cauſe whereupon (R. 
defendant is in cuſtody, and not to giving warrants of attorney V 
to confeſs judgment in other actions. Helcunbe v. Wade, I. ante 
6 G. 3. 3 B. M. 1792.] If 
If defendant practiſes as an attorney, no other need be pre- bt 1 
ſent, but plaintiff a1 attorney is not ſullicient. Barnes 37. B 
[Attorney's clerk is not ſuſſicient. Barnes 42.] ; Ga. 
*But the court will not ſet aſide a warrant of attorney on ac- (1 
count of its being given by a defendant in cuſtody without an at- * 
torney preſent on his part, if it was executed by the defendant (The 
purpoſely with a view to cheat the plaintiff, Coop, 141.“ (l 
If he is arreſted by preceſs of an inferior court, and confeſſes fa 
judgment in a court at We/fminſter. Mod. Ca, 85. 1 Sal. 402. lefer 
So, if he is diſcharged only in appearance, or apprehends him- the 
ſelf not diſcharged. Mid. Ca. 85. 3 [A 
So, if confeſſion of judgment is obtained by practice, tho' an meg] 
attorney is preſent. id. | gular 
If the warrant has been obtained by fraud, the court will or- 5 
der it to be delivered up, before any uſe has been made of it. 255 
Doug. 198. (186.) “ SE (h 
But this does not extend to a warrant of attorney to give judg- darat 
ment, as a ſecurity to A. and not to the plaintiſf. 5 Mad. 144. 19th, 
But B. R. do not examine warrants for judgment in C. B. ot cle 
contra. 1 Sal, 402. | | mon 
(If defendant under arreſt on a /ati:at, gives warrant of zttor- ſhall 
ney to confeſs judgment in C. B. no attorney but plaintiii's being plaint 
preſent, B. R, cannot ſet aſide the judgment, but will graut ats the g 
tachment againſt plaintiff and his attorney, till ſatisfaction is en. lia 
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«ed, or judgment ſet aſide, with coſts. Woodin v. Colledge, M. 
96. 2+ B. R. H. 177.] | 

So a judgment tho regular, ſhall be quaſhed on payment of 
colts, when a trial has not been loſt. 1 Sa. 402. 

And regularity ſhall not be examined into, after error brought. 
10 motion to ſet aſide judgment, the warrant being obtained 
on uſurious contract, (which is not pleadable to ſez. fa.} court 
vill direct iſſue to try facts. Barnes 277.] 

(lf defendant pleads not guilty, and alſo by his plea confeſſes 
the treſpaſs, and juſtifies under a cuſtom, upon which a verdict 
: found for him, yet if the cuſtom is void in law, the court ſhall 
give judgment for plaintiff, award writ of inquiry of damages, 
and give final judgment for damages and coſts, nullo reſpettu habits 
wredifto, As to not guilty, defendant eat fine die. On error from 
CB. judgment aſſirmed unanimouſly in B. R. JFikes v. Breads 
tents P. 17 G. 2. Wil. 63. Barnes 267.] 


(Y. 3.) When upon the Declaration, Plea, Qc. 


When there ſhall be judgment on the declaration, plea, or re- 
plication, Vide ante, (M. 1, 2, 3.) 

When error in a judgment ſhall be amended, vide Amendment, 
g.) 
| When a motion ſhall be allowed in arreſt of judgment, wide 
ante, (S. 48.) 

* 3 is irregularly ſigned or obtained, the court will 

It alide. 

But not becauſe the attorney appeared without warrant. Mid. 
Ca. 16. 

[The court will ſet aſide a judgment, on putting the plaintiff 
in as good a condition. Fx v. Glaſs, H. 2 G. 2. Str. 823. 
(The leading caſe in B. R.)] 

(If defendant is not ſerved with proceſs, but is ſerved with &- 
caration, and judgment is ſigned, it ſhall not be ſet aſide; for 
defendant ſhould have come in and taken advantage of it. Mat- 
thews v. Lucas, P. 9 G. 2. B. R. H. 240.] 

[After error brought, the court will not ſet aſide judgment for 
negularity z for it admits a judgment, and is a waiver of the irre- 
qularity, Keate v. Watſon, M. 12 6. 2. Andr. 296.] 

[(So is taking out a rule to be preſent at taxation of coſts. 
Sink, ibid.] | 

[Judgment ſhall not be ſet aſide for a ſmall miſtake z (as if de- 
Caration is intitled of the 19th of G. 2. inſtead of the 18th and 
lgth.) ohnfon v. Bridgewater, T. 18 6. 2. Wil. 104.] 

(If defendant pleads ſham plea, and plaintiff obtains the com- 
mn rule that defendant fhall plead the morrow, and ſuch plea 
hall not be waived, and defendant takes no notice of it, and 
plaintiff ſigns judgment, it is irregular, and ſhall be ſet aſide; for 
the firſt plea fands. Webb v. Halt, T. 18 G. 2. Str. 1234.1 


Ia aſmgſt, if defendant pleads general iſſue, and ſtatute of limi- 
Mons; and iſſue fonnd againſt him, and on the ſpecial plea, re- 
plication, 
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the jury, which tries the iſſue, muſt aſſeſs the damages, and the 


PLEADER. 
plication, rejoinder, ſurrejoinder, demurrer thereto by defendant, 


in which plaintiff joins, he needs not give notice of making it a * 
concilium, or putting it in the paper, and judgment ſhall not he the 
ſet aſide for want of it; not on payment of coſts, and offer to 10 
waive error. Forbes v. Ld. Middleton, M. 19 G. 2. Str. 12 42. He 

The court will not fet aſide the proceedings in ejectment for | 
irregularity, becauſe the notice at the foot of the declaration i; 4 
ſubſcribed in the name of the nominal plaintiff, inſtead of that of 1 
the caſual ejzctor. 3 Term Rep. 351.“ 3 

If defendant pleads 15m afgumpfit; and ſtatute of limitations, * 
and delivers it to plaintiff, who makes up iſſue, and delivers it - 
with notice of trial to defendant, who pays for it, and then plain- * 
tiſf pays clerk of the papers his fees, makes up record, and goes 8 
to trial; the court will not ſet it aſide, tho' defendant makes ng " 
defence, for he was in the firlt fault, in not leaving the pleas in ih 
the ollicc. Thompfon v. Tiller, P. 20 G. 2. Str. 1266.] 'y 

whe! 
(Z) Urit of Inquiry. Sin, 
| 
(Z. 1.) When neceſſary. * 
1 F there be judgment by default or confeſſion, and the certaiaty _ 
of the demand appears upon record, the court may atſel; 1. 
damages without awarding a writ of inquiry, if they will, 4 
2 Sand. 107. | tals. 
So, if there be judgment for the plaintiff on demurrer, 
As is the uſual courſe in debt. 1 K. 579. /.5. R. 2 Sand, 
107. Tho' it be debt upon a judgment. 1 Sid. 442. 

Jo, it may be in treſpaſs, where the treſpaſs is not denied: as, 
upon a judgment by mi dicit, non ſum informatus, &c. Nel. 152, . 
1 Kol. 573. J. 10. "7 

So, upon a recordari, for cattle taken, Wc. 1 Rl. 571. J. 40. 10 

So, for a defendant in replevin, who avows for rent. K. Gay 0! 
3 Lev. 213. Ts; 6. { | 

And, tho? the defendant will not conſent to it, it does not ſig- dotice 
niſy, if the plaintiff conſents. 2 Sand. 107. (l 

Tho? the defendant is executor, and has no aſſets. R. 2 Sand. An 
107. Semb. Skin. 561. : 8 

Yet, if the plaintiff does not conſent, there may be a writ of 1 
inquiry. 2 Sand. 107. i = 

But where the demand is not certain upon the record, a writ 0! 
of inquiry muſt ifſue, as, in treſpas, where the defendant plead» ” 
not guilty. Tel. 152. 0 * 

In treſpaſs on the caſe, replevin, &c. Pr. Reg. 558. K. fox 
3 Le. 213. K. Lit, 213. 211. ETD U 

So, on judgment affirmed on a writ of error, a writ of inquuy "4 

may iſſue, if it would lie on the firſt judgment. Pr Reg. 559: >, 
In debt for ſuch goods, or the value, a writ of inquiry thall = 

iſſue to inquire the value. R. 11 H. 7. 5. ö. K. Cre. El. 5 3b. oO 


firen, 


Yet, where iſſue is joined, a writ of inquiry never ifſues; for (No 
4 


omiſlion 
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aniſion cannot be ſupplied by a writ of inquiry; for then, if 
they ſhould be exceſhve, the defendant will loſe the benefit of his 
«int. R. 10 G. 119. 4. 2 Rel. 722. J. 10. R. 11 Cœ. 6. a. 
Halen 6. 4. Bentham, Vide Damages, (E..1, a6) 

[If there are ſeveral breaches, fome confeſſed, others denied, 
and venire tam, &c. quam, &c. and the jury omits to inquire of 
the damages on the breach confeſſed, writ of inquiry may iſſue, 
Barnes 228, 

80, where one defendant plcads to iſſue, and the other makes 
Jfault, a writ of inquiry is awarded to avoid a diſcontinuance, 
but does not iffue ; for the jury, which tries the iſſue, ſhall aſſeſs 
the damages. 1 Leo. 141. K. 11 Ce. 6. a. Heydon. 

$, in detinue, if the jury find damages, but not the value 
of the goods, it cannot be ſupplicd. Sal. 206. cont. 5 Mad. 76, 
Kis. 895. N 

Yet - may be a writ of inquiry tho' iſſue is joined, 
where the plaintiff is nonſuited. 5 Med. 77. 118. 1 Sal, 205, 
Kun. 595. | | 

_ action againſt an overſeer of the poor, if there is a 
ſerdict for him, and no damages aftefled, a writ of inquiry ſhall 
fue, Valentine v. Fawcett, T. 8 G. 2. Str. 1021. And a 
ſuggeſtion ſhall be entered on the roll for that purpoſe. B. R. 
H. 139.] ide 2 Bl. Rep. 763. 921.“ 

The want of a writ of inquiry is aided by the ſtatute of je o- 
fails. Mallory v. Fennings, M. 4 C. 2. Str. 878.) 


(Z. 2.) How it ſhall be executed. 


Ifa writ of inquiry iſſues, notice of the executing it ſhall be 
gen to the defendant, if he lives within 4c miles of London or 
Middleſex, and the inquiry is there, eight days excluſive of the 
lay of notice. Per Rule 1654. Mills 29. Mod. Ca. 146. 

lt the defendant lives above 40 miles from London, 14 days 
wtice ſhall be given excluſive, Mills 29. Mod. Ca. 146. 

[Tho* defendant is an attorney. Barnes 264.] 

And in all writs of inquiry in pais, or inquiry in dower or 
nate, there ſhall be eight days notice excluſive, Mill zo. 
Tho' it be 40 miles diſtance, eight days notice is ſufficient, 
Md. Ca. 146. | 

do notice ſhall be given in a ſcire feri inquiry. 2 Med. Ca. 366. 

[There muſt be the ſame notice of executing a /cire fieri writ 
inquiry, as a common writ of inquiry, Biron v. Philips, Il. 
6G. Str. 235. Stead v. Lateward, P. 11 G. Str. 623. 
barnec 304. 

Where a term's notice of trial is required, there muſt, at the 
me diſtance of time, be like notice of executing writ of inquiry, 
Pritin v. Burdus, M. 12 G. 2. Str. 11 oo. ] 

[If no proceedings within 12 months, a term's notice mult be 
wen, Burnes 291. 294. 394+] 

(Notice given in the country is good. Barnes 3035. 
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(If plaintiff's name is miſtaken in notice, inquiry ſhall be ſa if 
aſide. Barnes 310.] ' 3 
Notice to execute before judge of aſſize muſt be general, n * 
on a day certain. Barnes 135. 11 
Notice is bad, if the hour is not ſpecified, tho' defendant {:i1 0 
| he would make no defence; and the time between hour and hour : | 
muſt not be above two. It muſt expreſs the name of the houſe 115 
the county, town and ſtreet, Two days at leaſt given to attor, 
ney, not to defendant, if appearance. Notice for eleven is god, ori 
if executed before twelve. Barnes 293. 295, 295, 296, 24", he 
299, 300, 300, 301, 302. 309. 311.] | Bo 
For on notice to execute a writ of inquiry at a certain hour, 
the party is not tied down-to the preciſe time fixed by the notice, Got 
becauſe the ſheriff may have more buſineſs which carries him he. T 
yond the time. Dong. 198. (188)* on | 
[If there is notice to execute writ of inquiry by ten 9'cl;ch, and 
no defence made, the court will ſet it aſide for uncertainty, J l 
V. Fowen, M. I4 G. 2. Str. 1142+] f rel 
[Irregularities in notice, or in appointment of deputy, are cured of t 
by defendant's making defence. Barnes 233. 309. 413.] [ 
A writ of inquiry, and other inqueſts of office, may be exe. not 
cuted before a greater or leſs number than twelve, F. N. B, ont 
107. C. K. 2 Rol. 673. 1.53. Ov. Car. 414. [ For no attaint Gln 
li-s. Cheſter Vs Cranvley, M. Ty G. 2. Str. 1 159.) 80 
[So award of writ of inquiry, to inquire by the oaths of honeſt for | 
men, omittzng twelve, is good. Moore v. Paine, T. 9 G. 2. R.1 
B. R. H. 288.] B 
And there ſhall be no challenge to the atry or polls. 2 H. 4. not « 
2. 6. Per Holt, Mod. Ca. 43. | A 
_ Except in a writ of inquiry for waſte, Co. Lit. 158. “. wn 
al. 9. 15 MI 
And the inquiry ſhall be by any jurors of the county; and * 
therefore default of a venue is not material after a writ of inquiry note, 
awarded. R. Lut. 237. ol ſu 
If a jury don't appear, the plaintiff may have an alas and plu hs 
ries, but cannot have a habeas corpus; for it is error. X. nate. 
He. 130. 1149 
If the inqueſt appear, it cannot be continued per ponib in reſpec? Rs, 
but only by wvicecomes non miſit breve. R. Ye. 97. 80 
[It may be adjourned after entred upon, like a coroner's inquel' umi 
or commiſſion of lunacy, it being but an inqueſt of office, C Id 
man v. Matuby, H. 3 G. 2. Str. 853.] ; A 
The plaintiff ought to appear on every continuance of the ju!) july! 
in B. R. or an inferior court, otherwiſe it is error. R. Yel. 97 Arrv 
Vide ante, (V. 1, &c.) houſe 
But no day is given to the defendant ; for he is out of cour yy 
Tel. 97. R. 1 Sid. 10. | 3 iſco! 
If it be executed on the return-day before the court riſes, | 80 
ſufficient. R. Cro. EI. 761. 468. ; u wa 
[The execution of a writ of inquiry on a Sunday is void, - (is. 
the court are bound to take notice of it, without being {pec1#! \ 


alligne 
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aſigned for error. Hoyle v. Lord Corneuallis, T, 6 GC. Str. 


487.) 5 1 
| if a writ of inquiry be returned, executed, it is ſufficient, tho” 
is not laid, under the ſeal of the ſheriff and jurors. R. 1 Rai. 


08, 

"i it he per ſacramentum 12, proberum et legalium, omitting 50. 

minum. R. 1 Rol. 468. 
Vn afſumpfit, and non afſfumpſit infra ſex anner pleaded, an 

original replied, and on nu tiel record, judgment for plaintiff ; 

he cannot execute writ of inquiry till trial of the other plea, 


Barnes 229% ] 
t cannot be executed, till judgment on demurrer is actually 


ſened. Barnes 229. 
On aul tiel record replied, plaintiff may give notice of inquicy 
on the back of his replication. Barnes . | 


If a writ of inquiry iſſues upon confeſſion cf the action, in 
neſpaſs for taking goods, the plaintiff need not prove the property 
of the goods, but only the value. R. Ye. 15 2. Dal. . 

(On a writ of inquiry on judgment by default, defendant ſhall 
not give evidence of fraud in the plaintiff, for he has admitted the 
contract to be as plaintiff has declared. £aft-India Company v. 
Glover, H. 11 G. Str. 61] 

So, though the judgment be on nn ſum informatus, or nil dicit; 
for by the judgment quad querent recuperet, the property is affirmed. 
R Tal. 152. 2 C. 220, 

But in inquiry of waſt, the jury may find no waft, if the waſt be 
not confeſſed. Dal. g. 

And, in indebitatus aſſumpfit, if the judgment be by ni dicit, or 
wn ſum informatus, the plaintiff muſt prove his debt. X. 1 Vent. 


475 

Where the declaration is on a bill of exchange or promiſſory 
note, it 15 ſuſſicient to produce the bill or note; the only purpoſe 
f ſuch production is to ſee whether any part of the money has 
been paid; and it ſeems not even neceſſary to produce the bill or 
note; for if part be paid, it ought to be pleaded, Vide 2 Str. 
140. Barnes 233, 234» 2 Bl. Rep. 748. 3 Wilſ. 155. 3 Term 
N. 301. Bayley's Appendix, No. 7.* 

do, on a writ of inquiry upon judgment againR an executor or 
aiminiſtrator by default, he ſhall not give in evidence u aſſets. 
Md. Ca. 308. | 
Aurit of inquiry ſhall not be for more than is contained in the 
uigment : as, in treſpaſs for breaking a houſe, and taking and 
carrying away goods, if a demurrer is joined on breaking the 
louſe and taking the goods only, and by writ of inquiry damages 
ae found for the carrying away alto, it is error; for there was a 
Gcontinuance as to the carrying away. E. Tel. 5. 
do, if the writ of inquiry recites a judgment tor 400 J. where 
was only for 40 J. tho” the bill was 490 /. it ig error, X. 2 
vie 29 
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[If damages are given for neceſſaries provided after the writ ot 
inquiry executed, or after the action commenced, it is error, 
Baher v. Bache, P. 11 G. 2 Ld. Raym. 1382. 

The jury may give intereſt. on note, bill of exchange, and 
money lent. Per curiam. And on iudeb. afſump. for goods ſold, 


Per Montague C. 3. Difſent. two B. Vernon v. Qalmondli). | 
HM. 1722. Bunb. 119. Barnes 228.] 
[But not on balance of account. Barnes 228. ] { 
| 
(Z. 4 [The under-ſheriF cannot appoint a deputy to ſee execution of i 
Before inquiry; if he docs, the court will grant attachment. Harne 3 
whom it 231 ] 
mall be exe- . , . . 
ray But if deputy is appointed under ſeal of ſheriff's office, it is ? 
well. Barnes 232.] 
[Verbal appointment bad ; it ſhould be under hand and ſeal. b 
Barnes 413.] 8 
[If defendant, an eſquire, deſires inquiry to be executed before 
judge at next aſſize, the court will grant it without. affidayit, f. 
Barnes 235 4 
So, if a writ of inquiry be executed before him, who has no * 
authority, it is error: as, in an inferior court, if it is directed to 
the ſerjeaut at mace, and is executed before the mayor, who is ſa 
judge of the court. R. Yel. 69. | 
So, if a capias ad ſatisfaciendum be iſſued before the writ of in- cl 
quiry is returned, it is crrur, X. 27. 71. | bu 
If a writ of inquiry is erroneous, it ſhall not be amended but = 
the plaintiff may have another writ. Pr. Reg. 559. 
But miſentry of a clerk thall be amended. X. 3 Mad. 112, * 
R. 2 Cro. 372. R. Mad. Ca. 306. Adm. 1 Rel. 408. Vide St; 
Amendment, (S.) | | 
eac 
(Z. 5.) When it may be quaſhed, * 
[A motion to ſet aſide an inquiſition may be made at any time, ry 
before final judgment ſigned. Denny v. Trapnell, P. 8 G. 3. 0 | 
2 Will. 378.] 4: 
A writ of inquiry may be quaſhed after execution, for miſde- * 
meanor in the plaintiff, 2 Ze. 214. 925 
Or, if there was not a regular notice. S/. Pr. Reg. 558. 73 
So for miſdemeanor in the ſheriſt, as, if he refuſes to cxamine = 
a witneſs, Pr. Reg. 559. * 
If he permits the plaintiff kimſclf to be the only witneſs, T - 
C. B. M. 7 Ann. fe. 
(If it is taken before two perſons appointed under-ſherifs ex- 7 
traordinary, it ſhall be ſet aſide, Denny v. Tropnell, P. 8 C. 3- * 
2 Will. 378. l 
[So if it is taken before an under-ſheriff extraordinary, when the * 


ſworn under-ſherilF lives in the fame town, Ii. 
So, if the damages againſt the defendant are exceliive. 
214. 3 Leo. 177. 


P LEA D E R. 
[As if in dower one third of the value of the land be given 


without deducting reprizes; and for colts, the attorney's bill, 
Barnes 234+ h 

Two hundred and fifty pounds deemed exceſſive for twenty- 
fix days falſe impriſonment, and inquiry ſet aſide for that cauſe, 
Barnes 233.1 f 

(But on 100 1. damages given againſt cuſtom-houſe officers 
{x entring and ſearching plaintiff's houſe with a writ of al- 
fitance without a conſtable, in the day time; court would not ſet 
it aſide for exceſſive damages. Bruce v. Rawlins, P. 10 G. 3. 
+ Will. 61 | 
Or for time ſubſequent to the action brought. 2 Nad. Ca. 


49+ | | 
: But it ſhall not be quaſhed at the requeſt of the plaintiff, for 
that the damages are too ſmall. N. 2 Les. 214. 3 Le. 177. 


Sal. 647- 
[lf the jury find no damages, it may be quathed, but not for 


ſmallneſs. Barnes 230. ] 

[After no damages found, a ſpecial inquiry cannot iſſue with- 
out leave. Barnes 231.] 

It may be ſet aſide for ſmallneſs of damages, occaſioned by 
ſheriff's admitting improper evidence for defendant. Barnes 448. 

If the witneſs plaintiff thought could prove his demand de- 
cines it, and the ſheriiF refuſes to adjourn, whereby plaintiff has 
but one penny damages for a large demand, the court will ſet 
adde the verdict, Markham v. Migdletsn, T. 19 G. 2. Str. 515.) 

(If plaintiff is ſurpriſed with a deſence, and not prepared to 
prove his whole demand, the court will ſet it aſide. Hall v. 
Sine, P. 8G, Str. 515] 

[On a contract for ſtock between A. and B. they depoſit 200 J. 
each in defendant's hands; B. does not perform, and A. tues for 
depoſit, and had judgment on demurrer, and writ of inquiry 
but the jury, on a notion that the depoſitant could not pay the 
money without conſent of both parties, gave one penny damages, 
which the court ſet aſide ; for the rule of not ſetting afide verdicts 
for ſmallneſs of damages does not extend to a caſe where the 
jury 1 in point of law. Wocdford v. Eades, P. 7 G. Str. 
425. 
Let where the covenant is for a certain ſum, whereon debt 
might be brought, a new writ of inquiry ſhall be awarded, if the 
whole debt is not found, Sal. 647. Per C. B. Tr. 4 Ges. 
2 Med. Ca. 197. 213. 

It ſhall not be ſet aſide, becauſe returnable on a return- day, in- 
lead of day certain, Barnes 230.] 
| [When executed, it is good, tho' the day and year are omitted 
in the tee of the writ. Barnes 425. 

It ſhall not be ſet aſide, becauſe taken in the name of plainrif, 
who became bankrupt after inquiry awarded, but before it is 
erecuted. Bibbins v. Mantel, M. 8 G. 3. 2 Will. 358.] 

{Nor becauſe it has been altered, if releaſed and not uſed be- 
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(Z. 6.) When there ſhall be Judgment upon it, 


After a writ of inquiry executed, there mult be four days e. 
eluſive before the plaintiff can ſign the judgment. R. 1 $4/ 


399. 
Tho' the writ was executed the laſt day of the term. $4 


99. | 
So the plaintiff may give a rule for ſigning judgment, / ca 
within four days. Sal. 399. 


(2 A.) Pyoceeding and Pleading in particular 
Acklons. 


P LEADING in an action by or againſt an attorney. J 
Attorney, (B. 21, 22.) 
By or againſt an adminiſtrator. Vide poſt, (2 D. 10, &c.) 


(2 A. 1.) In Actions by and againſt Huſband and Wife, 


(2 K. 10 When huſband and wife ſhould join in an action by or again} 
In an ac- them, or when one thall ſue or be ſued alone. Vide Barum and 
ee Feme, (V, W, X.) 
wife, If a woman ſues or is ſued alone, when ſhe is covert, or a huſ- 

band, when the wife ought to join or be joined, the writ ſhall 
abate. Vide Abatement, (E. 6.—F. 2.—F. 7.) 

An action of treſpaſs for an injury done to the property of 
the wife, 4hile ſole, ſhould be brought by the huſband and wife, 
But if ſuch action be brought by the wife alone, the defendant 
muſt plead the coverture in abatement and not in bar. 3 Term 
Rep. 627. 3 

wo actions, one againſt a man and his wife, and another 
againſt the man alone, cannot be conſolidated. 2 Wiſſ. 227. 

In an action by huſband and wife, it is good, if the huſband and 
wife appear in proper perfon ; for tho' the huſband has no pri- 
vilege when his wife is joined, yet any one may ſue in perſon. 
R. Cre. El. 537. 

If huſband and wife, ſeiſed for their lives, and to the heirs of 
the huſband, alledge a preſcription in both ; for tho' ſhe has only 
for life, ſhe was ſeiſed jointly with her huſband who had the fee. 
R. Cro, El. 112. 

So, in afſumpfit by huſband and wife ut adminifratrix, the de- 
claration may ſay that the money was received ad ſim prov. 
huſband and wife, ut adminifiratrixz R. 4 Med. 379. 

So, it is ſufficient to ſay ad refp5nd* huſband and wife, cui ad- 
miniſtratio, &c. for cui refers to the wiſe, who is lait named. 
R. Lat. 212. 1 

If the declaration alledges a ſeiſin in right of the wile, it cus 
to alledge that both are ſeiſed (and not the huſband only, i 18 
of the wife. X. Lut. 1425. Per Tut. D. Lat. 1599: iy 


dam 
S 
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And, if the feiſin is for the life of the wife, it ought regularly 
to be averred that the wife is alive, Laut. 1596. 

#By rule of C. B. Eat. 12 C. 2. it is ordered that after the 
rſt day of the then next term all poſteas and inquiſitions, on 
which final judgment are ſigned, ſhall be left with the prothono- 
tari2s, in order that the judgments may be immediately entered. 
Barnes 259. 

But a declaration by huſband and wife is not good, if it al- 
edges that the huſband and wife n fuerunt de bonis, &c, 
in trover. Serib. 1 Sal. 114. 

So, if in treſpaſs it alledges battery of both, for the wife ought 
not to he joined for a battery of the huſband. 1 Rel. 782. 
. 10. 

If in breach it be alledged, that he did not execute to the wife 
while ſole, nor to the huſband and wife ſince marriage, without 
faying aut eorum alteri. R. Tut. 415. 

If in treſpaſs, afſimpfit, Sc. where the wife need not join, it is 
alledged ad dampnum ipforum. N. 2 Cro. 473. R. 2 Ov. 644. 
X 1 Sal. 114. R. 2 Rol. 250. 

So afſuipfit for money lent by huſband and wife ad dampnum 


HMerum is bad. 2 Mad. Ca. 341. 

If, in troyer, the converſion is alledged ad dampnum ipforum. 
R. 1 Sal. 114. 

If in treſpaſs by them, it be, guare clauſum fregit et herbam 
fuam, Cc. ; 

If, in battery by them for a battery of the huſband and wife, it 
salledged ad damprum ipforum. R. Med. Ca. 149. Comb, 84. 

Yet in treſpaſs quare clauſum fregit et herbam ipforum inde per - 
wer, Sc. is good; for as they may join in a clauſum fregit, ſo 
they may in the profits inde. Dan. 719. 

So, if in an action for words of huſband and wife, it be ad 
dampnum ol both, it will be good. R. Fon. 409. 

So where the action ſurvives, they may dvgare ad damprum 
naum. Dan. 720. X. 1 Sid. 387. 3 Med. 120. Per 2 J. 
2 cont, Pal. 339. 

So, in treſpaſs by huſband and wife for the battery of the wife, 
f alia enar mia cis iutulit is good. R. 2 Crs. 664. 

So a defect in a declaration by huſband and wife may be aided 
by verdict, Vide ante, (C. 87.) Vide Action, (G.) 

In action for a demand not accruing to the wife dum ſola, 
vite only taken in exccution for coſts, ſhall be diſcharged. 
Barnes 207.) | 


In an action againſt huſband and wife the huſband ſhall give 
bil for hunſelf and his wife. 


[If huſband and wife are arreſted for her debt whilſt ſole, ſhe 
ſlall be diſcharged, and he lie, till he puts in bail for both. Hurriſen 
i Bearcliffe, T. 21 G. 2. Str. 1272.] id. 2 Bl. Rep. 720.* 

If the wife be arreſted without her huſband, though the writ 
be ſued out againſt both, on which non gt inventus is returned as 


o the huſband ; ſhe ſhall be diſcharged. 1 Term Rep. 486.“ 
003 *But 


565 


(2 A. 2.) 
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againſt hul- 
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But the court will not diſcharge a feme covert, when (164 
as a feme ſole, on a common appearance, unlefs ſhe lives 
with her huſband, and the coverture be open and notorious, 
2 Bl. Rep. g03.* 

It ought to be againſt them in the debet and detiner, tho? it be for 
the debt of the wife dm /2. Vide pa, (2 W. 8.) 

In trover againſt them, it may be ſuppoſed that the converſion 
was by them; for it is a tert, for which both may be charged. R, 
Tel. 165. R. 1 Rol.6. J. 10. 

But a declaration again!t huſhand and wife is bad, if the proceſs 
was againſt the huſband alone. 1 8¼. 115. 

If the converſion be alledged ad uſum ipſorum. R. 2 Cro, 661, 
Fon. 16. 264. R. Ov. Car, 254. 494. R. 1 Kol. 6. I. 10. 15. 27. 
R. Fal. 343. R. Jon. 443. 

Let treſpaſs againſt huſband and wife for taking goods, is good, 
though the converſion is laid to be to rheir uſe; for the converſion 
is not the giſt of the action, as in trover. Smelly v. Kerfor, T. 1; 
& 12 G. 2. Andr. 242.] 

And a ſuggeſtion of a devaſlavit by huſband and wife executtix, 
god devaſtaver? et converterunt ad ufum ipf-rum, is good; for the 
devaſlaverunt is the only material word, and that both may do. 
R. 2 Vent. 45. 

A defendant who has appeared by attorney as a fene 
fole ſhall not plead in proper perſon, as a feme covert, aſter 
a rule to ſtay proceedings on pleading iſſuably. 2 Bl. Rep. 
724. 

II A. and B. are ſued as huſband and wife, A. cannot plead ne 
wngques accouple en loyal matrimony, for the legality of marriage is 
not triable in perſunal actions, becauſe a huſband dz ja# is liable 
to his wife's debts. Neorwocd v. Stevenſon, T. 11 & 12 6. 2. 
Andr. 227 1 


In aQtion againſt huſband -and wife, both ought to join m 
plea, and therefore if the wite alone comes and pleads, there hall 
be a repleader. Yel. 210. Dan. 720. 

"The court cannot give leave to the wiſe to plead ſeparately from 
her Luſband even where ker cſtate is ſettled on her, and confirm- 
ed by order of houſe of lords to her ſeparate uſe, ſubject to de- 
mands on huſband on her account, ſhe muſt plead in the name cf 
huſband, and if he diſavows, inforce the order of the lords. Gd 
v. Halpen, P. 8 G. 2. B. R. H.. 101.] 

So, if the entry be qued huſband and wife ver” et defend vi, 
et injuriam et predief wife dicit quod ipſa non eft inde culpobits, 
2 Cro. 288. 

Tho' the fort be ſuppoſed by the wife only: as, in battery 
again! huſband and wife for a battery by the wife, 

So, in affumpſit againſt huſband and wife, upon a promiſe of the 

wile dum ola. R. 2 Cro. 288. Tel. 210. 
So, in an action for words ſpoken by the wife only. F. 
Tel. 210. 85 


PLEADER. 


go, in battery againſt huſband and wife and others, if the wife 
and others plead, ut guilty, and the huſband, dit, it will be 
bad. R. 1 Brownl. 197. 0 

So, in battery againſt huſband and wife, if the huſband juſtifies 
in aid of his wife, and the wife only plcads, / affault, it is bad. 
R. 2 Cro. 239. 

go, they ought to join in the averment, r hee parati funt verifi- 
tare, Semb. (av. Care 594. 

But, where the ort is ſuppoſed by the wife alone, tho? hoth join 
in plead: et the ifſue ought to be, that the wife is not guilty ; 
and there...... 'n trover upon a converſion by the wife, if the 
huſþ4 id and .. plead, grad igſi non ſunt culpabiles, it is bad, and 
a repicade hall be awarded, for it ought to be god ip/a non oft cuul- 
polite, R. Cro. El. 883. R. Heb. 126. R. 2 Cn. 5. R. Cro. Car. 
417. uin an action for words by the wife, for both are charge- 
able wich a wrong dor by the wife, R. acc. in action for words by 
the wife. 1 Brownl. 6. Pal. 68. 

Yet in debt againit them, they may plead gu nil debent. 
My. 41. 

And iſſue 9 ipfe non ſunt culpabiles cannot be amended. 2 Cre. 
$30. R. cont, 1 Brownl. 7. : 

But, if the dogget be gd huſband and wife placilas not guilty, 
and the roll be qu the wife dicit, omitting the hutband, it jhall he 
amended; for it was only the miſpriſion of the clerk, ſor the dog- 
get was a warrant to him to enter on the roll a plca for both. X. 


2 Cr. 5 30. 
So, if the verdict finds that the wife alone is guilty, it aids the 


plea. R. Pal. 68. 

In an action againſt huſband and wife, if it be only for the 
wife's act, and the is ſound guilty, both ſhall be in mifericerdia : 
as, for words by the wife. Fob. 127. 1 Rel. 215. l. 25. 

In trover for a converſion ſuppoſed by the wife. 1 Rel. 215. 
. 45. 2 Q. 439. 

So if there ought to be a capiotur, it ſhall be againſt both. R. 
Cr. El. 38 1. Mp. 704. R. 2 Cro. 203. 440. 1 Rol. 221. J. 35. 
R, Cro. Car. 407. but it ſhall be againſt the huſband only, Cres. 
Car. 513. againſt both. 9 Co. 72. a. Q, Had. 98. and it was 
againſt the wife alone. Hab. 101. 

So, if the wife is executrix or adminiſtratix, and there is judg- 
ment de bonis teflateris ſ, &c. et fi non tune cifſlag' de bonis ſuis pro- 
j11i7, tho' properly the wiſe has no goods; for the will be liable 
iter the death of her huſband. X. 2 Cre. 191. 

[In trover, if there is judgment and execution againſt both, the 
court will not diſcharge the wife, unleſs there is fraud and colluſion 
between plaintiff and the huſband to keep her in cuſtody, T. 15 6. 
2. Str, 1167.] 

[So in battery by defendant's wife, of plaintiff's wife the 


court will not diſcharge the wife who is only in execution, | 


if it appears there is no deſign to fereen huiband, Finch v. 
004 Dutding, 
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Dudding, M. 19 G. 2. Str. 1237. Lanſlaff v. Rain, II. 20 G. 
WWilſ. 149.) = 

[If huſband and wife are taken in execution, the wife canny 
be diſcharged. Barnes 203. ] 

*But if huſband and wife, after judgment, be rendered in dif. 
charge of their bail; and they be not charged in execution, th; 
wife ſhall be diſcharged on motion. 3 Milſ. 124.* - 

alf huſband and wife be outlawed in debt on a bond given 
by the wife while ſole, and goods ſworn to be her ſeparate proper. 
ty, be taken in execution; the law adjudges them to be the good; 
of the huſband: if ſhe have any equitable right ſhe muſt haye re. 
courſe to a court of equity. 2 JU. 127.* 

80, atter a ſolemn declaration by a woman that ſhe was mar. 
ried to a man, and that goods in his poſſeflion, where his good: 
in her right, ſhe ſhall never be allowed to ſay, as againſt creditors, 
that ſhe was not married to him, and that the goods werc her 4l- 


Property. Cp. 233.* aft 

| 31 

(2 B. 1.) In Actions by and againſt à Corporation. | : 

| ber 

62 R. 1% In an action by a corporation they ought to ſue by the name t "* 
In an attion incorporation. 2 If. 666, Win. Ent. 1105, 
2 And may ſue by that name, tho enabled to ſue by another name. . j 
Sal. 451. * 

And the chriſtian name of the mayor or head is not neceſſary, = 

12 Ed. 4. 10. Dy. 86. b. 5 * 

Tho' it be in ejectment on a demiſe by a corporation. Skin, 2. Cor 

But a corporation may preſcribe to be incorporated by one 8 

name, and to be impleaded by another. Th. Dig. J. 3. c. 9. 13 

J. 9. > B 

Or may claim it by grant, Th, Dig. J. 3. c. 9. . 12. Bs 

A ſole corporation muit always thew guo jure he is ſciſed. R. corp 

2 Lev. 68. | ; taker 

And ihall be named by his name of baptiſm, Dy. 86. ö. F 

And if perſons are incorporate to the uſe of an hoſpital, they temp 

muſt ſay, ſeiſed iure corporationts fur, not jure hefpitaP. R. 10G, * 

24 Ms 4 . . 37. 

But mayor and commonalty need not alledge ſeiſin jure core fl 

rationit; for name imports an incorporation. 1 Les. 153. "po 

do cuſios et celleg Omnium Animarum Oxon, need not altedge " 

ſeifin jure cclligii. R. Cro. 232. Pl. Com. 102. 05%. 

: : | Bu 

(2 B. 2.) In an action agai* ſt a corporation, they mult be fued by tae "eh 
In an ation name of incorporation. 2 1. 666. 3 
_ 1 And, if it be an aggregate corporation, it is not well to name tle ud 
f proper name of the head. Bro. Corporation 6. ceſſoyr 

But, if it is a ſole corporation, the proper name may be mention If 

ed. Bro. Corp. To 20. 6 n G dot ſh 

And ſo it muſt be in perſonal actions, where outlawry lies, | 7 


2 
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i a corporation be miſnamed, it may be pleaded, but it is only 
in abatement. 26 H. 8. 1. 5. Bend. pl. 89. 

do, it may be pleaded in abatement, if the name of the head be 
added and miltaken. Bro, Corp. 6. 

Or, if a corporation and another are joined, for there is dif- 
ſent proceſs againſt him. Adm. 45 Ed. 3. 2. 3. Cent. 46 Fd. 

22. 6. 
5 1 the perſon joined be a member of the corporation. Bro. 
(ur- 13. 24 : l ; 

Or in an action upon a ſpecialty, if the name varies from the 
ſpecialty. Th. Dig. I. 6. c. 12. /. 16. 17 

To miſmzner in a perſonal action, the plaintiff may ſay, known 
hy one name or the other. Th. Dig. J. 6. c. 12. /. 14. 16. 

Otherwiſe, in a real action, for he cannot hold thie land but by 
lis true name. Th. Dig. I. 6. c. 12. /. 14. | 

And he, who pleads an act of a corporation by one name, and 
afterwards by another, ought to ſhew how the name was altered. 
7 Lev, 243. 

" #For , "0 or charge on a corporation, every particular mem- 
ter is not liable; but proceſs ought to go in their public capa- 
ctr. 1 Ventr. 35 1. cited. Coup, 8 5. 

The proceſs againſt an aggregate corporation is diſtreſs, 45 Ed. 
3. 3. f. ; , 

But proceſs of outlawry does not lie againſt an aggregate corpo- 
ration. 45 Ed. 3. 2, 3. 

And therefore treſpaſs does not lie againſt them, but only 
ainſt particular perſons; for a capias and exigent do not go. Are. 
Carb. 43. | 

05 7 does not lie; for it has no conſcience. D. 
2 Bul. 233. 

But — 1 if it has nothing whereby to be diſtrained, on a 
petition to the lords in parliament, it may be ordered, that if the 
corporation do not appear ou a ditringas iſſued, the bill ſhall be 
taken pro con feſſo. Ca. Cha. 205. 

Proceedings in chancery againſt a corporation for a con- 
tempt, cannot lie againſt the offending parties perſonally, but 
mult be by ſequeſtration of their eſfects and eſtate. Corp, 

»» % 

77, 

It is not ſufficient, if the particular perſons diſtrained appear at 
the return of the proceſs. Bro. Corp. 28. 

0 U if all the members of the corporation appear in perſon, Bre. 

p. 28, 

But the corporation muſt appear by an attorney, appointed under 
tteir common ſeal, Bro. Corp. 28. 

In pleading, a mayor and commonalty may preſcribe, that they 
ud their predeceſſors, c. tho' the commonalty have no prede- 
ceſſors. 39 H. 6. 14. 

If 2 man makes cognifance as bailiff to a corporation, he need 
wt ſhew how they were incorporated. R. 3 Lev. 107. 

f a man pleads an act by a corporation, he need not alledge a 
ted; for it ſhall be intended: as, if he makes cogmſance as bailitt 
vr corporation. 3 Lev. 107. Dro, Corp. I. 5 l. T a 
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(2 C. 1.) 
In an action 
by an in- 
fant, Muſt 
ſue by guar- 
dian or pro- 
chein amy. 


Y LEA DX. 


If he pleads a preſentation to a church by a corporation B 
Corp. 24. IN 

A leafe for life, without a deed to make livery, PL C, 
149. b. * 

A feoffment to them, without a deed to receive Ine, 
Cro. 411. = 

Entry for a forſeiture. Cr2, Car. 169. 

Acceptance of rent, or of a man to be their tenant, 2 8% 
305. 

A ſine levicd, or deed inrolled. 1 Lea. 184. 

What things a corporation may do without deed, or not, };;: 
Franchiſes, (F. 1, 12, 13.) | 

But if he juſtifies under a corporation, he ought to ſhew a deed. 
Bee. Carp. 54. 

As, an entry by command of dean and chapter. Erg. C; 


7. 59. 
(2 C. 1.) In Actions by and againſt an Infant. 


If an action be commenced by an infant, he mult ſue by gur 
dian or prochein amy, as the court pleaſes. Ca. Lit. 135. J. F. N. 
B. 27 H. Am. 2 Cro. 641. ). 56. a. 2 lnff. 261. Semi, 
Cro. Car. 86. R. Cro. Gar, 161. Semb, 1 Sid. 69. Lit. Co. N. 
Fon. 177. . 

And the king may appoint him a gencral guardian. F. YN, 3, 
27. L. 

So he may appoint him two or three to be guardian 
jointly or ſeverally, or to appoint others under them. J. N, 
B. 27 L. | 

A prochein amy ſhall be appointed by virtue of the fot. IF 2. 
13 Ad. 1. 15. which enacts, that if an infant, who would ſue, be 
eſloaigned that he cannot do fo in perſon, his prechein any may h 
admitted to fue for him. 2 Cro. 641. aud was appointed before d 
aſſiſe by the f. N. 1. 48. | 

And this extends to all cafes, where an infant ſues, tho' he be 
not e/{;;gned. 2 Inf. 390. 261. a 

So, he ought to appear to be an infant, for if he ſues at full age 
by guardian or prochein amy, it is error. 2 Inft. 261. Senib.2 Cre, 
580. 1 Bul. 24. | 

If an infant ſues or defends by a guardian, ſuch guard 
an muſt have a warrant. F. NV. B. 27 J. 2 I/. 201. 
3 Mod. 236. | 

And therefore ſuch guardian muſt be admitted by the cout, 
Cri, (ur. 86. 

So mult a prochein amy. 2 Inft, 261. 7 

But a prochein amy necd not have a warrant. F. N. B. 
27. 

I general admiſſion of prockein amy, to proſecute and de- 
ſend all ſuits, is ſuthcient. Archer v. {'rowde, P. 6 6 
Kr. 304. And 
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And if he ſues by guardian, without ſaying, per curiam hie 
aller admifſ”, it is error. 1 Lev. 224. Semb. 4 G. 53. be 
d. 236. a 
7 * —— defendant need not plead, till the plaintiff ſhews the 
le for his admittance by guardian or prochein amy. Sti. Pr. 


Aue. 264. 6 * . 
[f the court appoints a guardian for an infant, he ought to be 


» perſon in court. 2 Leo. 189. 


And if he has not a guardian by /ocage, Cc. the court may aſſign 


n olicer of the court to be guardian or prechein amy for him. 
1 Inſt. 261. 

5 4 guardian by ſecage, or by teſtament acts, no other ſhall be 
ſigned, unleſs he miſbehaves himſelf. 1 Sid. 424. 

But, if the declaration ſays, per curiam ſpecialiter admifſ”, it is 
ficient, tho? there be no admiſſion on the roll. R. in B. &. 
where there are many precedents acc. which make the law in ſuch 
ab, 4 Co. 53+ b. tor it thall not be error; but only a miſde- 
mzanor in the agent employed in the cauſe. P. 21 Car. 2. Pr. 
Ree. 38. 

do in C. B. R. 1 Sid. 173. 

And if there was an admiſſion, tho' no entry thereof on 
de record, it ſhall be amended. R. Cv. Car. 86. Hut. 92. 
| Lov. 224. 

If an infant ſues by guardian or prochein amy, he cannot after- 
vids remove his guardian, or diſavow his prechein amy. F. N. 
J. 27 K. 

bit an infant may have a writ out of chancery to remove him. 
F.N. B. 27 M. 

Or the court may remove him at their diſcretion. Bid. 

As, in an appeal by an infant, the court may diſcharge 
the guardian aſſigned, and diſcontinue the ſuit. R. 1 Rel. 
28. D. + ' 

And therefore, if an infant ſues by attorney, it may be pleaded 
n abatement. 

And this ſince the f, 21 Ja. 13. which aids a ſuit by him by 
morney after a verdict. 2 Sand. 213. 

do if an infant ſues by attorney, it is error. R. in exch, 
ch. 5. Re 1 Rel. 287.1. 25. Adm. 2 Ov. 250. X. Cra. 
El. 424. 

Tho' judgment be given for the inſant. 

do, if he ſues without ſaying by whom, which ſhall be intended 
n proper perſon, R. 1 Vent. 103. D. Sho. 165. 

do, if he commences a ſuit by attorney, and afterwards proceeds 
guardian. R. Mo. 665. 

Or commences by guardian, and afterwards, during his infancy, 
poceeds by attorney; for this will be a diſcontinuance. R. 2 C. 
30% Co. Ent. 289. 

do, tho' he ſues in another right, as executor or adminiſtrator. 
N. cont, Cu. EL. 541. 1 Noli. 288. J. 10. but a quere is made. t 
kl, 288. J. 10. Agr. 2 Sand, 212. R. M. 1649. Cit and Sher- 

wid 
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In an action 
azainit an 
infant. 
Muſt defend 
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v and inter Peyton and Dorce, iind 1 Vent, 103. -1 d. 205 
And fo are the precedents, Lut. 227. 368. 371. R. Garth, = 
D. 1 Vent. 54. Arc. Fig. 1. "0 

So tho” he ſues a writ of error. D. 1 Rel. 287. F. M. B. 25. K 
2 Cro. 250. 2 

But, if an infant ſ{ucs by guardian, and after his full a . 
by attorney, it is well. R. Its. 665. 2 Co. 5 80. 3 

So, by the „l. 21 Fa. 13. in ejectment or perſonal actions, if an 
infant ſues by attorney, it ſhall be aided after verdict. | 

And by the ½. 4 & 5 Ann. 16. after judgment by con. 
feihion, ml dicit, na ſum informatus, or after writ of inquiry 
executed. 7 

So, if ſeveral ſue jointly, and ſome are within age, and ſome 
of full age, and all appear by attorney, it is no error; for thoſe ot 
full age may make an attorney for all. R. cont. 2 Cro. 393, Dus, 
2 Cro. 289. Semb. cont, 1 Keb. 940. 3 

As, huſband and wife may ſuc by attorney, tho' the wiſe is an 
infant. D. 2 Sand. 213. 

So ſeveral executors or adminiſtrators may fue by attorney, tho 
fome are within age; for all repreſent the perſon of the teltator, 
and ſue in another right. R. Cro. El. 378. 1 Rel. 288. J. 15. K. 
per 3 J. Taviſd. cont. 2 Sand. 213. 1 Vent. 102. 1 Md. 296, 
Lev. 299. 

So, in replevin, if the defendants as bailiffs to A. nike 
cognifance by attorney, and one is an infant, it is no error; 
for they are in the nature of plaintiffs, and make copnilance 
m another right. Dub, 3 Mod. 248. R. per 3 J. Hilt cont. 
Shs. 170. 

So, if the detendants avow in their own right, and one is an in- 
fant. Semb, cont. Tel. 58, 

[Plaintiff's attorney muſt give defendant's notice of guir- 
dian's place of abode. Toni v. Brookes, P. 22 G. 2. 111i, 


246. ] 


So, in an action againſt an infant, he muſt appear only by guar- 
dian, for he has not knowledge of his own attairs, or to chule a 
man to plead well for him, and may have an action againſt his 
guardian, if he loſes by miſpleading. R. fepins, 2 Rol. 287. J. 10, 
20. Dy. 104. 6. 

And therefore if he appears by prechein amy, it is bad. F. N. I. 
25. JI. R. 2 Cro. 641. G. Lit, 135. ö. Semb. Co. Gar, 86. 101. 
Ilut. 92. R. 2 Role 257. 

So, in all actions real, perſonal, or mixt, againſt an infant, 
if he appears by attorney, it is error. D. 8 Co. 58.5. D. 9 C. 
. b. K. 2 Cri. 10. R. jp. 1 Rol. 287. I. 20. 747. J. 10. K. 
Cen, Fl. 509. Ms. 460. R. in errer upon a judgment in Ireland. 
3 Keb. 384. R. 2 Lev. 189. Adin. Ie. 211. 2 C. 254. K. 
Te 432. g 

hob there was not any warrant of attorney upon record. K. 


TT: His 4 2. 
x a Tho! 
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Tho he be ſued in another right, as executor, or adminiſtrator. 
2, 2 Cre. 441. 1 Rel. 287.1. 50. 1 Rel. 380, Peph, 130. Per 
J. 3 Bul. 180. , 2s 

{An infant-exccutor, tho' joined with another of full age, can- 
at be ſucd by attorney, tho they might ſue, Freſcobaldi v. Kineſe 
2, M. 1 6. 2. Str. 783. 

So, if ſeveral defendants appear by attorney, and one is an infant, 
i; error, and the judgment thall be reverſed againſt all. . 2 Cr. 
29. 1 Kot, 776.4. 25. KR. 2 Cro. 330. K. Al. 74 R. 1 Leu. 
294» R, Fg. 1. : ; : 

So, if huſband and wife, being vouched in a common recovery, 
appear by attorney, and the wife is within age. Dub, 1 Kal. 288. 
|. 20. 1 Rol. 303. R. 5 Md. 209, 

$9, in a perſonal action, if huſband and wife appear by attorner, 
when the wife is within age. R. 1 Vent. 185. 2 Lev. 38. R. cu. 
Ke. 13. 5 ; 

So, in replevin, if two avow by attorney, and one is an infant. 
Dab. Sb. 13. 3 Mad. 248. R. that it ſhall not be afligned for error, 
for it was pleadable in abatement. 1 Sal. 93. 205. 

And it is ſufficient, if he was an infant at the time of the judg- 
ment, tho' he arrived at full age before error brought. Per 2 J. 
(re. El. 369. Dub. Cro. El. 85 3. 5 Med. 209. 

And fuch error ſhall be tried by the country, and not by in- 
ſpection. 

[If an attorney undertakes to appear for an infant, and enters it 
fer atternatum, it may be amended, ati made fer grardianut. 
dtraton v. Burges, M. 5 C. Str. 114+] 

But if there is not an expreſs undertaking to appear, it cannot 
be dane. Poaver v. Jenes, T. 7 G. Str. 445.] 

If an infant, defendant, appears and pleads by guardian, regu- 
larly he ought to be admitted ſuch before he appears or pleads. 
St, Pr. Reg. 265. | 

But if he is not admitted, it is not error, but only a miſdemca- 
nor in the attorney. Str. Pr, Reg. 265. 

And regularly the admiſſion ought to be ad defendendum; for if 
tic guardian for the defendant is admitted ad proſequendum, it is 
bid. K. 2 C. 641. 

Yet if a guardian is admitted ad /equendum, it is good; for this 
may be applied indifferently to the plaintiff or defendant, R. in 4 
ammon recovery. 2 Sand. 95. 1 Sid. 446. 

2 ad proſequendum ; for he proſecutes his defence. R. 2 Mad. 

& 15. 

I an infant does not name a guardian to appear by, the court 
- give leave to plaintiff to do it. Stone v. Atuoll, T. 10 E. 2. 

7, 1076.] n 

f infant ſerved with proceſs to appear by attorney, appears by 
utorney, the court will make rule for him to appear by guardian, or 
_ be at liberty to name one to appear and defend. Barne: 
418, 

[Plainti”s attorney ſhould apply to defendant to name guar- 
Un, and if he does not in fix days, apply to the court 

to 
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to oblige him to do it. Shipman v. Stevens, 30 G. 2. 7 


1 Will. Fo.) 
b In an action againſt a defendant, who is an infant, the Plaintif . 
1 may declare, as againſt another perſon; for if he is not chargeable 4 
3 in reſpect of infancy, the defendant ſhall plead that he is within. ; 
4 age. Vide poſt, (2 $4 3—2 W. 22. ) | ha 


And therefore by his declaration he need not alledge that tie 
thing done by him was for neceſſaries: for, after nonage pleaded 10 
the plaintiff may ſhe w in his replication that it was for neceſſarice, | 


A R. Fon. 146. : : 
I If in an action againſt an infant, he demurs, he may wave it in <P 
5 the ſaid term, and plead to iſſue. R. 2 B. 69. | 
N [After plaintiff has proceeded to judgment againſt an in. te 
fant, as if he was of age, he cannot have the appearance N 
in perſon ſtruck out, and have appearance by guardian entered. 151 
3 Barnes 413. a 0 
4 it 15 
q (2 D. 1.) In Actions by and againſt an Executor or admi- s 
0 niſtrator. con 
; | lert 
| (2 D. 1.) In an action by an executor for a thing, which he demands ir T 
4 — = —_— right of his teſtator, he ought to name himſelf executor, other- 8 
3 wiſe the defendant may plead in abatement. ide Abaiemen, of 

What ac- (E. 2 1.) it 13 

rt gong And it is not ſufficient to name him executor in the alias d a 

* wide admi- 20 H. 6. 5 Bu 
N _ If there are ſeveral executors, all muſt join in the action. Rez, on a. 
PIP} 140. d. 5. Vide Abatement, (E. 13, 14.) to hi 
| Tho ſome do not prove the will, but refuſe before the ordinary. 2 7 
| R. 9 Co. 37. R. 1 Lev. 161. 4 to 
Tho? one was within age. R. 2 Sand. 213. 1 Sid. 449. 805 

Tho? the executor, who proves the will, takes adminiſtration perfor 

during the minority of the other executor, who was within age, and ion 

not joined in the probate of the will, R. 1 Brown, 101, Ye. 135, 5. 

R. cont, 2 Lev. 240. Ane 

In all actions by an executor (as executor) the writ muſt be in Flin 

the detinet only, tho' the duty accrued in his own time. K. 5 C. n 

31. 5. Reg. 139. b. F. N. B. 119. M. | (lt 

As, if an executor brings debt againſt a leſſec for rent incurred — 

erdict 


after his teſtator's death. 5 Co. 31. b. R. Cro. Car. 225. K. 


1 Lev. 250. Semb cont, Skin. 5. 
Or for an eſcape on a recovery by himſelf as executor. R. 5 C. 


3. Oo. El. 326. Sav. 130. but Periam cont. N. 2 C. 546. R. Sit 
57. Carth. 49. Comb. 114. R. Hob. 272. 


80 debt in the debet and detinet for an eſcape in the time of the , exect 
teſtator is ill aſter verdict. Sn. Ld. Raym. 698.“ Kcepto 
Or for money due on a ſale by him of the goods of the teitator, 8 

| Reg. 140. a. a we 


So, in all caſes where the money recovered is i, it may be in 
the detiuet. R. 1 Leu. 231. 1 
let, 
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Yet, in an action upon his own contract, it may be in the 
be and detinet, tho' he is named executor: as, in debt for rent 


on his own leaſe of land, which he had as executor. X. 2 Crs. 


685+ A i 
jn debt on the ff. Ed. 6. for not ſetting out tithes, where he 


las the rectory as executor. Cited to be R. 2 Cro. 545. 

And, if the action be in the debet and detinet, where it ſhould be 
in the detinet only, or e contra, it is ſubſtance. R. 2 Cra. 546. 

But now it is aided after verdict by the /. 16 & 17 Car. 2. 8. 
R. 1 Sid. 342+ 379. K. 1 Lev. 251. 

And by the ff. 4 & 5 Ann. 16. on a general demurrer. 

I executor brings action of debt in the debet and detinet, in- 
dend of debet only, it is aided after judgment by confeſſion, by 
it, 4 Aun. c. 16. Lee v. Film, H. 1 C. 2. Ld. Raym. 
1 

&, it the plaintiff omits, profert in cur” liliuras teftlamentarias, 
tis had, on a ſpecial demurrer. Vide ante, (O. 3.—0. 17.) 

gut where an execntor brings an action which will be in his 
own right tho? he name himfel; executor, he need not make pro- 
ſert of the letters teſtameutary. Ld. Raym. 1215.“ 

Tho' it be on a feine factas upon a judgment by tlie teſtator. 
J. $ho, 60. 

[In a ſcire fiert inquiry, on judzment recovered by an executor, 
it is not neceſſary that it be alledged that the teſtator is dead. 
Merfat v. Chivers, T. 11 C. Sir. 631.] 

But in an action by an executor for an efcape out of execution 
cn a judgment by him as executor, he need not; for this is a 277 
u him, tho' the damages recovered are aſſets. X. Hab. 38. 
e Term Rep. 126. Vid. 1 Ld. Raym. 36. which ſeems contra 
4 to an adminiſtrator. Dong. 4, 5. in the notes acc.“ 

80, if money belonging to a teſtator be received by another 
perſon after the teſtator's death, his executor may maintain an 
ion for money had and received in his own right. 2 Term 
7.476. 

And if the plaintiff names himſelf executor or adminiſtrator, 
when che ſuit is in his own right, it will be but ſurpluſage. 
Vent. 119. 

{lt the executor of the ſurviving executor do not ſhew that 
tte firſt executors proved the will, it is bad; but it is aided after 
dict. Gradeil v. Tyſon, M. 13 C. Str. 716. Ld. Riu. 
U41.] 

[An executor cannot add a count in his own right, Haber 
k Quilter, T. 21 G. 2. Str. 1271. 1 il. 171.) | 

When a payee of a bill of exchange indorſes it to A. and B. 
v executors, they may declare upon it in an action againſt the 
Keptor, as executors. 1 Term Rep. 487.“ 


9 in an action againſt an executor, as executor, he muſt be (2D. 2.) 


ned executor. Vid. Abatemeyt, (F. 20. 


at aTions lie againſt bim, vide Alminifiratien, (B. 14, 15.) 
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N Dr muſt be ſhewn to be executor; for, if the declaration ſh 
„ the defendant to be executor, tho” it does not name him — 
b in the beginning, it is ſufficient. Semb, 1 Sand. 112, 

[In B. K. calling defendant executor in the declaration, is ſys 
ficient without a ſpecial averment. Holiday v. Fletcher 17 1 G 
2. Str. 781. Ld. Raym. 15 10.) on + 
: If the defendant be executor de /n tert, he ſhall be named cue 
1 cutor generally; for there is no other form of writ or cou | 
q ik. 

R. 5 Co. 31. a. 

If an action be againſt ſeveral executors, and only one appears 
or is taken, the plaintiff may proceed and have judgment againſt 
all. R. 1 Sal. 312. | 

In an action againit an executor for a mere perſonal thing. 2 

- executor, the writ ſhall be in the detinet only. 1 Bul. 22, y 
I 39. 6. N 
* an action againſt an executor for rent due, part in the lie 

of the teſtator, part in his own time, may be in the detinet only 
R. Al. 76. f 

So debt for rent in the debet and detinet, when the rent is more 
than the value of the land, is bad; for if this appears upon the 
plea, it ought to be in the derinet only. R. Pal. 133. 

But if the duty accrues in the time of the executor, it ſhall he 
in the debet and detinet. R. 5 Co. 31. Co. El, 712. But judy- 
ment was reverſed (for another cauſe as it ſeems.) Vide Crs, H.. 
712. Dy. 81. b. in marg. 2 Cre. 546. 4 C. 31. b. in mary, 
1 Bul. 23. R. 2 Go. 238. 1 Bul. 22. K. 2 Cre. 411. 54, 
R. Al. 34. R. 1 Mod. 185. Pol. 129. 

Yet it may be in the detinet only. R. Dy. 81. b. in marg. R. 
Al. 34. 42. Pol. 129. 

So, if the action be againſt an executor, on a judgment d hint 
propriis, it ſhall be in the debet and detinet. 1 Rol. 603. J. 12, 

So, in debt againſt an executor, upon a ſuggeſtion of a 0. 
vaſtavit. R. 1 Sand. 217. 1 Sid. 398. R. 1 Lev. 147. 256. 

The plaintiff cannot have an action in detinet for part, aud in 
debet and detinet for the reſidue, R. 3 Lev. 74. 

In an action againſt an executor, the plaintiff need not allecye 
afſets, for it ſhall be intended. 9 Co. 24. a. : 

So, if it be againſt an executor of an heir, on a bond of lis 
anceſtor. R. Dy. 344. 6. 

{In debt on bond, the plaintiff muſt aver, that it is not paid by 
the teſtator's heirs, or tliat it is ſtill due, Twlly v. Sparkes, A. 2 
G. 2. £4. Raym. 1546.] 


(2D. 3.) If an action be brought by an executor, the defendant may pleal 


— in abatement that the plaintiff is not executor. Vide Atatentn, 
10 
an executors (E. 22.) | | 

Or another executor not named. Vide Abatement, (F. 13. 


So defendant may plead in bar, that ſhe had the goods as wife 
pro apparatu, and there are afſets ultra. 

That A. adminiſtered before probate, and gave or ſold the goods 

to him. Dub. Ca- rh. 104. 1 

Ll 
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Fs 
So, if an action is brought againſt an executor, he may plead (2 b. 4) F 
in abatement that he is adminiſtrator, not exeeutor. 2 Vent. 178. To an 
1 Sal, 206. 1 Leo. 69. —— « ; 
In ſuch plea he muſt ſhew that adminiſtration was well granted executor. 8 
_ — hy 


And therefore, if the archbiſhop granted it, he muſt ſhew in || ;,;nrawor "1 
what dioceſes the inteſtate had bona notabilia, whereby it may ap- not execu- ; 
that it was in his province. R. Lut. 30. Semb. 2 Leo, bor. 
155. Cro. El. (456.) | P 
But this is no plea for an executor of his own wrong, if he 
aferwards takes adminiſtration. R. Cv. El. 102, 
80 he ſhall ſhew in what dioceſe the inteſtate died. Lut. 30. 


Sb, Pl. Com. 277. as | ; 
And at what time adminiſtration was committed. R. 2 Vent. | l 


189, 
And that he had bona notabilia to ſuch value; for to ſay that he 
had generally, is not ſufficient. R. 8 Co. 135. a. 
So he ſhall ſhew that the archbiſhop had authority to grant, for 
that there were bona notabilia, &c. 2 Leo. 155. 
Or that the biſhop had good authority. Cro. El. 791. 
But the defendant need not traverſe ab/que hac that he admi- 
nſtered as executor, for this is more proper from the other ſide. 
dend. Hob. 49. Tut. 30. R. inter Bower and Cxk in B. R. . 
M. 7 W.3. 5 Mod. 145. 1 Sal. 297. R. cont. Lut. 890. 7 
&mb, cont. Tel. 115. 2 Jem. 180. Cont. 7 H. 6. 13. R. | 


Mad. 145. 
| Otherwiſe, if he is ſued as adminiſtrator, and pleads that he is 
executor to A. and not adminiſtrator, he muſt traverſe ab/que hoc 
ud A. obiit inteſtab. 9 H. 6. 7. 7 Ed. 4. 12 H. 7. 14. 
4H. 7. 13. a. R. per tot Cur. Tel. 115. Dub. Dy. 202. a. 
Smb, Dy. 236. 5. 5 Md. 145. 

And in ſuch plea he need not produce the letters of adminiſtra- . 
ton. R. upon a ſpecial demurrer. Lut, 10. Vide ante, (O. 17.) 


I Sal. 2 3 4 
Nor that A. made him executor. Semb. cont. Yel. 115. R. acc. | 
j 
; 
: 
b 
: 
} 


So the defendant may plead that adminiſtration was committed A.» D. 5.) b 
ba ſtranger, and not to him. — og | 
ſtranger, f 

and not to p 

& 


do he may plead another executor not named. Vide Abate- "=. 6.) 


nent, (F. 10.) Another 
executor 


1 plead another action againſt himſelf as heir, nes. 
z Lev. JO4, 

to to an action brought againſt him as adminiſtrator generally, 

Mere he is adminiſtrator durante minori etate, he may plead that 

n aatement, but he muſt aver that he continues adminiſtrator 

Grate, Ee. 1 Ld. Raym. 205.* | 


Vor. Vo P p 80 ; | l 
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In ber. 
Ne ungues 
executor Cc. 


(2 D. 8.) 
Non eſt fac- 


tum, non aſ- 


ſur jit. 


(2 D. 9.) 
Pee ad- 
rant. 


" 115, 1 Lev. 200. K. Pau. 94. 


PLEADER. 


So to an action againſt an executor he may plead in bar, 3. 
unques executer, Q. Af. 74. Win, Ent. 341. 
That he renounced, and nulla bona devienerunt ad manus, 
But an executor, who proves the will, tho' he does not other. 
wiſe adminiſter, cannot plead ne wungues executor, 27 H. 8, 
Il. a. 

So, if there are two executors, and the one proves it in the 
name of both againſt the will of the other; yet he cannot plead 
ne unques executor, nor adminiſired as executor, R. cont. 27 H. g. 
11. a. 

So an executor ſhall not plead, that his teſtator was outlawed. 
R. Hut. 5 3. 

If a man is adminiſtrator, he cannot ſafely plead ne UNIQUES exe- 
cutor, tho” it was antiently done. 5 Med. 145. R. 1 Sal. 296, 

If another be adminiſtrator durante mineri atate of an executor, 
to whom the defendant has accounted, he cannot plead that fact 
with a traverſe that he never adminiſtred alio modo ; for the plea 
does not admit him ever chargeable as executor. R. Sav. 121, 

To a plea of ne wngues executor, the plaintiff may reply that the 
defendant has adminiſtred. Win. Ent. 341. 


So an executor may plead in bar the ſame bar that his teſtator 
might have pleaded : as, nan eff fatum igſtator, non afſumpſit teftas 
tor, &c. | 

And if he ſays non eff factum ſuum, it is good; for ſuum refers 
to the teſtator. R. after verdict. Lat. 125. 

So non afſumpſit generally is good; for it ſhall be referred to the 
teſtator. R. 1 Lev. 184. 1 Sid. 292. 

*An executor having pleaded non afſumpſit, and a ſpecialty 
which covered the aſſets, ſhall be permitted zo withdraw the firlt 
plea, on payment of ſuch coſts only, as were occaſioned by that 
plea. 2 Bl, Rep, 1275.“ 


So an executor may plead in bar, plene adininiſtravit. 2 Sand, 
220. Bro. V. MH. 215. 

* And that, in whatever manner he diſchargeth himſelf of the 
eſtate that was the teſtator s. Serb, 1 Nod. 174. Attins cuil. 

*As where a ſpecial verdict found that the defendant being exc- 
cutor, durante, &c. had paid ſuch and ſuch debts and legacies, and 
liad delivered oyer tetum reſduum ſlatus perſonalis of the teſtator to 
the infant executor when lie came of age. 1d. ibid.“ 

But this is no plea, if he is ſued in the debet and detinet. R. 
1 Sid. 334. 1 Mad. 185. | 

Otherwiſe, if ſued as executor, tho' chargeable otherwiſe. 
Dub. 1 Sal. 317. 

Or a ſpecial plene admi niſtruvit, viz. a judgment, ſtatute, ſpe- 
cialty, or retainer, and no ailets uta. 1 Sand. 329+ 333+ 2 Sand, 


49. Co. Ent. 146. 4. 


A judgment on a ſimple contract. R. 1 Smd. 333. R. 3 Mad. 
$9 
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80 a judgment againſt one only, where there are ſeveral exe - 
cutors. Semb. Ov. El. (471.) R. 1 Sid. 404. Cont. Cro. El. 
41. but there the judgment was pendenie lite. 

80 a judgment againſt himſelf as adiniſtrator; for he need 
not plead in abatement, if it was a jult debt. R. 1 Lev. 261, 
E. Cre. El. 646. R. 1 Sid. 404. Acc. G. Ent. 149. a. 

80 a ſpecialty before the day of payment. R. 3 Lev. 57. Cre. 
Car. 363. a 

* af confeſſed by him to a creditor upon a ſuit, after 
the preſent action commenced. R. 1 Sid. 21. Yau. gg. R. 
1 Sal. 310. 1 Lev. 201, 

*But if to a ſcire facias againſt him on a judgment againſt the 
teſtator, he plead plene adminiſtravit generally, without ſhewing 
how, it will be ill on ſpecial demurrer. £Zd. Raym. 3, 4.“ 

80 where the defendant bound himſelf as adminitrator to abide 
by an award to be made touching matters in diſpute between his 
inteſtate and another, and the arbitrators awarded that he as ad- 
miniſtrator ſhould pay, c. he cannot plead plene adminiſiravit to 
debt on the bond ; for by ſubmitting to the award he has admitted 
aſſets. 1 Term Rep. 691,* 

[He may plead judgments without ſetting forth the conſidera» 
tion of them. Williams v. Fowler, M. 7 G. Str. 407-] 

[An erroneous judgment is a good bar, if not fraudulent. Bid. 
Per Eyre J.] 

[If an executor does not plead a judgment againſt his teſtator, 
to the action, he ſhall not afterwards plead it to the ſcire facias. 
Earl v. Hinton, M. 13 G. Str. 732.] 

But an executor de /on tort ſhall not plead payment of debts, 
tho' he may give it in evidence upon plene adminiſtrauvit. Per Holt, 
Carth. 104. 

Such an executor cannot diſcharge himſelf from an action 
brought by a creditor, by delivering over the effects to the right- 
ful executor after the action is brought. 3 Term Rep. 587.* 

If an executor has a term for years of leſs value than the rent, 
and he is ſued for the rent in the debet and detinet, he may plead 
that he has no afzts, and the land is of leſs value, and pray judg- 
ment if he ſhall be charged, excepting the detinet, 1 Sal. 297. 
317. 

If an executor pleads plene adminiſtravit, the plaintiff may pray 
execution of aſſets cum acciderint. 2 Sand. 216. Cont. Cro. Car. 
373. Acc. 8 G. 134. a» Hob. 199. R. 1 Sid. 448. 1 Vent. 
94. 1 Leu. 286. 1 Sal. 312. 

If he pleads plene adminiſtravit preter ſo much, which exceeds 
the demand in the declaration, the plaintiff ſhall take judgment 
by confeſſion. R. Tel. 138. 

Or reply aſſets, or aſſets ultra, &c. Co. Ent. 148. ö. Vide 
Ent, 176. 1 Sand. 334. 

8 he muſt alledge the venue, where the aſſæts are. R. 3 

311. 2 

So the plaintiff may reply that the ſtatute, c. is burnt, Per 
3 J. Jau. cont. 1 Med, 186. 

| Pp2 Tha: 
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That it was performance of covenants, which are not broken, 
Co. Ent. 147. 152. Win. Ent. 307. 

Or that the judgment, Sc. was obtained or continued by fraud, 
Cent. Cro. El. (462.) Acc. Ent. 662. Cont. Mo. 705. if it be 
riot traverſed, R. 7. 92. R. 8 G. 132. b. 

That the ftatute was extended, and a liberale ſued and accepted, 
R. 3 Lev. 269. 

And he may, by replication, anſwer to one only, or to 
every judgment plcaded. R. 1 Lev. 281. R. 1 Sand. 337. 
2 Sand. o R. 4 Mad. 64. 1 Sal. 310. 1 Id. Rayn, 263.0 

But where the defendant as adminiſtrator pleaded fix judg- 

ments againſt him alten quæ he had not aſſets, and the plaintiff 
replied that four were obtained by fraud, and that there were 
aſſets beyond the other two, and concluded to the country, this 
was held ill on ſpecial demurrer ; for by pleading fix judgments 
he confeſled aſſets over five, and the plaintiff by replying aſſet; 
beyond two, tendered an iſſue, which would be againſt the de- 
fendant by his own confeſſion ; but if plaintiff had concluded by 2 
verification it would only have been ſurpluſage. 1 Ld, Raym, 
263.* 
Or, ſay that only ſo much 1s due on all the judgments, and he 
has aſſets ultra. R. 3 Lev. 311. Semb, per C. B. M. ꝙ An, 
Cont. 3 Lev. 368. for the whole is due for which the judgment 
or penalty was. | | 

Or, that he paid ſo much on one judgment, and ſo much on 
the other, and the judgments are continued by fraud, tho' he 
ſpeaks of them jointly. R. 2 Med. 36. | 

Yet a rejoinder that the judgments are not continued by fraud, 


is bad; for it ought to ſay, hat they or any of them, &c. K. Cart, 


221. K. 5 Mad. 64. 

So the defendant in his rejoinder muſt not traverſe the induce- 
ment, but the fraud. R. Fon. 92. 

That he brought another aCtion, which abated, and he ſues now 
by jeurneys accompts, and that the defendant had aſſets at the time 
of the firlt original ſued. R. 2 Kal. 187. 

To which the defendant ought to rejoin 0 afſets at the day of 
the firft eriginal, and cannot ſay et predift. D. ſimiliter. R. 2 Ru. 
186. 

If the plaĩntiff replies that the judgment was by fraud, he may 
rely upon the fraud generally, or traverſe the ſpecial matter. R. 


2 Sand, 50. 


And the defendant in his rejoinder muſt traverſe the fraud. 
Lad. Riym. 678.* 

So the plaintiff may ſay, that the judgment was given after the 
teſtator's death, and continued by fraud; for ſuch judgment 15 
void. &. 2 Med. 308. 

So the plaintiff may conclude his replication er fic per fruudim, 
or rely on the ſpecial fact, which is fraud. R. Lut. 1637. 

In what order debts are to be paid. Vide Adniniftratiny 


2 | I 
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If the plea of plene admimiſtratit is, that the defendant mula 


habet bona, without more, it is bad. 

Or that plene adumniſtravit, omitting er g nulla habet, Sc. 
R. 2 Lev. 28. 

0 nulla habet bona nec habuit, die impetrationis billz, without 
ſaying ner 1nquam poflea, it is bad. R. on Demerrer. 2 Cre. 132. 

do, nulla bona die exhibitionis billz, for he ſhould fay die impe- 
trationit. R. Lit. 1637, 8. 

Nor ſhall it be aided by a verdict, except where it is expreſsly 
found, that he had no affets before plea. 2 Cr. 132. 

So, if he pleads a judgment againſt the inteſtate upon a ſcire 
facias againſt himſelf on the /. 8 & 9 . 3. 11. it will be bad; 
for the judgment ought to be againſt the executor or adminiſtra- 
tor himſelf, and fo it muſt be pleaded. N. 1 Sal. 42. 

But nulla Haber bona, que frerumt teflatoris tempore mirtis fue, is 

; for it ſhall not be intended that goods are come to him, 
which the teſtator had not at his death, and if it be fo, it ſhall be 
ſhewn on the other fide. R. 2 Crv, 132. 


And that he had no goods when he firſt had notice of the ; 


phintiff 's ſuit, is ſufficient. P. Com. 279. a. Sho. 184. 

If the defendant pleads a judgment, he muſt thew in what 
court, and when obtained. R. 1 Med. 50. 

If ſeveral judgments, and one is not well pleaded, it will be 
bad on a general demurrer. 1 Mod. 50. 

If an executor or adminiſtrator ſuffers judgment by default, 
he admits aſſets. Mad. Ca. 306. R. 1 Sal. 310. 

So if he does not plead plene adminiſlravit. R. 1 Sal. 315, 

elf to an action on bond, he plead payment, omitting to 
plead plene adminiſiravit, and a verdict be given againſt him on 
ſuch plea, it operates as an admithon of aſſets, in an action 
founded on that judgment ſuggeſting a devaſiarit. 3 Term Rep. 
68 * 

Tho the judgment be againſt him pendente lite; for he ſhould 
have pleaded it. R. 1 Sal. 310. 

If he pleads twenty judgn:ents, he admits atiets for all, R. 
1 Sal, 312. 

If 4. a judgment for 1700 J. for principal and intereſt, 
and that he has only 40 /. if the ju.!gment as to intereſt be bad, 
the plaintiff ſhall have judgment; for aſſets ſhall be intended for 
the reſidue, it not being expreſsly averred to the contrary. X. 
2 Lev. 40. | 

So, if the defendant pleads no aſſets u, Cc. it is not well to 
ſay, that he has no aſſets preter bona que nam attingunt, or won fuf- 
fiien' ad ſatisfaciendum the judgment, ſtatutes c. pleaded ; for no 
iſue can be joined upon ſuch uncertainty. 8 Co. 132. 4. X. 
9 Co, 109. be Per 2 G. 2 Cro. 626. Per Jau. 104. X. 1 


Lu. 132. 
Or that he has no aſſets u/tra what will ſatisfy. Per Fan, 104. 


R. 1 Sid. 210. 
P p 3 | So, 
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So, if he ſays that nulla habet bona preter bonæ ad valentiam 
and after ſays nulla alia bona habet preter bona que non uffciunt; 
for this is repugnant. R. 9 Cz. 109. 6. 

But he ought to ſay that he has not aſſets, prater, ſo much, 
(naming the ſum certain) which is liable to the judgment Cc. 
1 Sid. 210. 

Or, prater bona ſufficien' ad ſatisfaciendum the judgments, Ge. 
for this imports that he has ſufficient for all the judgments, & 
pleaded. Per Jau. 103. R. g G. 109.6. 

But then, if the plaintiff replies that one of the judgments waz 
ſatisfied, and the defendant demurs, it will be againſt the defend. 
ant, for his plea is falſified. Per Yau. 103. 9 G. 109. b. 

80, no afſets preter bona ad valentiam denar* folut' ad ſatisfacien. 
dum the judgments, &c. is good, tho' one of the judgments be dif. 
charged. Per Vau. 194. 

And, no afſets preter bona non attingen ad 5 J. when the judg- 
ment was for 100 J. is good on a general demurrer. Per 2 J. 
Heb. 133. 

And preter bona que on attingunt, ar non ſufficiunt Oc. is form 
only. R. 1 Lev. 132. 

If he plead plene adminiſtravit præter a certain ſum, and after. 
wards, to another action brought in the ſame term, plene admini- 

ravit preter the ſame ſum, and as to that ſum, ſtate, that le 
had confeſſed it in another action, this is a good bar. Vong. 
452.455. (425—438.)* 

In plene adminiflravit, if the defendant alledges a judgment, he 
need not ſhew that it was for a juſt debt. Per 2 J. Dod. cont, 
2 Cro. 626, R. I Lev. 200. Sr. if it is not miſprinted. 1 Sid, 
333. Tut. 062. K. en a ſpecial demurrer. Cartb. 8. 

So if he alledges a ſtatute acknowledged, he need not ſhew that 
it was pro vero et juſto debito; for it may be for performance of 
covenants, R. 2 Cro. 8. 35. KX. cont, on demurrer. 2 Cm. 
102. 

So, if he alledges a debt due to the king. R. cont, 2 Cro. 182. 

So, in plene adminiſtravit, the defendant need not alledye that 
his teſtator per ſcriptum obligat conceſſit; for it is not traveriable: 
and no one inall plead n g fudtun but the party luimſelf, his 
heir, executog, or adminiſtrator. R. Lat. 662. 

It he pleads ſeveral judgments, he may conclude each with an 
averment, or it may be more properly at the concluſion of the 
whole. 1 Sal. 312. | 

But if the defendant pleads ſeveral judgments, and no aſſets 
ultra, if any judgment be defective, the plaintiff ſhall have judg- 
ment : as, if one of the judgments was againſt the teſtator aud 
others, and it does not appear that the teſtator ſurvived, fo that 


he might be chargeable, R. 2 Sand. 50. K. 1 Sal. 312. 


If one of the judgments was in an inferior court which docs 
not appear to have juriſdiction, R. 8 Co. 133. . K. 3 Le. 
141. | 

{If to debt on bond defendant plead, that creditor by ſimple- 


contract had obtained judgment againſt him in the ſheriff's court, 
| in 
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in debt as upon conceſſit ſolvere, according to the cuſtom of Lan- 
an; he muſt add, that adminiſtrator is bound to pay it, as if 
due on obligation; and he muſt ſhew that the contract was made 
within the city, or it will be bad. Scudamore v. Hearne, H. 12 
C. 2. Andr. 340+] 

A plea of judgment recovered on a ſimple - contract pleaded to 
gebt on bond, muſt aver that ſuch recovery was had before notice 
of the bond debt. 1 Term Rep. 690.“ 

If a recognizance was by the teſtator and another, and it is 
not averred that the other was not paid. X. 9 G. 110. 6. 

If one of the judgments be found fraudulent ; ſor tho? he 
pleads that he has only 5 J. tra all the judgments, this is only 
form, and not traverſable. R. 1 Sal. 312. K. 1 Breton. 49. 

If one of the judgments was in debt, where it ought to be in 
eump/it. R. 1 Vent 198. 

And the faireſt way is to plead the judgment, and ſnew how 
much is due thereon. R. 1 Sal. 312, 

[Where a bond is forfeited in the liſe-time of teſtator, the pe- 
nalty is the /ega/ debt, and on iſſue what is due, mult cover fo 
much aſſets; but on a bond wl.cre the day of payment is not 
com”, the aſſets are covered ouiy for the ſum in the condition. 
Bane of England v. Morice, H. 9 G. 2. Str. 1028. B. R. B. 
210. 

To a ſpecin! plene adminiſtravit, if the plaintiff replies that the 
judgment was obtained, or continued, by fraud, it is ſufficient 
to alledge generally that it was by covin, without ſhewing the 
ſpecial matter. 9 G. 110. a. 

So, it is ſufficient to ſay, it was by cvin of the executor or ad- 
miniſtrator only. R. 9 G. 110. 

80 it is ſuſſicient to ſay that the recognizance Fc. was for pay- 
ment of a leſs ſum or for performance of covenants generally, and 
that the ſum is paid in ſatisfaction, or no covenant broken, with- 
out mentioning the time or manner. K. 9 Cz. 110. & 

And payment in ſatisfaction is ſufficient, without ſaying that 
the conuſee was ready to acknowledge ſatisfaction. R. 9 Co. 
110. a. 

And acceptance in ſatisſaction is a ſuſſicient ground to ſay 
that the recognizance is continued by covin. 9 C9. 110. 4. 

If the delendant pleads ſeveral judgments, the plaintiff may 
reply to each ſeverally, or to all, or part, or one, at his election. 
R 1 Sal. 298. R. Sho. 289. Shin. 299. 

li he replies to part, continued by fraud, he cannot reply to the 
others, aſſets ultra; for this is admitted. R. 1 Sal. 298. 

If the plaintiff replies, chained, or continued by covin, the de- 
fendant may traverſe or join iſſue thereon. 9 G. 110. a. 

If an executor pleads plene adminiftravit, and, after iſſue relia 
wrificatione confeſſes judgment, this is a confeſſion of the debt, 
but not of aſſets, K 1 Rel. 929. J. 25, Heb. 178. 

lithe plaintiff replies after judgment pleaded, that he prays exe- 
cution cum aſſets acciderint, afſets afterwards ſhall be in the firſt 


Pace applied to the judgments. R. 1 Sal. 312. 
Pp 4 If 
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ment for the whole debt. 1 Rel. 929. J. 15. but the exccuticn 


 Rop. 688.“ 


(2 D. 10.) 


Ia an aRtion ſt 


by an ad- 
miniſtrator. 


clerks ſay, that the precedents are otherwiſe. Vide Precedent; 


PLEADER. 


If the plaintiff on a plene adminiſtravit does not pray execution 
when aſſets ſhall happen, bur joins iſſue that there are aſſets, ang 
it is found againſt him, the judgment ſhall be, gued queren; l 
capiat. 1 Rol. 929. I. 20. Cro. Car. 373. Heb. 109. 

If affets are found, tho' to a ſmall value, there ſhall be judp. 


ſhall be only for the aſſets found, K. acc. Cro. El. 318. but the 


otherwiſe, Town, Jud. 68. R. acc. Cro. Car. 167. 373. R. ; 
C. 134. Dub. Mo. 246. Cre. El. 5 92. 

But now on a plea of plene adminiſtravit, the executor ſhall be 
liable only to the amount of the aſſets in his hands. 3 Term 


If there are two executors, and one is outlawed, and the other 
pleads plene adminiftravit, there ſhall be judgment againſt both for 
the debt, but for damages and coſts againſt him only who pleads, 
R. 1 Rol. 928. I. 47. 030. l.5. | 

So, if both plead, and it is found that one has, and the other 
has not aſſets, there ſhall be judgment againſt both. R. 1 Ke, 
929. J. 39. 

Otherwiſe, if they plead ſeverally by ſeveral attornies; for then 
he, who has not aſſets, ſhall be quit. R. 1 R.. 929. / 50, 

[If plaintiff can only have judgment de bnis reftatoris ; plene al. 
miniſiravit is a good plea in covenant, tho' the breach aſſigned is 
for nor-payment of rent incurred in their own time. Lyddall v, 
Dunlapp, H. 16 G. 2. 1 Wilſe 4. 

[If exccutor or adminiſtrator ſuffers judgment by default or 
confeſſion, and an action is brought on that judgment, ſupgeſting 
devaſtavit, he cannot plead plene adminitravit ; and ſo if he dies, 
and the action is againſt his executor or adminiſtrator. Sbeltn 
v. Hawling, H. 23 G. 2. 1 Vill. 258.] 

[After rule to plead iſſuably, he may plead judgment confeſſed 
on bond fince rule. Barnes 330.] 

[Zut after ſuch rule the court will grant further time, that 
another judgment may be perfected, that he may plead it. Bar: 


333+] 


In an action by adminiſtrator, he ought to be named admiai- 
rater. 2 
{Adminiſtrator ſhall bring an action on an aſſignment of bail 
bond given to him, as adminiſtrator, and not in his own name. 
Rig v. Ruſh, P. 6 G. 2. C. B. Fort. 370.) 
If adminiſtration be granted to him upon refuſal of the ext- 
cutor, who died inteſtate, it may be omitted. Reg. 14. a. 
Yet, if it is not omitted, it is not bad. Dub. Dy. 236. b. 
If there are ſeveral adminiſtrators, all muſt be joined. #4 
140. a. | 
[$9 he muſt ſhew by whom adminiſtration was granted. 2 Cre, 


89. R. 1 Sal. 38.] 


And it will not be aided on a general demurrer. R. 1 = 
: 105 
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And, if it be granted by a peculiar juriſdiction, he muſt ſay 
1 lealt, cui pertinuit, c. or loci illius erdinar” ;, for by ſuch an one 
on? theolog' 7. %%, „or by ſuch an one decau', abbat”, c. is not 
ſucbeient. 35 H. 6. 46. R. Ao. 367. Cm. El. 431. 701. 
D. 2 Cre. 556. D. 1 Sid. 228. R. Lut. 408. R. She. 35 5. 

Yet, the omiſſion of cui pertinuit, Qc. ſhall be aided after ver- 
4. R. a Mad. 133 Sho. 355. Skin. 551. 

E. debita modo omni] imports it. R. i, demurrer. 1 Sal. 40. 

but if adminiſtration be alledged to be granted by the king, it 
ij ſu icient, without more; for his authority is known. K. upon 
Lnurrer, Al. 5 3. 1 Sid. 302. 

So, if alledged to be granted by an archbiſhop or biſhop. R. 
Cn. El. 6. 997. 879. Adm. Cro. El. 791. Semb. cont. Cro, El. 
(a36.) R. 2 Leo. 155. D. 1 Sid. 302. R. Cro. El. 838. R. 

1266. 
= by an archdeacon ; for he is oculus epiſcapi. R. 2 Cree 
5b. 1 Sid. 302. R. 1 Lev. 193. K. 2 Kul. 150, 

Or by the official or commiſſary of a biſhop. K. 2 Med. 6 To 
I. Lut. 9. 1 Sal. 41. 

Ur by the vicar-general of a biſhop ; for this means his chan- 
cellor. 1 Leo. 312. | 

Yet, tho' a general allegation of grent of adminiſtration by an 
achbiſhop or biſhop is ſuthcient in a declaration, or inducement 
to a traverſe, it is not ſufficient in a bar or replication, for that 
muſt ſhew how he has authority. 2 Leo. 155, Cro. Al. (456.) 
191. 838. ide ante, (2 D. 4.) 

So it muſt appear when adminiſtration was granted. 

But grant of adminiſtration of the goods gue fuerunt inteflats 
tmpore mortis is ſufficient, without ſaying it was granted 2% mor- 
tm, c. for the other words import it. R. Cro. El, gos. 

$o, if an adminiſtrator ſues in the debet and detinet, except on 
his own contract, it will be bad. Vide ante, (2 D. 1.) 

80, if the plaintift omits profert litteras adminiſt in his declara- 
tion, it will be bad on a ſpecial demurrer. Vide ante, [O. 15.) 
— 2 D. 1.) 

But default of ſhewing by whom adminiſtration was granted, 
ſhall be aided after a verdict, by the /. 16 & 17 Car. 2. 8. 
1 Sal, 38. 

Or b plea of nan eff fuctum, or other collateral matter. R. 1 

38. ä 

An adminiſtrator, durante minori ætate A. the executor muſt al. 
kdge that A. is under the age of ſeventeen years: for under 
twenty-one is not ſuſfcient. R. 5 Co. 29. a. Cro. El. 602. 
Ar. 2 Cro. 590. Van. 93. Vide Adminiftratizn, (F.) 

And if he be adminiſtrator during the minority of ſeveral, he 
muſt alledge that all are under ſeventeen; for an averment that 
taree are, and nothing ſaid of the fourth, is not good. Dub, 5 
G. 9. Dub. after verdict, 1 Sid. 188. X. 2 Jau. 48. 

And the defendant may plead that the executor has attained his 
N of ſeventeen years. Per 3 J. Cro. Car. 5 16. 1 Kal. 910. 

30. 


So, 
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So, an adminiſtrator pendente lite, or during the abſence of 4 
mult ſhew that A. is abſent, &c. R. Med. Ca. 304. 18 ,, 
*Ld. Raym. 1071.“ 82 

But an averment that 4. is within age gencrally, j zen 
after verdict. CG. Cor. 240. * * 

So no averment, if the defendant does not take exception to i 
but pleads in bar, is good; for thereby he admits the plainttf 
to be able to ſue him. R. Lic. 632. Per Ch. J. 2 Hel. 466, 

And the judgment is not void. R. 1 Rol. 910. J. 20. 

80, in an action by an adminiſtrator durante minore atate of 4 
who is no executor, but only intitled to adminiſtration, it is fuk. 
ficient, if he alledges that A. is under twenty-one years; for in 
ſuch cafe the adminiſtration does not determine at the age 9 
ſeventeen years. R. inter Freate and Thomas, P. 13 7 J 
Rot. 102. (1 Ld. Raym. 667.) inter Edmonds and Shaler, C. B. T;. 
7. An. Rot. 340. (Reported Comyns's Rep. 159.) Vide Adminifira 
ter, (B. 6.) 

If adminiſtrator of executor has a verdict, judgment ſhall he 
arreſted, for there ſhould be adminiſtration de bot non. Bar; 


444+ ] 


(2D. 171.) In an action againſt an adminiſtrator, it muſt be alledged tha 


In an action 8 - yo 2 77 
dos adminiſtration was granted to the defendant, R. 2 Vent. 84. 


I aiminitra=s {Naming defendant adminiſtrator in declaration ſufficient aver. 
q tos. ment without ſetting out that adminiitration was committed to 
| him. Barnes 159, 160] f 
x But debita juris forms conceſſit is ſuſſicient, without ſaying by 
3 whom it was granted. Cont. 2 Cro. 10. R. acc. 2 Jon. l. R. 8 
. Lut. 301. R. 1 Sid. 228. ante 
A And in an action againſt an adminiſtrator, if he pleads, origiml Pie 
Y purchaſed before adminiſtration granted, there is 0 occaſion to By 
4 ſhew by whom it was granted; for the plaintiff by his action frath 
A againſt him admits him to be a legal adminiſtrator, Li. g. 4 
3 And if the action be againſt an adminiſtrator during the mino- e 
: rity of another, he need not alledge that the other is within 17 years, * 
Y for a ſtranger cannot know when his authority determines, and if 2 the 
a it be determined, the defendant ought to ſhew it. &. after verdi?, lun. 
* 2 Cro. 590. R. Tel. 128. R. Hab. 25 1. Per Wind, 1 &i. O 
* 57. R. Jan. 92. | b, / 
1 And therefore he may be charged by a ſtranger as adminiſtra An 
5 tor durante ininori ætate, if he continues in poſſeſſion after the Wes 
2 executor attains 17 years. Semb. 1 Sid. 57. Vide Adminjirs do, 
3 tion, (F.) do 
{ Or may be charged upon the ſpecial matter. 1 &. 57. do, 
4 ( D. 12.) To an action againſt an adminiſtrator, he may plead in abate- In 
[+ Pleas by an ment that he is not adminiſtrator, but executor. Vide Alat- &fenc 
F Jy ment, (F. 20.) Vide ante, (2 D. 4.) lige, 
| 8 If he be ſued as adminiſtrator generally, who is adminiſtrator for d. 
meat, during the minority of another. Lit. 20. & bin 
Who adminiſtred circa funeralia tantum, Qc. 37 H. 6.28. % and 


Another 


LEADER. 


Another adminiſtrator not named. Vide Abatement, (F. 10.) 

I he pleads that he adminiſtered in a ſpecial matter only, and 
mrerſes the adminiſtration modo et forma, he muſt ſhew that he 
#1 that which would be an act of adminiſtration, R. 37 H. 6. 
. the original is teſtad before the adminiſtration granted. Lat. 
Vie Abatement, (G. 6.) 


go an adminiſtrator may plead in bar ne ungues adminiſtrator. 1 V. 130 
ar, 


dh. Ent. 286. Cl. A. 117. Vide ante, (2 D. 7.) 

Plne adminiſtravit general or ſpecial. Vide ante, (2 D. g.) 

But if he pleads p etainer, it is not ſufficient to ſay, that admini- 
tration was committed, without ſaying that it was committed to 
lim. R. 2 Jon. 23. 

$ it is no plea in bar that he is executor, not adminiſtrator. R. 
Vin, 365+ 

m zäniniſtrator truſtee in inteſtate's marriage- ſettlement, 
vio corenanted to leave by will, or that his executors, &c. ſhould 
u 700 J. to truſtees, to pay the intereſt to his wife for life, then to 
die among the children, and if none, as he ſhould direct, may 
ſleid plene adminiftravit, and give retainer in evidence, and plaintiff 
vil be nonſuited, and cannot have judgment of aſſets quando acci- 
brint; for if defendant dies before the widow and the co-truſtee, 
be money will be out of his hands at her death. Plumer v. Mar- 
dart, P. 3 G. 3. 3 B. M. 1380. ] 


2. a... 


= — * 
E _ 


cn 


$ to an action by an adminiſtrator the defendant may plead in (2 D. 240 


antement, that there is another co-adminittrator living not named. 
ib ante, (2 D. 2.) Vide Abatement, (E. 14.) 


he" 
. 


— 


But he cannot plead that another has the right to the admini- nittrator. 


ſation, R. 1 Mod. 231. 

Jet he may plead that another is executor: but if the property 
e ld in the inteſtate, he cannot give in evidence that there is an 
aecutor, it ſhould have been pleaded in abatement. Otherwiſe 
the property be laid in the adminiſtration. Per Holt. Ld. 
kom, 8 24.“ 

Or in bar, that adminiſtration was never committed to the plain- 
i. Han. Ent. 105. Cl. Af. 117. 

And this, if it was committed by a biſhop or peculiar, when it 
bes not belong to him. Vie Adminrater, (B. 5.) 

do, that the inteſtate at his death reſided out of the dioceſe of the 
kibop, who granted the adminiſtration, 1 Sal. 37. 

do that adminiſtration was granted to another. 1 Sal. 38, 


ln an action againſt an executor, or adminiſtrator, if the ( 
Gfendant pleads a matter in bar, which lies within his know- 


l 


3 


— * — — — on — - 3 
5 — a - 


4 
ſ 
- 


be, and is falſe, judgment ſhall be for the debt as well as ex*cutor or 
br damages and coſts de bonis teftatoris fr, et fi non, tunc 1 
0 bm proprits : as, if he pleads ne unques executor, and it is When 4 


Fend aguluſt him. K. 1 Rol. 930. J. 40. 933. f 4 28. Of. Ex. 
263. 
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263. Teton. Jud. 5 7. or ne unques adminifirator. Tom. Jud, » 
3 Sand. 217. | 5 ih 

If an action be againſt divers executors, and one pleads n, 
ques executor, and the others plene adminiſtravit, and it js "hs 
againſt them, there ſhall be judgment againft all d bj; teftateris 

fr, Sc. et ſi non, againſt him, who pleaded ne unques executer, + ben 
propriic. 1 Rol. 932. J. 52. 

In an action againft ſeveral executors, if one appear and the 
others are returned mt found, the plaintiff may proceed againſt 
him that appears, and if he recover, he ſhall have judgment 
againſt all; and all muſt join in a writ of error. ILA. Ran. 
870. * 

[One executor pleads a good plea, the other a bad one, jude. 
ment {hall be againſt one executor only. Baldwin v. Church, l. 
1 G. Str. 20. 

If an executor pleads ne ungques execntor, and it is found again 
him, the judgment ſhall be de b;nzs propriis, tho? he has neither 
proved the will, nor adminiſtered. Of. Ex. 264. 

And tho' he has refuſed before the ordinary. Dub, Of, 
Ex. 264. 

Otherwiſe, if an action is brought againſt the executor of 3, 
who was the executor of C. who pleads B. ne unques executir, 9, 
2 Lev. 133. | 

Otherwiſe in a ſcire facias againſt an executor, if he pleats 
ne ungues executar, and it is found againit him, the judy. 
ment ſhall not be for the debt de bonis propriis, for the plaintiff 
demands execution de bonis 7eſtatoris. R. 1 Rol. 933.1. 30. K. 
Lit. 53. 

805 if an executor or adminiſtrator plcads a releaſe to him. 

Felf, and it is found againſt him, the judgment ſhall be for 


the whole / non de bonts propriiss D. Mo. 70. 2 Cri. 672. 


Off. Ex. 265. 

On payment, or performance by himſelf, Off Ex. 26;. Di. 
Ao. 70. 

So in all cafes on the return of a devafiavit againſt an executor, 
or adminiſtrator, there ſhall be judgment againſt him for the 
debt as well as damages and coſts de bonts teftatoris, fi, Cc. tt} 
wm, ds bonis propriiss R. 1 Rol. 932. I. 3%. 35. R. Mo. 29). 
Dy. 105. 6. | 

Or upon a return that the goods are Hie. 1 Rel. 932. J. 36. 
R. 2 Sand. 403. bo 
And, if there be judgment againſt huſband and wife executriz, 
and a return that the huſband waſted, it ſhall be de bonis fit pri 
priis. 1 Rol. 932.1. 25. 

If a return that the wife waſted dum /-/a, it ſhall be de benis pr 


ris of both. I Rl. 93 1. * Jo R. Cro. Car. 519. 


And if the firſt judgment was de bonis /:fatoris, fi, c. et fi nin 
tunc dampra de bonts preprits againſt huſband and wife executri, 
and afterwards a deva/tavit is found, the judgment ſhall be againit 
them de bonis propriiz. R. 1 Kl. 930. J. 50. Cv. Car. 519. 


4 
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r there be a deaſavit by one executor only, the judgment 
tull be of his proper goods. Dy. 210. a. R. Go. El. 318. 
gr the other executor ſhall not be charged for the wrong of his 
executor. | 
Ori a devaſlavit be charged againſt two executors, and found 
gad one, and nothing ſaid quad the other, it is bad. Sexzb. 

1. 571. 

* "There m executor or adminiſtrator is charged for his 

own proper aft or default, the judgment ſhalt be for the 

Abt and damages de bonis teftatoris, et fi nen, de bonis propriice 

, in detinue for a detainer after the teſtator's death. 1 Rl. 
J. 37. 

8 amp by legatee againſt executor in his own right on a 
ſpecial promiſe in conſideration of aſſets, judgment ſhall be de bonis 
griprits. Coup. 292. i 

jn debt, for rent incurred after the death of the teſtator. 

Ri. 031. J. 3. 

8 In <a. a for a breach after the death of the teſtator. R. 
' Sand. 112. R. 2 Cro. 648. Vide paſt, (2 D. 16.) | 

If an executor acknowledges ſatisfaction upon a judgment to the 
teftator, which is afterwards reverſed, there ſhall be reititation, þ 
mn, Ec. de bonis proprits. 2 Rol. 400. 

And if the act or default of the executor or adminiſtrator is the 
foundation of the action, the judgment ſhall be de bonis propriis on- 
ly: a3, in 4/iaxp/it againſt an executor on his promife upon good 
conſideration :0 pay the debt of the teſtator. 1 R. 930. J. 15. 
90. 93. 4. R. 2 Leu. 122. D. 1 Leo. 240. R. Ov. El. 406. 
.. 419. 1 Leo. 94+ 

ln covenant againſt an executor or adminiſtrator, for a breach by 
him of a covenant in a leaſe, which he has as executor or admini- 
ſtrator. R. 1 Sal. 30g. 

When the judgment is de bonis propriis, and upon a eri facias, 
ulla bana is returned, the execution ſhall be bycapias or cgi. Dy. 
185. ö. 

What ſhall be a deveſfavit, and how found. Vide Adminiſtration, 
(L. 1, 2.) 

[lf judgment on verdict is ſigned aſter teſtator's death, a ſecond 
indebt, on that judgment de honis te/tatoris, whereupon error and 
judgment affirmed; a third ſuggeſting devaſlavit de bonis propriic, 
nd a fourth on debt on che laſt, and executor held to bail; all is 
regular, Barnes 248. 


But in all caſes where the action is againſt an executor or admi- 
nſtrator, merely as executor, or adminiſtrator, the debt ſhall be re- 
wrered only de bonis teftatoris, and the damages, which are for the 
lay, de bn teflatoris, et fi nan, de bonis proprits. 1 Rol. 928. J. 358. 
D. 1 Sul. 399. 1 Brownl. 50. ; 

Tho' the executor or adminiſtrator pleads a falſe pla : as, plene 
duiniflravit, and it is found againſt him. 1 N.. 931. l. 27. Oy. 
E. 206. Tau v. Jud. 37. 


Or 


Soy 


(2D. 16.) 


When net. 
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Or it is determined againſt him upon demurrer. Dy. 32. 4. 
8o, if he pleads a judgment, and no aſſets ultra, and it bo K 
ed that it was by covin, and found againſt him. R. 1 Ry} 3 
40. 1 And. 150. | BY 
So, if he pleads non g/t factum teftatoris, 1 Rol. 93 1. J. 1c. 
Dy. 32. a. in marg. ke. _ | "0" IO 
Or a payment after the teſtator's death. R. 2 Cro. 191, 
Or in quare impedit makes title by a falſe grant to the tet 
1 Rol. 928.1. 45. : 
7 Or pleads in abatement, another executor nt named, 1 Ri. 931, 
» 26s 
So, if the breach be by the executor himſelf: as, if 4. cove. 
nants to pay 50 J. if he, or his exccutor, ſells the land, and the 
executor ſells it. R. 2 Rol. 415. 
Tho! the executor might be charged as aſſignee as well as execy. 
tor. Semb, 1 Sal. 317. 4 
So, if an executor or adminiſtrator is charged in an action, where 
the recovery is wholly in damages. 1 Rl. 928. J. 40. and the coll 
only ſhall be / non, &c. de bonis propriis. 
4 So, in covenant, upon a breach by the teſtator. R. 1 RA. gz. 

45 

So, in covenant againſt an executor upon the teſtator' 
deed, if the breach be alledged in nonfeaſance by the exccutor 
himſelf, the judgment ſhall be de bonis teftatoris tantum : as, for 
not repairing. R. 1 Rol. 932.1. 5. Dy. 324. b. R. Hb. 189. 
[Clements v. Walker. (Error from Ireland.) H. 8 G. 3. 4 B. . 
2154.) 

For not making offer of a preſentation. R. 1 Rel. 911. 
1. 50. | n 

80, in debt upon a bond, for non- performance of covenants, . 
2 Go. 647. R. Hob. 283. 

S3o, tho' the breach be for a voluntary neglect, or act of the er. 
ecutor; for the charge is founded upon the deed of his teſtator, 
R. 2 Ov. 671. Adm. 1 Sand. 112. R. Hut. 35. 

In all caſes where the plaintiff is delayed, tho the demand be it 
bonis teſtatoris; yet the coſts or damages given for the delay {hai * 
be de bonis propriis, non, &c. 1 Rol. 928.1, 35. | | 

Tho! the executor or adminiſtrator ſuffers judgment againſt hin th 
2 dicit, or non fum informatus. Off. Ex. 268. 1 Rl. 933. l.. | 

2 Sand. 107. Aſh. Ent. 282. 
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g tor 
, So, if he confeſſes the action. 1 Rel. 933. J. 10. | | 
y So, if he appears at the return of the ſummons, and pleacs 1 13 
abatement, and on the r/ponndeas ofer ſuſfers judgment by mil cit 
R. Cro. Car. 5 19. f 
So, if an action be brought againſt huſband and wife, as erer I 
trix, or adminiſtratrix, the judgment ſhall be for damages and cott: * 
fi non, &c. de bonis proprits of both. R. Cv. Car. 519+ | 14 
But if an executor, or adminiſtrator, makes no delay or defaui ? 
the coſts or damages as well as tie debt ſhall be de font ga bel 
tantum : as, if he at the return of tie ſummens acknowledges D: 


ac 10 
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aftion, and ſays that he has not aſſets, and it is found ſo. 1 Rel. 
J. 15. 

4 at the return of the ſummons he pleads, that he was always 

ready, and yet 18. 1 Rol. 933 4. 20. 

If the judgment be de bonis teflatoris, fr, Oc. ef fi non tunc damna 
I knit propriis, the ſhenff may not levy the damages de bonis te/ar- 
tris, if he cannot levy the whole debt alſo de bonis teftatoris; ſor the 
damages in ſuch caſe ſhall be of the goods of the executor. X. 
| Leu. To 
And if the ſheriff does otherwiſe, his return and all proceedings 
thereon, will be bad. 1 Leu. 7. 


(2 E. 1.) In Actions by and againſt an Heir, 


In an action by an heir, who ſues upon a grant or covenant to ( E. r.) 
lis anceſtor and his heirs, he muſt be named heir. In an aQtion 
Otherwiſe, if he ſues in his own right, tho' he comes to the right men 
by deſcent: as, in detinue of charters, which he claims as heir. 75. 

D. I. 3. c. 6. 

$ohe muſt ſhew how heir. 1 Sal. 355. 

Debt by the heir or ſucceſſor ſhall be in the debet and detinet. 
47 Ed. 3. 23. be ; 


In an action againſt an heir, the defendant muſt be named heir. (z E. 2.) 
Vide Abatement, (F. 20.) * ö 
But it is ſufficient it he is ſo named in the count, tho? not in the — 15 
vrit. Reg. 140. a. 
And, if it be againſt the heir of an heir, the plaintiff muſt ſhew 
kow heir ſpecially, for againſt him as heir generally to A. if he 
pleads that he has riens per diſcent from A. it ſhall be found for the 
defendant, R. Cro. Car. 151. 
If it be againſt an heir in gavellind, it ſhall be againſt all the 
ons together. Bro. R. 195. Bend. pl. 205. 
By the A 3 & 4W. & M. 14. an action may be brought 
azainſt the heir and deviſee of the land jointly, Clift. 243. 
So, in an action againſt an heir on a bond, c. of his anceſtor, 
the plaintiff muſt ſhew that the heir was bound, 
So, in an action upon an afſumpſit to pay the debt of his anceſ- 
tor, R. 2 Sand. 136. R. cont. 1 Sid. 31. 
and the omiſſion ſhall not be aided after verdict. R. 2 Sand. 
136. Ray. 128. 1 Vent. 159. 
But it may be amended. Lut. 508. 
Debt againſt an heir on the bond of his anceſtor ſhall be 


in the debet and detinet. Pl. Com. 441. 4. Dy. 344. b. R. 
| Sid. 342. 2 Leo, 11. K. 1 Lev. 130. R. Jon. 87. Reg. | 
140. a, 


And, if the heir received ſufficient out of the land, and died 
* _— againſt him, debt lies againſt his executor. Semb. 
'* 344+ 5. | 
Aud 
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And there is no need to ſhew in a declaration, that the heir ha 
afſets ; for it ſhall be intended prima facie. Dy. 344. b. 

But in an action againſt an heir, it is ſufficient that he is named 
heir to him who was laſt ſeiſed. | 

So, if A. tenant for life, remainder to his eldeſt ſon in tail, te. 
mainder to A. in fee, dies, and the eldeſt ſon enters and * 
wards dies without iſſue, debt lies againſt the youngett ſon, as heir 
to A. without naming his elder brother. R. Sho. 248. 3 Lev, 286 
287. 3 Mod. 253. ö 

So the plaintiff need not ſhew how the defendant is heir; for it 
does not he within his knowledge. R. 1 Sal. 355. 

So the omiſſion of debet ſhall be aided after verdict. Semb. 1 $i; 
342. R. 2 Med. Ca. 356. 


(2 E. z.) In an action againſt an heir in the place of his anceſtor, if he is 
on an within age, he may pray that the parol may demur 'till his full age, 
Vide Aſſets, Cl. Alf. 401. Vide Enfant, (D. 1.) | 

(A—b.) o in debt againſt heirs in gavelkind, if one be within age, 4. | 

| Ent. 241. Bro. R. 195. | 

Or againſt parceners. 3 Co. 13. a. 

But if all are outlawed, and the others are pardoned, but not the 
infant, the parol ſhall not demur for the nonage of the infant, R. 
Ao. 4. Dy. 239. a. Bend. pl. 205. * 

And at the full age of the infant there ſhall be a re-ſummonz 
againſt all the co-heirs. Bro. R. 196. 

But the heir cannot plead that the executor, or adminiſtrator, 


has aſſets, Pl. Com. 439. b. R. Dy. 204.6. 1 And. 7. i 

Or, that there is an executor, or adminiſtrator; for the oblige _ 

may ſue one or the other. N. 3 Lev. 189. R. Bead, pl. 142. 6 

. Or, that there is another action depending againſt him as execu- b 
tor. R. 3 Lev. 303. 4. : Sh 

Or, that the plaintiff has recovered part againft the executor or f 


adminiſtrator, Semb, 3 Lev. 304. 
The ſafeſt way for the heir is to confeſs the action, and ſhew the "ne 
certainty of the aſlets deſcended to him. Pl. Com. 440. a. | 

Or, if he has no aſſets, to plead riens per diſcent. Lut. 290. Br. 
R. 195. | | 

Fg if he has only a reverſion after an eſtate tail; for he may 
plead generally. Nothing by deſcent. 3 Leu. 287. 2 

[Or that he has paid debts to more than the value of the lands 
deſcended to him. R. on demurrer. In C. B. Buckley v. Nightin- 
gale, M. 12 G. Str. 665. J | 

So he may plead, nothing but a reverſion after an eflate for life u 
gears. Aſt, Ent. 262. Dy. 373. b. Lit. 443- 

Or, except ſuch lands and alſo a reverſion. Tho. Ent. 208. 

But he cannot plead a recovery of dower by a decree in chance!) 
R. 1 Sal. 355. 

So an heir may plead a releaſe to himſelf. ; 

Or a releaſe to the executor, or adminiſtrator of the obligot. 


: Co. Lit. 223. As 0: 
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Or a bond by the executor, or adminiſtrator, for the ſame debt. 
g. 1 Med. 221. 225. Vide poſt, (2 W. 46.) 
Or retainer for his own debt. 2. 2 Ver. 62. 
To debt by an obligee of his anceſtor, the heir cannot plead 
hat he has laid out money in repairing the premiſſes and claim 
o retain on that account. 1 Term Rep. 454. | 
If the heir confeſſes aſſets, he ought alſo to confeſs the action. 
nb. Lute. 444» | 
If he has a reverſion, that the leſſee entred and the reverſion 2 


deſcended, Dub. Lut. 444. 
And he cannot pray a delay of execution during the term. X. 


1 Sal. 355» 


To riens per diſcent the plaintiff may reply, afſets deſcended, (2 E. 4.) 
Aft. Ent, 1 Dy. 344. b. Bro. R. Ms Op DM * 
Or a writ purchaſed by journeys accompts, and that he had aſſets | 
it the purchaſe of the firſt writ, Lut. 290, Ce. 8 
So, if he pleads, riens per diſcent præter a reverſion after an | 
fate tail, the plaintiff may ſay, that aſſets deſcended generally; 
for preter is idle, and the plaintiff ſhall anſwer to the material 
part only. R. 2 Mod. 50. 
80 by the ff. 3 & 4 W. M. 14. the plaintiff may reply that the 
tefendant had aſſets by deſcent before the original purchaſed. 
After riens per diſcent pleaded, the plaintiff may pray execu- 
tion of aſſets cum acciderint, 8 Ce. 134. 4. 2 Sand. 220, 1 Sid. 
148, 1 Rel. 57. 
Or if riens per diſcent preter, he may pray execution of aſſets 
confeſſed, | 
Or reply that the defendant had aſſets u/tra. 2 Mod. Int. 222. 
And if he replies aſſets ira, he may waive it, and pray judg- | 
went of aſſets confeſſed cum acciderint. 1 Kol. 57. | 


And now by the /f. 3 4 V. M. 14. that he had aſſets — 
before the original purchaſed, or bill filed, and if it be found fo, 1 
to the heir has aliened, the plaintiff ſhall recover againſt him 1 
w the value of the ſale, tho' the alienation made bond fide ſhall be 
in force. | 

And ſuch replication ſhall conclude to the country, ©, 

5 Mid. 123. 


And it need not ſay, to the value of the debt; for the value is 
not material, Semb. 5 Mod. 122. 

do the defendant cannot by rejoinder ſay, that he has paid an- 
aller debt to the value of the aſſets ſold. £2, 5 Mod. 121. 123, 


lf the heir confeſſes the action, and ſhews the certainty of 2 E 5.) 

allts, he ſhall not be charged in perſon, goods, or other land, J"4gment 
acept what he had by diſcent from his anceſtor. PI. Cem. 440. _ IN 
„ Town Jud. 67. 2 Rol. 71. J. 50. 70. J. 35. 
I he pleads, rieus prater a reverſicn, the plaintiff may take 
ſudzment for debt and damages de revertion” predict levand* cum 
ar derit, Dy. 373. L. 

Vol. V. Q q But 
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But if the heir pleads a falſe plea, which he knows of his own 
knowledge to be falſe, there ſhail be judgment againſt him gere 
raily, and execution of his own proper lands and goods, 5 
ag. iaſt his body, by capias ad ſaiisfuciendum,. like as for his own 
proper deht. Pl. Cam. 440 a. 2 Kal. 70, I. 40. 

So, if he pleads vient per diſcent, and it is found againſt him, 
Pl. Com. 440. a. Dy. 149. a. 2 Les. 11. 

90, if he pleads payment by his anceitor, and it is ſound again 
him. FK. per 3 J. Db. cont. Sho, 78. Vide infra. 

Or payment oy another bond. R. Carth. 93. 

* Tho? che aftets found ate ſmall, and not to the value of de 
debt, 

So, if his plea be falſificd in part by a jury of H. tho the 
trial ought to be by a jury of II and A. Semb. 2 Lov, 178. 

99, if the plaintiff hes to the court, that the defendant ha 
received irom the death of his anceſtor, before the original ſued, 
aitets out of the profits of land which defcenged, and the deſend. 
ant does not deny it. X. 2 Rel. 71. J. 5. Per Dy, 344. 6. 

So, if judgment be againſt the heir by nil dicit. P. Cn. 
440. a, Cent. Dy. 81. @. but R. acc. in marg. ibid, R. M, 
822. Cro. El. 692. Vide . 3 & 4 V. & M. 14. ſed. one. 
fenult” Ciut. Jau. 88. Acc. 2 Rel. 71. J. 45. 70. I. ult. Ct, 
Poph. 255. 

Or, by nen ſum informatur. Pl. Com. 440. a. Cant. Dy. 81, 
in marg. Acc. Dy. 344. 6. nt. Jon. 88. Acc. 2 Ri, 11, 
1. 45. 70, J. 50. | 

Or, by confeſſion. Pl. Com. 44c. a. if he does not alſo ſhew 
the certainty of the aſſets. Dy. 244.b. Vide ſt. 3 © 4W.6 
M. 14. Cont. Jon. 88. Acc. 2 Rol. 71. J. 45. 70. I. 45. 

So, if judgment be againſt the heir upon demurrer. Pl. Un. 
440. 6. Perjl. 3 & 4 W. & M. 14. 

Or, by any other means except confeſſion and ſhewing the 
certajnty of the aſſets. FI. Com. 440. a. 

By the %, 3 & 4 77. & M. 14. a. deviſee of land, who is ſuable 
with the heir by that ſtatute, ſhall be liable for a falſe plea by 
him pleaded in the fame manner as the heir ſhould have ben for 
a falie plea, or not confeſſing tne aficts deſcended, 

Put if there be judgment againſt the heir upon a falſe plea, ay 
for his proper debt, it ſhall be only of a moiety of all his lands. 
R. Fon. 87. | 

So, in ſire ſucias againſt an heir, for he is charged as zertenart, 
(ro. Car. 299. 313. 

And the plaintilf ſhall have his election to take judgment again 
him, as fer his proper debt of the moiety, or to take judzmentol 
all the lands, which he has by deſcent. R. Fon, 88. 2 Kal. 71. 
J. lt. . 16. P. RN. 153. | 

Yet if he takes judgment for the lands which deſcended, l 
will be error, if it dots not appear to be by the plaintiſf's afent. 
E. 2 N 71. |. 20. 

Tno' it is found by the jury, who find tl + iſſue, or by wiit of 
inguiry, that hc has lands by g t. N. 2 Rl. 71. J. 30. * 
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Yet in a ſcire fucias upon a judgment or recognizance, againſt 
n keit, if he pleads a falſe pica, the judgment ſhall be ſpecial 
zcainft him for aſiets which deſcended. Dy. $1. a. in marg. X. 
Jeu. 87, Carib. 93 Vide ira. 

do, in debt againſt an heir upon a deed of his anceſtor, who 

leads non e factum, and it is found falſe, the judgment ſhall be 
only for aflets which deſcended ; for it was not falſe in his own 
knowledge. R. Cro. Car. 437. | 

80 in annuity againſt the heir on his anceſtor's grant, who 
pleads non ft factum, and it is found againſt him, the piaintiff may 
have judgment for aſſets which deſcended. R. 2 Rc. 71.1. 15. 

So by the A. 29 Car. 2, 3. (which makes a truſt in fee- ſimple, 
and allo an eſtate pry auter vie, which comes to the heir as a 
ſpzcial occupant, allets in the hand of the heir) no heir, who 
becomes chargeable by that act, ſhall, by reaſon of any kind of 
plea, confellion, or nient dedire, be chargeable to pay out of his 
own eſtate. 

So by the /f. 3 C4 . M 14. if the defendant pleads ries 
ter diſcent the day of the original or bill filed, the plaintiff may 
reply, aſſets before the original; and if 1t is found for the plaintiff, 
the jury ſhall inquire of the value of the lands deſcended, ang 
thereupon judgment and execution ſha'l be awarded. 


Execution ſhall be againſt the heir, for the whole of the land (, x 6.) 
deſcended, 3 G. 12. 4. Pl. Com. 441. a. Semb. Dy. 81. @, Execution, 
Jen, 87, 2 Rol. 71. J. 50. 

And, if land deſcends to the cldeſt fon, and other land, being 
of the nature of Borough Eugliſb, deſcends to the youngeſt, the 
whole ſhall be taken in execution. Jen. 88. 

So, if land deſcends as well on the part of the mother as Ji 
on the part of the father, the whole ſhall be taken. 3 Co. 14. 4. 

Jun. 88, | | 

So, if land deſcends to parceners, the whole ſhall be taken, 

80, if land of the nature of gaveltind deſcends, Jen. 88. 

And if execution be ſued againſt one fon or daughter only, it 
may be avoided by /cire facias, ot ardita quere!a; for all the heirs 
ought to be contributory. 3 Cz. 13. 

If there be an action againſt an heir by A. and afterwards an- 
other action by B. who has judgment firſt, he ſhall have execution 
prior to A. tho? he obtained judgment aſterwards. 1 Med. 253. 

f there be an action againſt an heir, and judgment thereon, 
the execution mall be of the land in his hands, which deſcended, 
to he has paid to other creditors to the value of the land in his 
hands, Kelru. 63. 5. 

But if there be judgment againſt the anceſtor, who afterwards 
ziens part, and dies, and execution be ſued againſt the heir only, 
tis well; for he thall not have contribution againit the alicnec, 

R 3 Co. 12. 3. 2 

do, if there be judgment againſt an heir on nil Jicit, the plain- 
tf ſhall not have a capias ad ſatisfociendum againſt him for it is 
wt his proper debt. Dy. 81. 4. K. cont. Cro. El. 692. 


Q q2 So, 
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So, if the judgment be againſt him on non ſum infrny,, 


Dy. 81. a. in marg. 


What lands are aſſets in the hands of the heir, Vid Aſet, 
(A.) 


(2 F. 1.) In Actions by and againſt an Aſſignee, 


(2 F. 1.) In an action by an aſſignee, the plaintiff muſt ſhew hoy 
32 aſſignee. 
— ; If he ſues for rent upon a leaſe by another, he muſt ſhey ; 
CS legal eſtate or title to it. R. C. El. 535. | 

But if he ſhews an aſſignment, it is ſufficient ; tho? he does 
not name himſelf aſſignee. R. 2 Cre. 240. R. per 3 J. Gn, 
El. 823. 

So, * an aſſignment be by huſband and wife, where they were 
ſeifed to them and to the heirs of the huſband, it is ſufficient tg 
declare as aſſignee of the huſband ; for the eſtate for life of the 
wife is merged. R. Cro. Car, 285. Jon. 30g. 
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( F. z.) In debt for rent againſt the deviſee of the leſſee, the plainti 
In an ation muſt ſhew an entry by the aiſent of the executor, or virtue ly 
againſt an 8 
adgnee, ON Cro. L. 535 

N But it is ſuſnñcient to charge the defendant as aſſignee of B, ty 

whom the leaſe is made by which he covenamee 10 repair; tho 

he be only executor, or adminiſtrator, to ſuch aſſignee. I. 


Carth. 519. 
As to proceedings and pleadings in account, vide Accimyl, 
(E. 1, &c.) 


(2 G.) Pleading fn Aſſumpſit what Pleas good, 
(2 G. 1.) Non Aſumpſit, &c. 


As to a declaration in aſumgſit, vide Action upon the Caſe ih. 
1 Aſſumpfit, (H. 2, &c.) 1 
Pleas in afſumpſit are, 1ſt. non afſumpfit, of aubich vide Aim 
upon the Caſe upon Afſumpfit, (H. 5.) | 
2d. Non aſſiumpſit infra ſex annos, Of which, and replicatiins 
thereto, vide Action un the Caſe upen Afſumpſit, (H. 6, 7.) 
zd. Another promiſe with a traverſe of the promiſe in the decls 
ration: but this is a bad plca, for it amounts only to the general 
iſſue n aſſur;/fit. R. 2 Rol. 350. Fide ante, (E. 14.) 5 
[Not guilty is bad on demurrer, tho' good after veruici 


Marſham v. Gibbs, M.g G. 2. Str. 1022.] 
(2 G. 2.) Tender, 


go the defendant may plead matter in excuſe or diſcharge: 25 
befor a general imparlance, he may plead a tender, and always 


ready. Lit. 226. 238. Cift. 203 84 tender 
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A tender of bank notes is good, unleſs ſpecially objected to 
on that account, at the time. 3 Term Rep. 534.* 

elf J. B. and C. have a joint demand, and C. a ſeparate demand 
on D. and D. offer to A. to pay him both the debts, which A. 
refuſes without objecting to the form of the tender, on account 
of his being intitled only to the join? demand, D. may plead this 
tender in bar of an action on the joint demand, and ſhould ſtate 
it 25 a tender to A. B. and C. 3 Term Rep. 683.* 

[If the tender is one day after the day of payment in a pro- 
miſſory note, it is not good. May v. Cooper, H. 8 G. Fort. 
36] * Juære whether it be not ſufficient, if made before the com- 
mencement of the action! 

[After an imparlance had by executor, he ſhall not plead tender 
by the teſtator, and that teſtator and executor were and are al- 
ways ready to pay. Mood v. Ridge, M. 5 G. 2. Fort. 376.) 

After general imparlance, leave to plead tender may be in the 
frlt four days of next term. Barnes 343. 354+] | 


On want of time for the poſt, declaration delivered late, de- 


fendant may have leave to plead tender after the four days. 
Barnes 351. 353. 357+ 361, 362. ] 

[So if plaintiff amends his declaration, defendant may have 
ave to plead tender as of laſt term, or that plaintiff accept his 
tender of the preſent. Barnes 359. ] 

ender cannot be pleaded after rule for time. Barnes 337.] 

When and how this muſt be pleaded. Vide pet, (2 W. 28.) 

do non aſſimpſit to part, and tender of the reſidue. C. Ag. 
104, Clift 202, 

[Defendant cannot plead non aſſiumpſit to all, and a tender as to 
part, Dowgall v. Bowman, M. 11 6. 3. 3 Will. 145.) 

To a tender after imparlance, the plaintiff may plead that as an 
abel. Clift 203. 

Or, he may demur. Lut. 227. 239. 

[lf tender ante diem exhabitionis billz is pleaded, plaintiff ſhall 
not make up the book with the general memorandum, referring 
to the firſt day of term, which was before. the tender, but with 
a ſpecial memorandum, according to the fact. Smith v. Key, M. 
12G. Str. 638.] 

(If tender is pleaded, the placita is no evidence, but an original 
mult be produced, Barnes 165.] 


(2 G. 3.) Within Age. 
Within age. Lut. 240. | 
When and how it muſt be pleaded, and replications thereto, 
vue poſt, (2 W. 22.) —ante, (2 C. 2.) 
1. cannot plead, within age, and traverſe the promiſe. R. 
Ms 146. 


(2 G. 4.) Outlawry. 


| Oo, to an indebitatus aſſumpſit, where the ground of the action 
0 forfeited by outlawry, it may be pleaded in bar, that the plain- 
is outlawed. C3. Lit. 128. b. 3 Lev. 29. Lu. 1512. 

Q ay} So, 
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ſellions. Iod. Cu. 156. 
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So, in a guartim merit, tho' the demand be not reduced to 2 
certainty, K. 2 Vent. 28 2. Lin. 1514. . 
So, in afſumb/t, upon a bill of exchange. X. 3 Lev. 20. 

How it thall be pleaded in ohatement, vide Abatemezit, (L 2.) 

How in bar, vide pot, (2 W. 24.) 

If it be pleaded in bar, and the gutlawry be reverſed before the 
day for bringing in the record, there thall be only a ud 
oufler. R. Tel. 36. 2 Cro. 484. 

Otherwiſe, if he fails to bring in the record upon the dir 
when there was no reverſal, for then there ſhall be final judginent, 


KR. Cv. Car. 566. 


(2 G. r.) Foreign Attachment. 


So, to an aſſumpſit the defendant may plead a recovery by a f. 
reigu attachment on a plaint entred before the original or bil 
filed. Lev. Ent. 2. 

And to an indebitatus afſumpſit it ſhall be given in evidence upen 
non aſſimpſt. Lut. 995. 

If the plaint was entred before the original filed, Per Trete, 
1 Sal. 291. Per Halt, if there was a condemnation before the 
original, 1 Sal. 280, 

[The defendant muſt ſhew, that plaintiff in foreign attachment 
ſwore his debt. Hatton v. Iſemonger, M. 12 G. Str. 641.) 

When and how it thall be pleaded, wide Attachment, (H,—l.) 

The plaintiff may reply to it that the debt aroſe out of the ju- 
riſdiftion, Lev. Ent. 10. R. 3 Lev. 23. 

Or may traverſe the cuſtom. 

Or demur, | 


(2 G. 6.) Compoſition, 


So the defendant may plead a compoſition with his creditors 
according to the ſtatute. Laut. 265, Clift. 156. 

And it ought to conclude, as it was a releaſe. Lut. 271, for 
it is in the nature of a defeaſance. Per Heli. Vide Campi“ 
Rep. 112. 

And in pleading, it is ſufficient to purſue the words of the 
tatute. R. inter Feltham and Cudworth. { Reported in Cm? 
Rep. 112.) | | 

And there is no need of a profert hie in cur. N. Mid. Ci. 58. 
ide Comyns's Rep. 112. ) | 

It is ſufficient, if it be for the equal beneſit of all the crec- 


tors, tho” it be not ſo mentioned in the compoſition, (Je 


Cemyns's Rep. 112.) 
It he ſhews that he was inſolvent ; for it ſhall be intended that 


he continued ſo, if the contrary does not appear: K. Mud. 
Ca. 58. 

But he muſt ſhew that he was inſolvent at the beginning of the 
#PBut, 
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ut, to an action brought by one of the creditors of a debtor 
A recover his whole demand, the debtor cannot plead an @gree- 
mnt between him and his creditors that they would accept a com- 

gion, in ſatisfaction of their reſpective debts, to be paid in a 
reaſonable time. 2 Term Rep. 24.“ 


(2 G. 7.) Statute againſt Uſury. 


80 the defendant may plead, that the contract, upon which 
the action is founded, was uſurious. 

And if it appears by the declaration, that the contract was 
aſurious, tho! it is not pleaded, there ſhall be judgment againſt 
the plaintiff. Lu. 273. 

But it thall not be intended uſurious, if it does not expreſsly 
appear. R. Lut. 273. 

What ſhall be uſury or not. Vide Uſure, (A.—B.) 

How it ſhall be pleaded. Vide pe, (2 W. 23.) 


(2 G. 8.) Statute againſt Gaming, 


So, to an aſiumpit, the defendant may plcad the „. 19 Car. 2. 
+, that the money promiſed was won by play, in which the de- 
ſendant at one meeting loſt on tick above 100 1. 1 Lut. 180. 
Clift. 2000 5 Med. 3. 

And if he loſt at one meeting above 1001. to ſeveral perſons, it 
is within the ſtatute, X. 3 Feb. 671. R. Lut. 180. 

What play or contract is illegal on this ſtatute, vide Juſtices of 
Peace, (B. 42.) 

How it ſhall be pleaded, wide p, (2 W. 26.) 


(2 G. g.) Accord or Arbitrament. 


* to aſſampſit the defendant may plead, accord with ſatisfaction. 
„D. 78. be 
Or, arbitrament. Clift. Ent. 195. \ | 
What accord ſhall be good, wide Accord, (B,) 
What arbitrament, vide Arbitrament, (E. 1, Ke.) 
. How an accord ſhall be pleaded, vide Accord, (A. 1.—C.) 
How an arbitrament ſhall be pleaded, vide Accord, (D. 1, 2.) 


(2 G. 10.) Payment. 


do the defendant may plead payment of money ſurta aſſumption, 
2 Bre, Ent. 6. . Sal. 5 16. 
* this ſeems to amount to the general iſſue. R. cont, 
516. 
Payment after the laſt continuance. Cliſt. 202. 
7 aſiungſit to one promiſe, payment to the other, Bro. J. 
6 99, 192, 
Payment of ſo much in ſatisfaction. Bro. V. M. 92. log. 
i a man is indebted on ſeveral accounts to the ſame perſon, 
ud pays money to him, it ſhall be on that aceount which he 


Qq4 pleaſes 


$99 


PL E AD E R. 


pleaſes to declare it to be; but if he gives no direction, the cred; 
tor may apply it to which account he pleaſes. Goddard v. Ca, 
T. 16 G. 2. Str. 1194] : 


But a note or bill given in ſatisfaction, if it be not under fes f 

is not good. 5 Med. 136. 6 N * 

[A ſtated account cannot be pleaded in bar to an action on 1 
ſimple · contract. Roades v Barnes, M. 30 G. 2. 1 B. A. 9. oh 
. 

(2 G. 11.) Inſimul Computaverunt. | 

So to an afſumpſit, the defendant may plead that, ſince the pro. 9 
miſe made, he and the plaintiff %u computaverunt, et fuper 22 
compot” ill ipſe inventus fuit in arrear, ſo much, which he has the 
paid. Bro. V. MH. 100. 94. Vide Acbion on the Caſe ben miſc 
Aſſumpſit, (G.) | 8 

Or he may tender the arrears found on the account in court. 4. 
2 Med. Int. 144. | T 

But an account without payment or releaſe is no plea to an in. 394 
debitatus aſſumpſit. R. 3 Lev. 238. for a choſe in action cannot 0 
diſcharge a matter executed. R 2 

So igſimul comput” and payment amount to the general iſſus. 

[On account ſtated between merchant and merchant, the bo- | 
lance carries intereſt from the time it is liquidated. Nang v. ( 
Hendrick, P. 11 G. 3. 3 Will. 295.] A 

| tus h 
(2 G. 12.) Bond for the Money. of in 
A 

So to an afſumpſit the defendant may plead a bond given by him no er 
for the money demanded. C. A. 117. Clift. 199, For the dich 
bond determines the contract. Cro. Car, 415. 2 Cre. 33. 234. So 
Vide pa, (2 W. 46.) | 156, 

Or that all the counts are for the fame ſum, and he has paid By 
part, and given a bond for the reſidue. Ray. 449. 2 Jn. 158, above 

So he may give it evidence upon er ng tt. Per Helt 5 An. diſch: 

And if it be pleaded, it is bad; for it amounts to the general K. 2 
iſſue. R. Cro. El. 201. Semb. 5 Med. 314. Vide ante, (E. 14.) 80 

intitle 
(2 G. 13.) Diſcharge from the Promiſe. 7 G : 

80 the defendant may plead, that the plaintiff before the breach noh 
diſcharged him from the promiſe. Clift. 199. . on 

When a promiſe may be diſcharged or not, vide Am an li. - i 
Caſe up Aſſumpſtt, (G.) _ 

0 a) 
when 
(2 G. 14.) A Releaſe. 3 

ü 1 
So he may plead a releaſe after the promiſe C. A. 258. the 
A releaſe to ſuch bo day abſque hoc qued offumfpſit pa. Bi. J. = 5 


N. 98. 

But a releaſe upon performance of the promiſe in part pucad hy: 
does not diſcharge the promiſe for the reſidue. R. 2 Hel. 413. 
J. 20. Vide paſt, (2 W. zo.) 
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(2 G. 15.) Performance, 


Go to an aſſumpſit the defendant may plead a ſpecial per- 
ance. | 
11 the defendant pleads payment, he muſt ſhew in certain 
what ſum he paid. R. Mar. pl. 120. Vide Dan. 77. Vide ante 
. ſum given in ſatisfaction after the day of payment is no 
plea. R. 4 Mod. 250. 

But if the defendant pleads a ſpecial performance: as, payment, 
&:, upon an indebitatus aſſumpfit, it is bad; for this amounts to 
the general iſſue only; yet he may plead it, for it admits a pro- 
miſe. R. 1 Sal. 394. | 

50, if he pleads that by agreement with the plaintiff he paid to 


J. 1 Mod. 7. 
That he performed all on his part to be performed. R. 1 Sal. 


394. 
505 another promiſe, and traverſes the aſſumgſit modo et forma. 
I. 2 Rol. 350. 


(2 6. 16.) Diſcharge upon Statute for Inſolvent Debtors. 


do the defendant may plead in diſcharge of an execution againſt 
lis body, Sc. a diſcharge according to the ſtatute for the relief 
al infolvent debtors. Sal. 521. Lev. Ent. 65. 

And if the plaintiff demurs to it, he ſhall have judgment, but 
no execution againſt his body; for the demurrer confeſſes the 
diſcharge. R. 2 Jen. 165. 

So the plaintiff may take his judgment immediately. Clift. 

150, 
'But he ſhall not be diſcharged, if the defendant was indebted 
ore the ſum of 500 J. by the /. 30 Car. 2. at the time of his 
diſcharge 3 tho' he was not in execution for it 29 May 30 Car. 2. 
R. 2 Jon. 208. | 

So, it is no plea, if it does not ſhew all things done, which 
mitle the juſtices to juriſdiction. R. Sal. 521. 3 Lev. 151. 
Per Halt, Skin. 362. 

[If A. indebted to B. by fimple contract, becomes a fugitive z 
nſulrent act paſſes 3 A. returns, and ſive months after is arreſted 
for this debt, lies five months in prifon, and then gives bond for 
the debt, and afterwards ſurrenders, and is diſcharged by the in- 
vlrent act, he ſhall not plead it againſt the bond; for he ought 
o have ſurrendered in reatonable time before he was arreſted, or 
when arreſted, have brought Jab. cor. and been ſurrendred. X. 
n demurrer. Knight v. Preſton, P. 7 G. 3. 2 Will. 332 ] 

A promiſe to waive the benefit of an act ſor inſolvent debtors, 
nd pay the debt on requeſt, will revive a debt barred by that act; 
but the requeſt mult be made before the aQion brought, 2 BY, 

4 Kep. 
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(2 K.) 
15 conſpi- 
racy. 
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Rep. 724. Vid. id. 798. 992. 1217. 1307. 1309. Sereral re: 
ſolutions on the act of 9 C. 3. c. 26.; on the acts of 16G 
Co 38. and 18 G. eO Cs T2, See Doug. 97-101. 472. 6453 


669 677. (644 652.) “ T, 
844/11 
(2 H) Pleading in an Action fo) a Deceipt. 5 
A? to the original and declaration in an action for a deceipt, or 500 
in an action upon the caſe in the nature of deceipt, Via. 0 
Action upon the Ciſe for Deceipt, [F. 1, &c.) Eon 
pb this action the defendant generally ſhall plead 12 guilty, | » 
39. 2 
And he may plead nat guiliy to an action for deceipt in levying ſe 
a fine in C. B. of land in æncient demoſue, whereby it becomes * | 
frank-fee, tho' matter of record is mixt with matter of {aQ, N. Unae 
Tr. IO At. in C. B. | * 
cannc 
(2 I) Pleading in Trover. 55 
Wi 
A 8 to a declaration in trover, Vide Aion upon the Caſc upur % 
Trover, (G. 1, &c.) * 

The defendant can plead nothing but not guilty, or a releaſe; 
Vide ibidem. But 
Not guilty infra ſex annos. Lut. gg. nt pl 
this a 
(2K) Pleading in Conſpiracy. 5 
* 
As to the original and declaration in conſpiracy, or action upon lande 
the caſe in the nature of a conſpiracy, Fide Aion upon itt rell a 
Cafe for Conſpiracy, (C. 1, Ce.) 80, 
To this action the defendant ſhall generally plead not guilty, them 1 
Anciently it was uſual for the deſendants to plead & jultifica- 14. a, 
tion ſpecially, ſhewing the grounds of the proſecution. 3 B. And 
284. 2 Cre. 193. (ſend 
But it is not ſo ſafe, becauſe it is tantamount to the general iſſue, 80, 
R. that ſuch ſpecial matter may be pleaded, for it is not ſaſe to The 
fend it to Lay Gens. 20 H. 7. 11. . R. 2 Cre, 131. vell as 
a 16. 
But 
(2 L) Pleading in an Acklon fo; Defamation, 2 
Tha 
(2 L. 1.) Declaration. | b. K 
A 8 to declaration in ſcandalum magnatum, Vide Aftion en il Tot 
Caſe for Defamation, (B. 3.) 4 | 4 
For flander of title, Vide Action on the Caſe for Defamatin 0:1 
(C. 1, &c.) ” md be 
As to a declaration for ſlander againſt a common perſon, vis 13.8 


Action upon the Caſe for Defamation, (G. 1, &c.) 
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(2 L. 2.) Plea. 


To an action for defamation the deſendant ſhall plead, nz 
iy, Lute 1291. 

* Gr may make a ſpecial juſtification. 

The defendant thall plead, act grilty, if he did not ſpeak the 
words in che declaration. 

Or, ſpoke them in a courſe of juſtice, or in a manner not mas 
Kious. 2 Cre. 91. Poph. 69. 

(On not guilty pleaded, the truth of the words ſhall not be al- 
bed to be given in evidence, in mitigation of damages ; it ſhall 
e pleaded, that plaintiff may be prepared to defend himſelf. 
Tir avs reſolved on at a meeting of all the judges. Per Lee C. J. 
Irderavozd v. Parks, M. 17 G. 2. Str. 1200.] 

[Where the words amount to treaſon or telony, defendant 
cnnot on general iſſue prove the truth in mitigation. Barnes 
15. 

11 defendant may plead the ſtatute of limitations. 

Within age. cont. if he was ſeventeen, Ney 129. 

do he may plead that the plaintiff did not take the oath men- 
toned in the declaration. Seu. Cre, El. 169. 


But if the defendant can juſtify the truth of the words, he ſhall 
wt plead, not guiliy, but muſt plead a ſpecial juſtification : but 
this admits the words, and aids uncertainty in alledging them. 
u. 307. 

* may be an implied juſt:hcation of a libel or of 
lander from the occaſion, (as if read in a judicial proceeding) as 
rell as on account of the ſubject. 1 Term Rep. 110.“ 

So, if he can confeſs the words, and by ſpecial matter ſhew 
them not actionable, he ſhall not be put to the general iilue. 4 G. 
4. 3. Poph. 67. 

And therefore if the words were ſpoken in another ſenſe, the 


lelendant may plead it ſpecially. R. 4 Co. 14. a. 
99, if ſpoken in a court of juſtice, as counſel. R. 2 Ov. go. 


003 


12 L. 2.) 
Not guilty, 


(2 L. 3.) 
In juftifica- 
tion. 
When al- 
lowed. 


The defendant may juſtify words in ſcandalum magnatum, as 


vell as in an action by a common perſon. R. 4 Co. 13, 14. Kelw, 


26. R. Poph. 66. 
But it is no juſtification for the ſpeaking, that there was a com- 


non fame that the plaintiff was guilty. Dan. 163. 
That he was a bankrupt, without averment that he continued 


ſo, K. 2 Cro, 579. 


Lo the juſtification the plaintiff by replication ſhall fay generally 
0. urid ſud propria, Sc. 1 Sand. 244. 

Or he may ſay, that after the crime of which he was accuſed, 
— before ſpeaking, he was pardoned. Dan, 163. K. Med. 
3.872. 


The 


(2 L. 4.) 
Reolicatios 
to it. 
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(2 L. 5.) 
How juſtifi- 
cation ſhall 
be pleaded, 


PLEADER. 


The juſtification is not good, if the defendant does not confer 
the ſpeaking of the words alledged; as, if the declaration Is for 
ſaying you ſlole my cloth and half a yard of velvet; juſtification, that 
the plaintiff, being a taylor, had velvet delivered him to wk 


| a coat, which he made too little, ratione cujus he ſaid, you ſiele part 


(2 L. 6.) 
W hat thall 
be a good 
Juſtiacation, 


of my velvet, is not good; for it does not confeſs any words; tho 
it traverſes the words alledged. R. C. El. 239. 

So, if the declaration alledges an accuſation of returning on: 
commiſſion the examination of divers not ſworn, it is no juſtificy 
tion that he returned one. R. Cro. El. 623. 

If the declaration be for ſaying, you are a thief, and flale 200. 
it is no juſtification that he ſtole a hen. R. 2 Gre. 676. 

If the juſtification be upon a preſentment at a leet, he muſt 
ſhew the matter to be within the juriſdiction. R. Cre, El. 492, 

And that the plaintiff knew the preſentment falſe, R. Cr, 
El. 492. 

So, the juſtification is not good, if the words with the cir. 
cumſtances, by which he juſtifies, are actionable. R. 1 Brwnl,c, 

If the defendant ſays that the plaintiff was found guilty of per. 
jury by verdict, &c. if he does not ſhew judgment thereon. I. 
1 Brownl. 11. 

* A juſtification of libellous words generally in the words of the 
libel where the libel is general is not ſufficient ; therefore, where 
the libel conſiſted in printing that the plaintiff was a ſwindler, the 
juſtification mult ſtate the particular inſtances of fraud, by which 
the defendant means to ſupport it. 1 Term Rep. 748.“ 


If the words accuſe of felony, the defendant in juſtification 
may fay guod furatus fuit, Sc. 1 Sand. 243, 4. | 

If of perjury, that the deſendant was perjured in his anſwer in 
chancery, Clift. 103. 

Or when he was a witneſs at ui, prius or ſeſſions of the peace. 

Or when examined upon interrogatories in chancery, 

That he falſely ſwore a debt upon a foreign attachment. R. 
Bendl. pl. 210. 1 And. 12. 

That being ſheriff, he ſold the office of under-ſheriff, contrary 


to his oath. Bro. R. 97. 


(2 L. 7.) 
What not. 


That being upon a jury in a leet, the plaintiff revealed ſecrets 
contrary to his oath. rs. V. M. 119. 

So if there is a general pardon, a juſtification for words, which 
accuſe of treaſon, will be good, if the plaintiff does not plead it; 
for he may be within the exceptions. N. Ray. 23. 

So, if the defendant juitifies, and a verdict be thereon found 
for the plaintiff, he ſhall not have judgment, if the words are not 
actionable, R. 2 Lev. 51. 


But the defendant to an action for defamation cannot plead, 
that the plaintiff non fuit damnificatus modo et forma, K. Djs 
26. 6. 

So, 
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80, it is no plea, that the plaintiff was not of good fame prout. 


172. 
go wi was a common fame that the plaintiff was guilty. 


eu) Pleading in an Afton fo2 a Diſturbance, 


8 to the declaration and pleas in an action on the caſe for 
A diſturbance, Vide Action on the Caſe for a Diſturbance, (B. 


1 24) 


(2N) Pleading in an Action fo) a Nuſance. 


A 8 to the declaration in an action on the caſe for a nuſance, 
and pleas thereto, Vide Action on the Caſe for a Nuſance, (E. 
1, 2.) | | | 
As to proceedings in a quod permittat, Vide Action on the Caſe far 
0 Nuſance, (D. E, &c.) 


20) Pleading in an Action fo2 a Miskealante. 


PHE declaration in an action for misfeance in an officer muſt 
ſhew, that the defendant was an oſſicer, that it was his duty 
to do, and that he acted contrary to his duty. 

As, if it be for a falſe return of a writ for an election to par- 
lanent, he muſt ſhew that ſuch writ iſſued and was delivered to 
the defendant, being ſheriff, who proceeded to the election ſecun- 
dum exigent” brevis, and that the plaintiff fit debito modo elef?, but 
the defendant returned another, elected. P. 2 An. Sir William 
Hile v. Owen. (Reported in Comyns's Rep. 132. 1 Ld. Ram. 
904.) 

But, if the declaration ſhews the misfeaſance, it is ſuſficient, 
tho! it omits ſeveral circumſtances, not material: as, if the action 
be for tearing the ſeal from a deed, whereby an annuity or rent 
was granted, tho' it does nor ſay, that it was the ſeal of the 
 gantor, or what ſeal, or that thereby he loſt his annuity, or the 
| oy was void, or whether it was an annuity or rent- charge. X. 
10. 255, 

To an action upon the caſe for a misfeaſance, the defendant 
ſtall plead, not guilty. Cro. El. 569. 

Ur not guilty infra ſex annos. Lut. 99. 


(2P) Pleading in an Aﬀion fo2 Megligence. 
| (2 P. 1.) In his Office, &c. 


Nan aQtion againſt a ſheriff, Sc. for an eſcape, the plaintiff 
muſt ſhew a judgment againſt him who eſcaped. R. 1 Lev. 

101. | 
and ought to ſay directly that he recovered, and not quod 
"mM recuperaſſet, Serb, 1 Sid. 306. 
1 
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If an eſcape be ont of the counter upon a plaint before one 
ſheriff of London, the action ſhall be againſt the two ſherigs, N. 
Carth. 145. | 

But in an action for an eſcape, the plaintiff need not flew hoy 
the debt in the original action became due. Lut. 110. Vide arte 
(E. 8.) 

Nur the original, and all the proceedings thereon, for i: is ff. 
ficient to begin gred cum reauperaſſet, Sc. Re Cro. El, G77. 

Nor ſhew the original, &c. tho' the eſcape was of one cutlaw:g 
by meſue proceſs, for it is ſufficient to fay, guod cum inlacite); 


eh 
4 4+ 4 4 


Sec. Lit. 111. N. 
Nor ſhew that he did not find bail, tho” the precept in the | 
counter be niſi interim inventat manucapteres 3 for it will come from he 
the other ſide, if he found them, &. She. 162. * 
Nor ſay, that the debt was not ſatisſied, for it ſhall not be lap. th 
poſed. R. 1 Rel. 47. 102 


To this the defendant ſhalt generally plead, act guilty. 


But if the action be for not returning a*vrit, &c. the defendant ( 
may plead god pcrtiuuit ad alinin, 8 
So in an action for an efcape, the deſendant may plead n the 
fermifit ire ad lurgum. 5 O. 89. a. 10 Ed. 4. 10. b. B 
Or, nul liel record. &. Hab. 209 . 
So, quod non arreſtavit. Afb. Ent. Ent. 1g. heb 
Qusod recenter infecutus fuit. 3 G. 52. Vid. Ent. 105. 298, whic 
*And a voluntary return of a priſoner, after an eſcape, before B 
action brought, is equal to a retaking on a freſh purſuit, 2 Tem plain 
Rep. 126.* : for t 
And by the f.8 & 9 IF 3. 27. it ſhall not be allowed in «i. keep! 
dence, without plea. | = 
By the ſame fate, plea of freſh ſuit ſhall not be allowed with. 
out an affidavit that the eſcape was without conſent. 
That he <vas reſcued after an arreſt upon meſne proceſt. Lit. 110. 
R. 3 Lev. 46. R. 2 Lev. 144. R. 2 Cro. 419. K. cl. A 
Cro. El. 868. K. acc. 16 Ed. 4. 3. Vide infra. * 
A refſcous may be pleaded, without ſaying that he returned the * 
rc. R. 3 Lev. 45. 2 Lev. 144. Ns 
Under a court for a vo/untary efcape, the plaintiff may give (A. 
evidence of a neg/igent eſcape, 2 Term Rep. 126.* * 
If an action be for a voluntary eſ;ape, he may take by proteſta- N 
tion, that it was not voluntary, and plead regent injecut'. K. 1 Vert, By: 
217. ſrudl 
There is no need to traverſe that the eſcape was voluntary. t U 
K. Lice 204. 2 Term Rep. 126.“ | ** 
But the defendant cannot ſay that the party afterwards appeared dun 
at the return of the writ. Lute. 72, 73. : $o, 
So the defendant cannot plead a reſcors to an eſcape upon a ju- T0 
dicial proceſs. R. 3 Lev. 45. R. Mo. 852, To: 
Nor upon mie proceſs. Me. 85 2. Vide ſupra. ; 80 
Tho' the arreſt be upon a /alizat, whereon the cauſe of action uln⸗ 


does noi appear, Ac. 85 2. * 
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put he ſhall not plead, in an action for not keeping a ferry 
where he ought, that he erected a bridge there. Semb, 1 Sal. 
12. Vide pad, (2 8. 2.) 


(2 P. 2.) In keeping a Dog, &c. 


A declaration ſor a neglect in keeping his dog, horſe, cattle, 
e mult ſry chat the defendant was /ciens of the miſchievous 
quality. Vide Action on the Caſe for Negligence, A. 5.) 

$9. if ſens, or ſcienter is omitted, it will be bad after verdict. 
N. Fal. 662. 


Put grid habuit ſuem ad mordendum animalia confuet will be well - 


wer verdict : for it ſhall be intended to have been proved that 
they were animals of which the defendant had notice, and the 
bring of which was a damage and loſs to the plaintiff, R. Sal. 
602. 

To fuch action the defendant ſhall plead not guilty, 

Or that the dog made an aſſault upon his dog. 

Fo, to every action on the caſe for misfeance or nonfeaſance, 
the defendant ſhall plead mot guilty. 

But in action on the caſe for nonfeaſance, it was reſolved, that 
the defendant ſhall not plead net guilty, tho' in an action for miſ- 
kalance he may; for not guilty to nonfeaſance are two negatives, 
which do not make an iſſue. Cro. El. 569. 

But it is no plea, that he made the thing more beneficial for the 
painti7; for this being a voluntary act, it does not excuſe him 
br the neglect of his duty: as, in an action upon the caſe for not 
keeping a ferry, it is no plea, that he erected a bridge, which 
vas more commodious. K. Sh. 257. | 


(2 P. 3.) In keeping Fire, 


A declaration in an action, founded on the cuſtom of the 
ram, for not taking care of his fire, muſt ew the cuſtom of 
tie realm, and the damage by the defendant's neglect. Afb, Ent. 
13.56, Vide Action upon the Caſe, (B. 2, 3. Tor Negligence, 
(A, 6.) 

And therefore, if it enlarges to foreign matter, it is bad, 
Lit. 90. 

But it need not ſay, time wheresf, &c. for ſicundum legem et con- 
ſutidinem regni is ſufficient. R. 2 H. 4. 18. 3. Vide Aion on 
te Caſe for. Negligence, (A. 6.) 

And it is ſuthcient, if it ſays, ne dampmum alicui eveniat, tho? 
ii not, alicui vicins. 2 H. 4. 18. R. 3 Lev. 359. 

7 if it ſays, iguem ſuam, tho' he has no property in the fire. 
7H. 4. 18. a. 

Jo this action the defendant may plead, not guilty. 

do he may plead qued ignotus combi mifſucagiuem per quod, 
nd traverſe the neglect in keeping his fire. 3 Hro. Ent. 29. 

By the . 6 A. 31. if an action be brought againſt any, in 
Kicle houſe or chamber any fire accidentally began, or ſor any 
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thing done by virtue of that act, the defendant may plead the 
general ur, and give in evidence the ſaid act; and if the plain. 
tiff be nonſuit, diſcontinue, or have a verdict againſt him, he fa 
pay treble coſts. | 


(2Q) Pleading in an Aﬀion againſt a common 
Innkeeper. 


A S to the declaration againſt a common innkeeper for the 
negligent keeping of the goods of his gueſt, Vide Aion up 
the Caſe for Negligence, (B. 1.) 
To this action the defendant ſhall plead, not guilty. 
Tho' he has matter of excule : as, that his inn was full, E. 
1 And. 29. ; 


(2 R) Pleading in an Aﬀfon againſt a common 
| Carrier. 


A S to the declaration in an action againſt a common carrier 
and pleas thercto, Vide Action on the Caſe for Negligence, 


(C. 2, 3.) 


(28) Puceedfng in Aﬀfons upon ſeveral 
Statutes. 


W H E N an action lies upon a ſtatute or not, Vide Action nen 
Statute, (A. 1.—3.) | 
How it ſhall be ſued by quitam, c. or the party grieved, Vi: 
Action upon Statute, (F.,—F.) 
When the ſtatute ſhall be recited or not, and how, Vide 47: 
upon Statute, (G. H. I.). 


(28. 1.) Upon the Statute of Minton 13 Ed. 1. of Hue and Ci. 


Fide Hune If an action be commenced upon the ſtatute of hue and cr), 
dred. 13 Ad. 1. the plaintiff muſt take out his original. 
(S. a, Ac.) And the ſuit in B. R. as well as in C. B. muſt be commence! 
by original; for the inhabitants of a hundred cannot be in the 
cuſtody of the marſbal. R. 3 Keb. 126. Vide 2 Sand. 375. 4 
Ald. 296, 
And the original uſually recites the ſtatute. Th. Br. 141. 
Bro. Ent. 99. 2 Sand. 374. 4 MM:d. 296. 
+ In Lce- The original ſhall. be teſted forty days + after the robber}, 
3 otherwiſe it is error. R. 2 Leo. 12. Vide pa, (2 8. 4.) * 
ald, balf a cauſe the hundred is not liable, if the robber be taken π]e 49 
year. days after the robbery was committed. Dong. 704. (678. 
And within a year after the robbery. R. 1 Brant, 156. 
And the day on which the robbery was committed, 1s to be 
included in the year. Doug. 465. (448.)“ 


ut 


know 


C PLEADER.. so 


But, if the day of the robbery be miſtaken, it may be amended. 
N. 1 Brownl. 156. 

If ſeveral are robbed together, they cannot join in an action 
zzainft the hundred, except where they are joint owners of the 
money ſtolen. R. Dy. 370. a. 2 Leo. 12. | 

t is amendable, not being a penal action. Merrick v. Hun- 
dred 5f Offulften, H. 11 G. 2. B. R. H. 40g. Andr. 115.) 


The declaration muſt be againſt the inhabitants of the hundred 4 8. 2.) 


erall laration 

a , * E muſt be 
For if it is againſt any by name, and all are not named, it is bad. againſt the 

R, 2 Keb. 126. Adm. cont. Bend. pl. 157. * 
Declaration need not recite the original at large. Per Rule mn bag 


Declaration need not recite more of the ſtatute than is perti- 
nent to the action. X. 2 Vent. 215. Vide Action upon Sta- 
tute, (I.) 

And therefore may omit the part of the act concerning the 
burning of houſes. 2 Vent. 215. 


And if it recites the ſenſe, though not the exact words of the (2 $.3.) 
ſatute, it is ſuſſicient. Vide Action upon Statute, (I.) | 2 
As, if it is, quod reſpond” pro malefaforibus, where the ſtatute 


lays pro corporibus malefactorum. R. 2 Vent. 215. 


The declaration muſt ſhew the time, when the robbery was ( 8. 4.1 
committed, whereby it may appear that the action was com- Mutt ſhew 
n:nced after forty days fince the robbery, R. 2 Lev. 12. = — 

And the forty days for taking the thieves are limited by the 7 
ſtatute of Winton, (for the 28 Ed. 3. 11. is only a confirmation 
thereof) and therefore they, who ſay that half a year was allowed 


by the ſtatute of Vinten, are miſtaken, R. 3 Lev. 320. 


So the declaration muſt ſhew the robbery to be within the (28. f.) 
tundred, and upon the highway. | — _ 
But tho the pariſh be miſtaken, if it be within the hundred, it in the bun- 
8 ſufficient, R. 2 Leo. 175. Ow. 7. | dred, Sc. 
And if the pariſh be not alledged within the hundred, it is good 
ler a verdict, R. 3 Md. 258. 
do, if it does not appear that the robbery was in the highway, 
t ſhall be aided after verdict. R. 3 Mod. 258. Sho, 60. R. 
I Mid. 221. Carth. 71. Vide Hundred, (C. 2.—4.) 
do, if it does not appear that the robbery was by day-light. R. 


Md. 258. Carth. 71. 


50 the declaration muſt alledge that he made oath before a (8. 6.) 
jute? of peace, purſuant to the /. 27 El. 13. that he did not _ — 
mow the robbers. Cont. for the declaration need not ſhew it. « iutice of 
u. 614. Vide Hundred, (C. 4.) — 

lt is not neceſſary to aver that the juſtice was ſuch at the time. 
5 ma of Offidfien, H. 11 C. 2. B. R. H. 45g. 

aur. 115. 


Vol. V. Rr If 


If the robbery was by four, oath, that he did not Bnow they, ln 
not ſufficient, without ſaying nec eorum aliquem. Per 3 J. No 21, 
Dub. 3 Lev. 328. 12 Co. 62. 


(25.79) So the declaration mult alledge that the plaintiff gave notice of 
And notice. the robbery. | 
[It is not neceſſary to aver, that the high-conſtable was the only 
one, nor that he was ſuch at the time. Merrick v. Hundred 7 
Ofſulſton, H. 11 G. 2. B. R. H. 40g. Andr. 115.] 


4 8. 8) So the declaration muſt alledge, that the plaintiff has the pro. 
And pro- perty of the goods ſtolen, 
perty of the Tf a ſervant be robbed of his maſter's money, he may declare 
— de pecun ipfuus querent” propr'. R. 4 Mod. 303. R. 2 Les. $2, 
And if the plaintiff declares de pecum in cnflodia ipfius querent 
without ſaying de pecun” querent” propr”, it is bad. R. 2 Sand, 


—_ where the plaintiff declares that he was robbed di br; 
ipſius querent” propriis, and of other goods in cuftodia querent” on 
demurrer to the whole declaration, the plaintiff ſhall have Judg- 
ment for ſo much as is well alledged, and ſhall be barred only for 
the reſidue. R. 2 Sand. 379. Vide ante, (C. 32.) 


(2 8.9.) So the plaintiff muſt name the goods ſtolen in his declaration 
r particularly; for it is not ſuſficient to ſay, quad diverſa bana che- 
them. runt. R. 2 Sand. 379. Jide ante, (C. 21.) 

But he need not in the writ, if he particulariſe them in his 
declaration. 2 Sand. 379. | 
And as much certainty as in rover, c. is ſuſſicient. 2 Sand. 


263. 


(28. 10.) The declaration muſt conclude contra formam fatuti, for contra 
Mutt con- i bad. th &; y 

EO formam flatutorum is bad, the action being founded upon the f, 
formam fia- Wint. 13 Ed. 1. only, and not on the ,. 27 El. R. Vl. 116. 
__ Vide Ag. 1 Vent. 235. 

er But contra formam flatuti, without more, is ſuſſicient; for it 


G. 35 6. : 
* ſhall be intended the I. of Winton. R. Nel. 116. Ny 125, 


2 Cro. 187. Merrick v. Hundred of Ofulfton, H. 11 G. 2. B. R. H. 


409. Andr. 115. 


(2 S. 11.) 


. To an action againſt an hundred the defendants may ſuffer 


judgment by confeſſion, or non ſum informatus. 
Or the defendants may plead net guilty. Vid. Ent. 211. 1 Aud. 
158. 
80 they may plead, that the plaintiff did not make hu and cry 
td give notice of the robbery. Co. Ent. 350. a. Bend. pl. 157. 
But Semb. cont. for the plaintiff need not make hue and cry, but 
by the /. 27 El. 13. he ought to give notice to the next wil, or 


hamlet, and this ſhall be proved on not guilty, Fide —_ 


(C. 2. 4.) 
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So they may plead that they took one of the robbers on freſh 
ſuit, 1 Vent. 118. Vide Hundred, (C. 4.) 

But it is no plea for the hundred, that they made freſh ſuit, if 
they did not take any of the robbers. R. Dy. 370. as 


If the defendants plead, after iſſue, a venire facias ſhall be 
awarded to the next hundred. T. Br. 144. 


As to judgment againſt the hundred, Vide Hundred, (C. 5.) 


If there be judgment for the hundred, the inhabitants of the 


hundred may ſue for coſts by debt or ſcire facias on the judgment; 
for, tho* no corporation, they may have an action guoad hoc. N. 
Fg. 296. | 

05 "if the plaintiff be in execution for the coſts, and eſcapes, 
they may have an action againſt the ſheriff for the eſcape. Bid. 

[If the record is ſaid to be taken before the ſecondary to the 
chief clerk, it is well; and the court will take notice without 
averment, that he was then officer. Merrick v. H. of Offulſton, 
M. 11 G. 2. B. R. H. 409. Andr. 115.] 


(2 8. 14.) Upon the S“. 2. (or 2 & 3) Ed. 6. 13. for Tithes. 


Action of debt lies on the ,. 2. (or 2 & 3) Ed. 6. 13. for the (2 8. 14.) 


treble value for not ſetting out his predial tythes. 2 1. 650. 
612. R. Cro. El, Go8., 613. 621. K. Me. 710. 

But it muſt be by the party alone, and not by qui tam, Cc. R. 
Mi. 911. Cro. El. 621. Semb. Sav. 63. 
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2 8. 12.) 
Venire u- 
C185, 


(25. 13.) 
Judgment. 


By whom it 
lies, 


And may be by the rector, or by the farmer of the rectory. 


R. 2 Cro. 70. Mo. 915. 

And may be by an executor for not ſetting out tythes in his 
teſtator's time. 

So, it lies by the huſband alone, ſeiſed in right of his wife, for 
tythes ariſing after his marriage. Cont, Ney 136. 

Or huſband and wife may join. X. Ney 136. Adm. Me. 
912. 

8o it lies by a farmer of two parts of a rectory by one title, 
and of the third part by another title; for he declares as farmer, 
and need not mention the title. R. Tel. 63. Moe. 915. 2 Cre. 
68. 1 Brownl, 86. Ney 3. 

So, by two farmers of the ſame rectory. 2 Cro. 70. Mo. 915. 

But two, who claim by ſeveral titles, cannot join in debt upon 
lis ſtatute. R. Tel. 63. 1 Brownl. 86. 

As, if one claim two parts, and the other the third part of the 
lame rectory. R. Yel. 63. , 


Debt lies on the ft. 2 (or 2& 3) Ed. 6. 13. againſt two joint- 
tenants, who occupy together. R. Hut. 121. 


(2 8. 15.) 
Againſt 


whom. 


Or, againſt one joint-tenant, or tenant in common, only, if 


he occupies the whole. - 1bid. 
But it does not lie againſt ſeveral tenants for their ſeveral 
tyches. R. Til. 63. 
Rr 2 The 
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The plaintiff in his declaration need not recite the ſtatute, Py 


Deelaration. Nul. 1654. Mills 27. Per Holt, S Bo. 337. 


And if it be recited to be made at a parliament, 4 Nov, 2 Ea. 
6. when the parliament began 1 Ed. 6. and fo was prorogued til 
4 Nov. 2 Ed. 6. yet it ſhall be allowed, for there are ſeveral prece. 
dents ſo. R. Tel. 127. Vid. Dy. 171. a. 

And if it be recited agreavit cum rector, frmarꝰ aut al preprietar, 
where the ſtatute ſays, other owner proprietor, &c. ſo owner is omit 
ed, it is not material. R. 2 Cro. 362. 

The plaintiff, in his declaration, need not ſhew any title; for it 
is ſufficient to ſay quod cum fit rector, &c. or firmar” et proprietary 
decimarum, Sc. R. 2 Bul. 66. 2 Gro. 318. R. 2 Cre. 362. 437, 
R. 2 Bul. 228. D. Til. 63. 1 Brownl, 86. 

And, if he ſhews a grant to himſelf, he need not ſay, it was by 
deed, tho' tythes cannot be granted without deed. R. 2 Bul. 228, 
1 Rl. 13. 

So, if 6 claims by leaſe under the king's patentee, he need not 
ſhew the patent. | 

So, it is ſufficient that the plaintiff alledges himſelf preprietar, 
without ſaying conjunctim, or in common. 

So, if he ſays that he is proprietar” decimarum et 60 acrar 
in D. without ſaying which in certain. R. H. 7 Car. Rot 587. 
in B. R. 

So, it is ſufficient, if he ſays that he is rector of A. and ratin- 
inde ought to have tythes out of the pariſh of B. which is another 
pariſh, R. Hard. 173. | 

The plaintiff in his d-cl:ration uſually alledges that the plaintif 
is proprietar”, c. that the defendant occupied lands within the 
pariſh, and ſowed them, and reaped and carried away his grain, 
without ſetting out the tythes or agreement with the rector, &c, 
for them. 

So, if he claims as rector, Oc. he muſt alledge the tithes taken 
to belong to the rectory. R. Jon. 322. 

But the non-payment of the treble value is the g/ of the action, 
and the poſſeſſion, and the whole declaration precedent is but in- 
ducement, and therefore, if it be alledged as recital, the declaration 
is good, R. 2 Cro. 362. 

So the declaration is ſufficient; tho' it does not ſhew that the 
defendants occupy jointly or in common. 

Tho' it does not {hew the kinds of grain ſown. R. 2 Cre. 438. 

Nor by whom it was ſown. R. 2 Cro. 362. 

Or if it alledges the time of the ſeverance before the ſowing. 

Or more than a year after; for it is poſſible. R. 2 Cro. 362. 

So, if it does not alledge the time of ſeverance, but ſays, that 

Sept. fic inde poſſeſionat” m:ſſuitz for it ſhall be intended that he 
— the ſame day, on which the poſſeſſion is alledged. R. 
2 Cro. 362. 

So, if the day of ſeverance be coupled with the removal of the 
grain. Lid. Joo 

Or, if tho term was expired before the day alledged of the remo- 
val. R. 2 Cro. 324. | p 

05 
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So, if the quantity of the land ſown and the quantity ſevered 
vary: as, if he ſays gras quidem 30 a for 40, the word thirty ſhall 
be rejected 15 ſurplulagc. 1 Sid. 135. 

So, if the declaration does not ſay, that the defendant did not 
agree with the plaintiff, it will be good after verdict, tho' not upon 
ademurrer. R. C:rth. 304. 

80, it is ſufficient, that the declaration demands the ſingle value, 
for it ſhall be trebled by the jury or court. 2 Nel. 54, 55. 

And if it adds the treble value, and it is miſtaken, it will be good. 


2 Rol. 55» 
The plaintiff mult alledge in his declaration what brings the par- 


G13 


tr within the ſtatute, and therefore he muſt alledge him to be the 


ſubject of the king that now 1s. 

If he recites the ſtatute, and ſays, that he is /ubditus dicti domini 
git it is bad, for this refers to Ed. 6. Per 3 J. 2 Cv. 325. 
Vide infra. 

He muſt alledge a wenve, where the tithes are alledged to be 
carried away without ſeverance, for this is the gi? of the action 
R. V el . 127. 

So, it is ſuſſicient, if he alledges the value of the tithes to 
be 11/, & fic actis accrevit ad habendum pro triplici valore 321, 
The miſcaiting is no prejudice, R. 2 Cre. 499. Vide ante, 
C. 84.) 
| So, if he alledges that the defendant is occupier, it is ſufficient, 
to he does not ſay that he is a ſubject; for it implies as much. 
R. Hard. 173. Vide ſupra. 

So, if there are two plaintiffs, and they alledge that the defen- 
dant did not agree with them, it is ſufficient, without ſaying vel 
erum altero, for it is implied. R. 2 Cre. 70. 


To debt upon the /. 2 (or 2 & 3) Ed. 6. 13. the defendant may 
plead, nil debet. R. Heb. 218. Go. EI. 608, ; 
- may plead, net guiliy. R. Mo. 914, 302. R. Cre. 

« 021, 

do an agreement with the plaintiff for his tithes for three years, 
tho it be not by deed; for it will be good between the parties, and 
ſal be a bar by the ſtatute, tho' it does not paſs the right of tlie 
tithes, R. Ray. 14. 

But a plea, that after the tithes were ſet out the owner of the 
foil took them damage feaſant, is not good; if it does not ſhew 
quamdiu they remained on the land. Lat. 8. 


28. 18.) Action upon the fat. 1 R. 3. 3. for Scizure of a Felon's 
Goods before Conviction. | 


If action be upon the /. 1 R. 3. 3. for taking the goods of one 
Keuſed of felony before conviction, the plaintiff muſt recite the 
katute, and ſhew the breach. Lt. 1 32. 

Rr 3 


(28. 17.) 
Plea. 
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(2 8. 19.) Upon the fat. 1 & 2 Ph. & M. 12. for 51. for driv. 
ing a Diſtreſs three Miles, &c. | 


If action be upon the /. 1 & 2 P. & MM. 12. for driving a dif. 
treſs out of the hundred, &c. above three miles, the defendant may 
plead, not guilty. Co. Ent. 44. b. 

That the taking was by capias in withernam, Cs, Fg, 
44. As 


(2 8. 20.) Upon the fat. 8 H. 6. 9. for a forcible Entry. 


If action be upon the ff. 8 H. 6. 9. for a forcible entry, 
or detainer, the plaintiff in his declaration muſt recite the ſtatute, 
Laut. 1548. Co. Ent. 44. b. 315. 6. Vide Action upon Statute, 
(G.) | 
To this action the deſendant may plead, net guilty, Cl, 
Af. 34. 

Non eft ingreſſus contra formam ſiatuti. Co. Ent. 46. a. 

Nen expulit nec diſſeiſivit querentem, 


(28. 21.) Upon the Stat. 23 H. 6. 8. for being Under. ſheriff 
two Years together. 


If an aQtion be upon the ff. 23 H. 6. 8. for uſing the office of 
under-ſheriff two years together, the plaintiff mult recite the 
ſtatute and the offence. Lut. 193. Lev. Ent. 135. 

He need not aver that the ſheriff had no eſtate of freehold in the 
office. Semb, Lut. 197. 


(2 S. 22.) Upon the Stat. 21 H. 8. 13. againſt a Spiri- 
tual Perſon. 


28. 22.) If an action be upon the . 21 H. 8. 13. againſt a ſpiri- 
«+ Dare tual perſon for taking a farm, the plaintiff muſt recite the 
ſtatute. Lut. 135. Cent. Bro. Action ſur Statute 4. Vide Action upon 
Statute, (G.) 
To this the defendant may plead no guilty. 
That, not having glebe, he took it for ſuſtentation of his family. 
Lut. 136. 
Bud non tenuit ad firmam contra formam flatuti. Sav. 32. 
And upon the laſt plea, he may give in evidence that it was for 
the ſuſtentation of his family. Per 2 J. Baldwin cont. Bro. Aftior 
ſur Statute 3. Sav. 32. ; 


(25. 23.) If an action be upon the f. 21 H. 8. 13. for non-reſidence, 


For non- 


refdence, it is uſual to recite the ſtatute, Rob, Ent. 414. Lut. 138. 


PL EAD E R. 


1 8. 24.) Upon the Stat. 33 H. 8. 9. for uſing unlaw- 


ful Games. 


If an action is brought upon the ff, 33 H. 8. . for uſing un- 
ſurful games, the plaintiff may recite the ſtatute and ſhew a breach. 
Lut. 133 : 

To this action the defendant may plead quod non cuſlodivit de- 
mum luſerum, &c. Lut. 134. 


(28. 25.) Upon the Stat. 13 R.2& 2 H. 4. 11. for ſuing in the 
Admiralty for a Matter not ſuper altum Mare. 


If an action be upon the /. 13 R. 2. 5.15 R. 2. 3 2H. 4. 
11, for ſuing in the admiralty for a thing not done ſuper altum 
mare, it muſt be by gui tam, &c.. Dy. 159. b. Vide Aion upon 
Statute, (E. 1, &c.) 

The plaintiff in his declaration muſt ſurmiſe the effect of the 
libel, and ſuggeſt that the matter aroſe infra corpus com”, and not, 


ſuper altum mare. Dy. 1 59. 6. 
And in actions upon theſe ſtatutes, the party ſhall recover dou- 


ble damages, and the king 10/. Dy. 159. 6. 
And the colts as well as the damages ſhall be doubled. Dy. 159. 


J. Vide Cas, (C. 1, &c.) 
. 
(2 8. 26.) Upon the Stat. 5 El. 14. for Forgery. 


If an action be upon the ff. 5 El. 14. for forgery, he muſt recite 
the ſtatute and the offence. Lut. 191. 


28. 27.) Upon the Stat. 8 EI. 2. for ſuing in another's Name, 
without his Conſent. 


If an action be upon the /. 8 El. 2. for ſuing in another's name 
without his conſent, the plaintiff mult recite the ſtatute, and ſhew 


the offence. Lt. 166. | 
And it well lies, tho there be no conviction before, for the proof 


may be in the ſame action. R. 2 Co. 188. 
But an attorney is out of the ſtatute, Sen. Lut. 16g, 
90, it does not he for a ſuit in C. B. for it is not mentioned in 


the ſtatute. R. Lut. 169. 
28. 28.) Upon the Sat. 25 Car. 2. 2. for not taking the Teſt 


If an action or information be upon the /. 25 Car. 2. 2. 


for not taking the teſt, the plaintiff muſt expreſsly alledge that 


the defendant was admitted to the office at ſuch a time, and that 


be did not take the oaths, &c. at ſuch a time; for it is not ſuf- 
Rr4 ficient 
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ficient to ſay, that he was an officer, and never took the oaths 
Lut. 162. 

So he muſt demand the penalty by expreſs words, per guad ach 
accrevit ad habendum, c. Dub, Lut. 163. | 

Muſt thew a conviction prior to an action or information ſor the 
goo J. penalty. Senb, Lut. 163. it was not ſhewn C/ 123. but 
it was in Sir Edward Hale's caſe, Clift 133, 4. 

So he muſt expreſsly aver, that the defendant exerciſed the qt. 
fice after the time limited for taking the oaths. Lu, 163. 

So he muſt recite the oath tendred conformable to the ſtatute, 
R. Ray. 374, 5. | 

And the ſame law ſhall be in an information for not taking the 
aſſociation. Clift Ent. 392, 393. 

To this action, or information, the defendant may plead that he 
took the oaths purſuant to the ſtatute. Lit. 161, 

If the defendant pleads that he took the oaths, he muſt conclude 
prout patet per recordum. Semb, Lut. 163. 

He muſt ſhew that he was admitted to the office, when he took 
them. Lut. 163. | 

So, if a man neglects taking the oaths, &c. after admiſſion to an 
office, he will be an officer from the time of his admiſſion till three 
months expire. 

And after neglect he may maintain an action againſt a tran, 
ger for the profits of the office received during that time, R, 
Lut. 910. 


(2 8. 29.) Upon the Stat. 2 W. & M. 5. for Reiſer 
| of a Diſtreſs. | 


If an action be for re/cous of a diſtreſs upon the ff. 2 V. & A 
5. the plaintiff muſt ſhew the demiſe, diſtreſs for rent rrear, and 
reſcous. Lut. 213. ; 

He muſt ſhew the whole ſubſtance of the leaſe. Semb. Mu. 
Ca. 215. 

As if he ſays that he was ſeiſed in fee and leaſed, he mul 
prove a ſeiſin in fee. R. Mad. Ca. 215. 1 

But he need not ſay that notice was given; for it is nothing to 
the defendant, tho? neceſſary to the owner. R. Lut. 21 4. 

Nor that the corn diſtrained was threſhed, or unthreſhed. Lid. 

He need not ſhew a thing collateral to the leaſe, as, that he 
gave a quarter's warning. Per Halt, Med. Ca, 215. 


(2 S. 30.) Upon the Stat. 4 & 5 W. & II. 8. for apprehending 


Highwaymen, 


If an aQtian is brought upon the /. 4 U 5 W. & M. 8. again 
the ſheriff for non-payment of the allowance for apprehending 
highwaymen, Sc. the plaintiff muſt recite the ſtatute and every 


thing that intitles him to the allowance within the ſtatute, 


(/ift, 130, 
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(2 T) Pleading in Account. 


AS to proceſs, declaration, pleas and other proceedings in ac- 
count. Vide Account, (E. 1, &c.) 

jn account there are two judgments, the firſt judgment is qued 
tefendant comet. 

And upon ſuch judgment a capias ad computandum lies. 1 Brownd. 
al. Br. Frd. 17. 

If n invertus be returned thereon, an exigent goes. Bid. 

But if he be taken on the capias, he ſhall be bailed. 1 Brownl, 24. 
tho! -» 1gore he ought to account in priion. ide Accompr, (E. 18.) 
hl 3. 2.) 

As to the writ, declaration, pleas, judgment, Sc. in annuity, 
Fic 1: nulty, (J, E, F, G, H.) 

As to the: Weit, count, plaas and other proceedings in appeal, 
Ti el, (G. I, &c.) 

Az to ihe plaint and other proceedings in aſſiſe, Vide Afiſe, 
B, 8. &c.) 
| A; to che pleadings in attaint, Vide Attaint, (C. 1, &c,) 

As to proceedings in audita guerela, Vide Audita Querela, (E. 
5 &c.) 


(2 V) Pleading in Covenant. 


f (2 V. 1.) Proceſs. 


Writ of covenant ſhall be ſued in B. R. or C. B. 
Or covenant may be ſued by plaint in the county or hun- 

dred, F. N. B. 145. E. Reg. 166. 

Or, by uſticies. Reg. 167. 

If it be ſued by plaint in the county, it may be removed into C. 
J. by recerdare. F. N. B. 145. E. | 

do, in the hundred, it may be removed by accedas ad curiam. F. 
M. B. 145. E. J 

If 1 be ſued by zu/ticies, it may be removed by pene. Reg. 
166,167. 

Ihe proceſs in covenant in C. B. by the common law was 
ſummons. : 

And now by the /. 23 H. 8. 14. like proceſs as in debt; and 
lterefore an outlawry, 


(2 V. 2.) Declaration, 


The declaration in covenant ſhall be laid in the county 

＋ the covenant was made. F. N. B. 146. E. Vide Action, 
N. 6.) 

The declaration ought to be founded upon a deed; for covenant 
foes not lie without deed, except by the cuſtom of Londen, Fide 
brrnant, (A. 1.) | 

And 
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And therefore, if the declaration be, quad cum per ſcripb, arti- 
Oc. convenit, without ſaying, /igilla?, it is bad. R. Cro. El. gc. 
Vide poſt, (2 W. 9—2 W. 14.) * 

So, if the declaration be by an aſſignee of a reverſion, he 
muſt ſhew an aſſignment by deed, R. 3 Lev. 155. 22 

(2 W. 14.) ; 
And tho? he ſhews an attornment by the leſſee, it is not ſuppl 
ed. R. 3 Lev. 155. 

But per /criptum ſuum factum apud, &c. is ſufficient; for this in. 
ports that it was ſealed and executed, otherwiſe it cannot be facun 

ſuum. Semb. Cro. El. 571. 

[ Contra, per ſcriptum ſuum factum apud W. conceſſit, Ec. is not 
ſufficient, for faFum here does not ſignify a deed, but is an ad. 
jective. Nor is this helped by cyer, tho? it appears to be ſealed, 
Per tetam curiam. Moore v. Jones, M. 2 G. 2. Sir, 814, LI. 
Raym. 1536.) 

So, per indenturam cujus alteram partem ſigillo of the defend. 
ant, omitting gillat', will be aided by plea or verdict. R. 
1 Sal. 141. 

So, in covenant by an aſſignee, he need not ſhew the 
deed of aſſignment, where the thing may be aſſigned without 
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deed, tho' the covenant ought to be by deed. R. Cs. E. 

373+ 436. | the cc 
If a man covenants with A. who was agent for B. to pay, &: bf 

B. ſhall not have covenant. Dub. 2 Mad. Ca. 116. Or! 


If a covenant be with ſeveral, and it appears by the deed, or by Or 
the count, that their intereſt is joint, all muſt join in the declaration, 
R. Skin. 401. Vide Obligation, (F.) 

So, when it appears that their intereſt is joint, they mult join; 10 5 
tho the defendant covenants with them ef earum quolibet. R. 5 C. 
19. a. 3 Leo. 161. R. 1 Sand. 155. Sho. 8. 

Or covenants with them conjunctim et diviſim. D. No. 849. 

Or ſeveral covenant with ſeveral qrilibet per ſe cum alters et di. 


ris eorum reſpective. R. 1 Sand. 15 5. 4 
So, if the intereſt and covenant of the covenantors be joint, the Or; 
action muſt be againſt all. 0 
So on a demiſe by A. and B. covenant muſt be againſt both up- ay 
on a covenant in law, if it aſſigns the breach, that a ſtranger wis '% 
ſeiſed. R. 1 Sal. 137. Carth. 98. ; 
Otherwiſe, if the breach be of a covenant in law by vrt of one > x 
of the leſſors only. R. Carth. 98. | Hi 
[Where the covenant is joint and ſeveral, in an action again dy 
one only, the breach may be aſſigned in the neglect of both, Lily 65 4 
v. Hedges, T. 9 G. Str. 553.] 2 
But if the intereſt of the covenantees be ſeveral, and the c0- "ny | 
venant be with them et eorum qualibet, every one may ſue ſeveral 65 
in reſpect of his ſeveral intereſt. R. 5 Cs. 19. a. Mo. 849. K. Th, 
cont. 2 Les. 47. A 2 


So, if the covenant be mutual between them, et earum quem 


by 
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5, if the intereſt is ſeveral, each muſt ſue ſeverally; tho? it is 
«1, that it war agreed betaween the parties, and there are ſeveral ou 
\- corenanting part. N. 3 Mad. 263. | 

If one named in the indenture does not execute, he muſt be e 
wed by an averment; or they may join in the action. Vernon, v. 
regs, M. 14 G. 2. Str. 1146.) 
dor if ſeveral conveniunt ſeparatim to do ſuch a thing, tho they 
an in the covenant, yet by the word /eparatim they may be ſued 
brerally, for it is the ſeveral contract of each. . 5 Co. 23. 6 
(nn, El. 408. (470) 546. 8 

And if the ſeal of one of the covenantors is broken off, the deed 
ball be void only as to him; for it is, as it were, the ſeveral degd 
each of them. 5 Co. 23. a. Vide Fait, (F. 2.) 
Sg, if ſeveral canveniunc pro fe et quolibet erm. Per 
gat, 1 Sal, 393. 
o, if ſeveral comveri.unt, covenant lies againſt one/for a ſeveral 
reach by him. Sg“. 128. 
If A. and h. covenint i collect the rents of C. an and that 
bey and each of them will pay ty to each of thera. alone 
fall have covenant againſt C. alone, and aſſign breach, that he or 
D.did not pay him a moiety. R. 2 Mod. Ca. 166. 
A declaration in covenant muſt recite. the deed, in which 
the covenant is contained, As, if it be in an indenture of 
kofment, 
Or in an indenture of bargain and ſale. Lut. 284. 
or in an indenture of covenant to ſtand ſeiſed. Lut. 287. 
In an indenture of demiſe. Lut. 298. 308. 
do he muſt thew the original deed, and not a counterpart. R. 
Ny 53. Vice ante, (O. 3.) 
but it is ſuthcient to ſay, quad cum teftat” exiſt by ſuch an inden- 
ture, without a direct affirmation, that by ſuch indenture conver”. 
I. G5. El. 195. R. 2 Cre. 383. R. 2 Cre. 537. for this in cove- 
at is only inducement. R. Cv. Car. 188. Ad. 2 Leo. 74. 2 Fon. 
2h. Vide ante, (E. 3.) 
Or per quoddam ſcripꝭ per quad teſta“ exif. R. 1 Sid. 375. 
5, it is ſufficient to recite the deed according to the con- 
kution in law; tho? different from the words. X. 2 Rel. 249. 


- 
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Aud that is the ſafeſt way, as it may prevent objections ariſing 
iam variance. Vid. Doug. 667. 669.* 

dor it is ſutficient to recite ſo much of the deed as contains the 
went. R. 1 Lev. 88. Per Rule 1654. Milli 27. 

Aadd ĩt it not only ſuſhcient, but if the declaradion contain more 
kan is fullicient to maintain the plaintiff's action, the court will 
Kr t to the maſter to ſtrike it out with coſts, and will animad- 
. "1 tae drawer of the declaration. Cowp., 665. 727. Doug. 
„ 

Io it is a condition or proviſo, which goes in defeaſance; for 
us wil come from the other fide. R. 1 Lev. 88. id. Doug. 272. 
Wh 1 Term Rep, 638,* 


So, 
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So, it is ſufficient to ſhew an aſſignment to the plaintiꝶ tho 
, 


he does not name himſelf aſſignee. R. 2 Cro. 240, * 
So a recital in the words of the deed does not Prejudice, thy "yy 
6 they are uncertain, &c. as that he demiſed i favs : 0 
| mentum. R. Cro. Car. 188. 88 i 
| So, in covenant by the huſband alone, H exi/?* au NY 
| and wife demiſed is well. Sal. 515. es ed gad hilar CO 
So a miſtake in the recital of an immaterial thing i, 5. as 
| | Prejudice. 80 
5 The plaintiff need not ſet out a title, when he declares on his Rule 
5 own demiſe. Aleberry v. Walby, M. 6 G. Str. 229.) [1 
| So, it is ſufficient to ſay that he demiſed by indenture, h ſhall 
which the defendant covenanted, without ſhewing how he * N 
intitled to make a demiſe, R. Cart. 32. : * 
90, if he ſays in placito convention frac), it is as well as g. Plecit perl 
quod tenect convention. R. 2 Jon. 229. Hard. 178. Bi 
80, if it be ſaid that the plaintiff covenanted with the defend. rarie 
ant, where it ſhould have been, the defendant with the plaintif 8 
it will be aided after verdict. R. 1 Sid. 49. 5 ＋ 1 ** 
Or, quod predif? Thomas Chapman, where the ſurname ;; Dag 
miſtaken; for pradict Thomas is ſuſſicient. R. Crs, Fl, 697. 
A declaration in covenant ought to aſſign a good breach. V 
ante, (C. 45, &c.) 
The breach ought to be co- extenſive with the import and ee 
of the covenant. Vide ante, (C. 47.) lf 
If it aſſigns for breach diſturbance, S. by a ſtranger, it mu? 1 
ſhew, that it was lawful, and how. Ville ante, (C. 49.) ton: 
If the covenant be in the disjunctive, the breach ought end, 
to be = he has not performed the one or the other. Yd: ant, 15 
. | 2 
T — breach muſt be aſſigned to have been beſore the action [ 
brought. 1 Sid. 2307. Vide Action, (E.) — 
In covenant ſeveral breaches may be aſſigned. 2 Sand, 380, rar 
Winch. Ent. 147. 1 Sal. 138. «0 Wy, 
So by the ff. 8 & 9 IV. 3. 11. in debt on bond or penal fun lf 
for performance of covenants in an indenture, Qc. plaintiff may bit, 
aſſign as many breaches as he pleaſes : but, before, it was double, 90 
Dy. 295. b. * Fad 
And if he aſſigns two breaches, he ought to ſay that he does it i, 
ſecundum fermam ſlatuti. Per C. B. P. 7 Ges. Ac. per cur ibid _ 
M. 10 Ges. inter Walker and Prigily, ( Reported in Compi Re 8⁰ 
parti 376. my 


But, it is ſufficient, tho? it is not a direct averment, « in fit 
dicit, c. but only /icet ipſe perform” omnia ex parte ſua, and the de- tug 
fendant entred, Sc. R. 2 Cro. 383. Vide ante, (C. 77.) * 


It is ſufficient, if the breach be aſſigned in the words of the 6 
covenant. Vide ante, (C. 45.) 0 
Or in words equivalent to the ſenſe and intent of the covenant. * 
Vide ante, (C. 46.) | * | 
And, if the plaintiff demands more than by the covenaut ar- ma 


pears to be due, it is not bad, R. 2 Lev. 57. 
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do, if he demands leſs without ſhewing the reſidue to be ſatis- 
f:i, it is not bad upon a general demurrer. R. 2 Lev. 57. 
Fil: ante, (C. 84.) Pg, (2 W. 7.) 

Otherwiſe, upon a ſpecial demurrer. Semb. 2 Lev. 57. 

If the plaintiff does not conclude his breach, et fic infregit con- 
dial, it is not bad. N. upon a ſpecial demurrer. 2 Fon. 229. 

Or fays infregit conventionem, where he alligns breaches upon 
preral covenants. R. 2 Mad. 311. 

$ he ought not to repeat the covenant in the concluſion. Per 
Rule 1654. Milli 27. 

ln debt upon bond for performance of covenants the breach 
(all be aſſigned in the replication. Vide ante, (F. 14.) 

Where the covenant is to be performed upon a condition, or 
conſideration, or other thing previous, the declaration muſt aver 
rerformance. ide ante, (C. 51, &c.) 

But in covenant nothing can be alledged or averred, which 
aries the caſe, as it appears upon the deed. &. 1 Sal. 197. 

Since the ſtatute of Anne c. 16, f. g. attornment need not be 


xerred in a declaration of covenant for rent by an aſſignee, Jide 


Dug. 283. (270+)* 


(2 V. 2.) Demurrer to the Declaration. 


If the declaration does not ſhew ſufficient cauſe for the plaintiff 
to maintain his action, the defendant may demur to the declara- 
ton: as, if the plaintiff is not intitled to covenant againſt the de- 
fendant, 2 Sand. 164. 

As if the action be brought againſt the aſſignee of a leaſe, 
aſhened after covenant broken by the leſſee, 1 BY. Rep. 351.* 

{lf on gyer it appears, that two others beſides the plaintiffs are 
mcd in the deed, though they did not ſeal, defendant may take 
arantage of it by demurrer. Vernon v. Feffereys, M. 14 G. 2. 
&r. 1146. ] 

— the covenant does not extend to the breach aſſigned. G. 

H. II;. 

do, if ſeveral breaches are aſſigned, he may demur to one, and 
plead to the others. 1 Sand. 108. 

And default of a good breach is bad upon a general demurrer, 
Wa, Ent. 1 20. 

0, if the breach is not well aſſigned, he may demur ſpe- 
* for it will be aided upon a general demurrer. Vide ante, 

+47, 48.) 

lf the declaration recites the indenture according to a con- 
fraction which the words do not import, the defendant may de- 
mand cer of the deed, and then demur, 2 Sand. 366. 

dor if it recites it materially variant in any reſpect, he may de- 
nur ſpecially for ſuch cauſe. Mint. Ent. 166. 

lf debt be upon a bond for performance of covenants, and the 
endant ſhews the indenture, and pleads that there were no co- 
«ans, the plaintiff may demand oyer, and then demur, . 


So, 
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So, if the defendant ſhews only part of the indenture 
pleads performance, the plaintiff may demand guad indenys, * 
tuletur, and then demur; for, by ſhewing part only, he d * 
the plaintiff of the opportunity of aſſigning a breach in the 00 | 
part. R. 3 Lev. 50. 

But, if ſeveral breaches are aſſigned, ſome good, ang . 
bad, and the defendant demurs generally to the whole declaration 
the plaintiff ſhall have judgment for the part which is rool 
2 Sand. 380. K. 2 Cro. 557. Vide ante, (Q. z.) 


(2 V. 4.) Plea. 0 

4 V. 4.) [Advantage cannot be taken of any covenant omitted in Plan | 

Abe tiff's declaration, on an action of covenant, without CTaving a £ 

after oyere Ball v. Squarry, MT. 4 G. 2. Fort. 354.0 ; [ 

To an action of covenant the defendant may plead after or he fen 

fore cyer of the deed, but to debt upon a bond for performance u a 

covenants, the defendant cannot plead without % of the bond n 

Bro, Oyer 16. 25. Vide ante, (P. 1, 2.) l 

And after cyer of the bond and condition, the defendant ough Pi 
to ſet out the deed mentioned in the condition under the ſeal d 

the plaintiff, 1 Sid. 50. 97. 1 Vent. 37. R. 1 Sid. a2;, 8 

And if he does not, it will be bad on a ſpecial demurter the 

1 Sid. 50. 425. 1 Sand. 9. 

And if the defendant has not the deed, the court will, up 

motion, order the deed or a copy to be delivered to him by thg T: 

plaintiff, 1 Sid. 50. And this of favour. 1 Sand, g. 10 

(2 V. 5.) To covenant the defendant cannot plead non infregit ame * 
3 tionem; for it is too general, and two negatives, viz, / fic n 
Nen infregit tenuit conventionem, et non infregit, &c. do not make good iſſue 

conventi- R. 1 Lev. 183. Semb. 1 Leo. 114. K. 3 Lev. 19. 2B 8 

e. 1312.5 Ns or 

But it ſhall be aided after verdict. R. 1 Lev. 183. 1 Sid.2% 8 

*So, where one party covenants to do one thing, the otle bon 

party deing another, defendant cannot plead want of performance 8 

on the part of the plaintifl. 2 Bl. Rep. 1312.“ 8 a 

80, where there are mutual and independent covenants, U R. 

no plea, to allege a breach by the plaintiff of the covenants to [ 

performed by him. Cowp. 56. Doug. 690. 3 Will. 387. 25 ih 

Rep. 1312.“ | 1 

(2 v. 6, So, to covenant the defendant cannot plead mil debet, tho de Ri 

diet, action be founded upon an indenture of demiſe, and breac 5 

: aſſigned for non-payment of rent. R. upon general demurre 2 

3 Lev. 170. 2 

So, to debt on bond for performance of covenants, he cannot - | 

plead, us covenants; for then the bond is ſingle. K. 1 Lev. : 

R. Cro. El. 756. my 


Nor can plead, that there is no ſuch indenture ; for he is eſtop 
xed. R. 1 Rol. 408. " 26 


a 
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zut to covenant, the defendant may plead in diſcharge or per- 8 V. 7) x | 
ſormance. Non * 1 
As, he may plead to a deed, non ef? faftum, faden. þ 


*And on this plea, the defendant leſſee in poſſeſſion ſhall not 
ontrovert the title of the plaintiff his leſſor, to demiſe, 2 BY, 
Repu 115 24* 

Within age. R. Cro. Car. 179. 

f the heir be ſued upon the father's covenant, he muſt plead 
rien per diſcent. Tut. 290. Vide ante, (2 E. 3.) 


go he may plead accord with ſatisfaction made after the breach. (2 V. 8.) 
O. Ent. 117. a» Vide Accord, (A. 1.) Accord. 
But accord is no plea in covenant for the payment of money. 
Vide Accord, (A. 2.) 
[To covenant for non-payment of rent, it is a bad plea that de- 
fendant before rent due, with aſſent of leflor, aſſigned to A. who, 
with aſſent of leſſor, entered and paid rent to leſſor. Foddrell v. 
well, M. 10 G. 2. B. R. H. 343.] 
Nor in an executory covenant, if it is made before the breach 
Vide Accord, (A. 2.) 


9 OP OS 3 I noon 


$ the defendant may plead in bar, an arbitrament made after (V. 9.) 
the covenant broken. — 2 
How an arbitrament ſhall be pleaded, vide Accord, (D. 1.) 


do the defendant may plead outlawry in bar, where the breach (2 v. 10.) 
is for a thing forfeited by outlawry : as, for non-payment of rent. Outlaurx. 
Lit. 1513. | ; 

But where the breach is for not repairing, he cannot; for the . = 
damages are uncertain, R. Lut. 15 13. 


do the defendant may plead a releaſe of all actions, covenants (2 v. 11.) 
or demands. Vide peſt, (2 W. 30.) Releaſe. 
$0 a releaſe of covenants or agreements in the indenture, to a 
bond for performance of covenants. 3 Les. 69. 
do, if a covenant be with B. his executors and aſſigns, in an 
«tion by an aſſignee, the defendant may plead a releaſe by B. 
R, Gro. Car. 503. 2 Rol. 411. J. 35. 
Tho' the releaſe by B. be made after a breach in the time of the 
alignee, R. Cro. Car. 503. 
But a releaſe by B. after an action brought by the aſſignee, is 
10 plea; for then an intereſt in the covenant is veſted in him. 
R Cre. Car. 503. 2 Rol. 411. J. 30. 
90 a releaſe of actions to the covenantor before breach is no 
plea, D. Al, 39. 
90 a releaſe of all covenants after breach is no diſcharge of the 
bond for performance of covenants, for it was forfcited before. 
R 3 Lev. 69, Dy. 57. a. 
do, where a covenant is joint and ſeveral, a releaſe of the 
Ktion to one, ſhall not be a bar as to the other. Dub, Sal. 574. 
2 | [A di- 
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(2 V. 13.) 
Covenants 
performed. 
Vile poſt 
(2 W. 33.) 


LEADER. 


[A diſcharge in nature of a releaſe, without deed, in fit. 
faction of all demands, cannot be pleaded in covenant; for cove« 
nant by deed muſt be diſcharged by deed. Rogers y. Payne, P, 
8 G. 3. 2 Will. 376.] 


So the defendant may plead in bar a defeaſance of the core. 


_ nant. Vide poſt, (2 W. 35.) 


As, a ſubſequent covenant, which diſcharges this. Vid D. 
feaſance. | 

Or, a covenant that he will not ſue the defendant upon a for. 
mer covenant. P. 4 An. in C. B. inter Fitzgerald and Crazy, 
( Reported in Comyns's Rep. 139.) Adm. Sal. 574. Semb, cn, 

al. 575. 

And in all caſes, where the defeaſance is abſolute and perpetu:, 
it amounts to a releaſe, and ſhall be a good bar. K. S/. 46, 
But on a covenant by charter-party, the defendant ſhall net 
plead a breach of covenant on the other part in bar; for one may 
be leſs damage than the other. X. 3 Lev. 41. | 

So, if ſeveral covenant, and the covenantee makes a collatera 
covenant with one that he ſhall not be ſued, this cannot be pleaded 
in bar; for it does not amount to a diſcharge of the prior cove- 
nant; for it will not be to the benefit of all, but only of one. 
R. Tr. 13 W. 3. in B. R. inter Tracy and Xynaſton. Ent. Al. 
11 V. 3. Ret. 1193. Sal. 575. (1 Ld. Raym. 688.) K. P. 
4 An. in C. B. inter Fitzgerald and Cragg. (Reported in Conyn!'; 
Rep. 139. ) ? 

So a covenant that he will not ſue for ſuch a time, R, 
Sal. 573. 

So, if a covenant be to give licence for ſeven years for pay- 
ment, it is no bar. R. So. 46. 

So ſequeſtration of the parſonage in covenant for rent upon a 
leaſe by indenture is no bar. R. Dal. 44. 

So, if A. covenants to pay 300 J. per annum to B. quamdiu he 
and his wife live ſeparate, and by a ſubſequent deed B..covenanis 
to indemnify A. from the payment of 300 /. guamdii he and his 
wife cohabit, this is no bar to the action upon the firſt deed; 
but 4. muſt have his remedy by covenant upon the collateral it- 
denture, if he is ſued on the firſt, R. 2 Vent. 218. 


The defendant may plead performance generally, or a ſpecil 
performance. 

In covenant, or in debt upon a bond for performance of cove- 
nants, if all the covenants are in the affirmative, the defendant 
may plead covenants performed generally. Co. Lit. 303. J. K. 
O. El. 149. 1 Lev. 303. 2 Sand. 411. Vide ante, (E. 26.) 

So, if ſome of the covenants are negative, but they are void in 
law, the defendant ſhall plead performance generally; for the 
court will t2ke notice that the negatives are contrary to Jaw, K. 
Mo. $56. | 

So, to afirmative covenants negative words of the ſame 
import are added, 1 Sid. 87. | «© 

3 
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So, in covenant to diſcharge all arrears of rent, it is a good 


plea, that he left money in the plaintiff's hands to diſcharge it. 


. 4 Mod. 249. 
If ſeveral breaches are aſſigned, he may plead to cach. 


Sal. 138. 

"Put ally, where ſome of the covenants are negative, the 
leſendant muſt plead to them ſpecially. Vide ante, (E. 25.) 

8o, if the covenant requires an act to be done by a ſtranger. 
il. 

Or an act upon record. Bid. 

So, if a covenant be in the disjunctive, the defendant muſt 
fhew what part he has performed. Lid. 

So, where the agreement is to do an act upon requeſt, and 
the requeſt is alleged, it is no plea to ſay, quod paratus fuit facere. 
R. 3 Mod. 295. 

Yet, upon a general demurrer it ſhall be aided ; if the defend- 
ant pleads generally, where there are any negative covenants. 
Vide ante, (E. 26.) 

If, in covenant, or debt upon a bond for 2 of cove- 
nants, the defendant pleads performance to the affirmative matter, 
zledged for breach, or to be done by the condition, it is not 
ſufßcient without ſhewing how, and in what particular manner 
he has performed it. Vide ante, (E. 25.) 

As, if the covenant be, that he make appear to B. it is not 
ſukcient to ſay, that he made appear to B. without ſaying how. 
R. 2 Lev. 125. 

That he vill pay a miiety of a ſum to be received, it is not ſuſſi- 
cient to ſay, that he has paid a moiety, without ſhewing how 
much he received. 1 Sid. 334. 

That he will pay as long as letters patent fland in force, it is not 
ſuſhcient to ſay, they are not in force, without ſhewing how 
beccme void. R. $ho. 290. | 

do, it is not ſufficient to ſay, that he paratus fuit, or obtulit to 
perform, when he takes upon himſelf to perform at his peril. R. 
| Lev. 191. Wide ante, (C. 61.—C. 75.) 

But, if the condition, Oc. comprehends multiplicity of matter, 
avoid prolixity, performance generally has been allowed; and 
the other party ſhall be put to ſhew a particular breach. ide 
ante, (E. 26.) 

As, if the condition be to pay a moiety of all ſums, which he 
ſtall from time to time receive. R. 1 Sid. 334. 

8o, if the covenant be in the negative, it is ſuſficient to plead 
generally in the negative : as, if the condition or covenant be, to 
ademnify, Sc. the defendant may plead generally, guod non fuit 
dannificatics, Video ante, (E. 2 5. 

50, if to affirmative words the defendant pleads in the ne- 
we non damm ficatus, & . R. 2 Co. 4. 2 Cro. 363, 4. Mar. 
N. 200. ä 

, if the condition be, to free and indemnify from the charges 
e ſuit. R. 5 Afed; 244. 

Vet., V. 81 Bur, 
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But, where the covenant or condition is to indemnify tom 
certain and a particular thing, it is not ſufficient to fay, un dam. 
nificatus generally, but he muſt ſhew how he indemnified. 5 
s Mcd. 244. 


(2 V. 14.) In covenant, if the breach be for non-payment of rent, the de. 


Pleas toa 
breach for 
2-531-pay + 
ment of 
Ient, 


fendant may plead riens arrear. R. cont. 1 Brownl, 19. 1; 
2 Brownl. 273. *Semb. cont. Cop. 588.* 

That the plaintiff ni habuit in tenementis, 3 Lev. 193. Vis 
poſt, (2 W. 48.) 

*The defendant may plead i habuit in tenementis, to an ation 
of covenant brought by the committee of a lunatick on a leaſe made 
by him as committee in his own name; for the committee of ; 
lunatick cannot grant ſuch a leaſe. 2 Wil. 130. 

[Nil habet in tenementis cannot be pleaded, if the demiſe is by in. 
_ Palmer v. Ekins, M. 2 G. 2. Str. 817. Ld. Rayn, 
1550. 

That another was ſeiſed in fee before the demiſe, amounts to 
nil habet, Sc. id.] 

Solvit ad diem. 2 Brownl. 273. 

But, if breach be aſſigned upon a covenant in a leaſe ſer non- 
payment of a ſum in groſs, nil habet in tenementis is no plea, R. 
2 Vent. 99. 

*To covenant for rent, the defendant may plead that, before 
the rent became due, he aſſigned al! the eſtate, title, intereſt 
and term for years which he then had to come in the premiſſes. 
Doug. 461. (445. ) .* | 

And to this it will not be a good replication, that the aſſignee 
never took actual poſſeſſion, without adding that the aſſignment 
was fraudulent or by way of mortgage, c. 1d. ibid.“ 

In covenant for rent againſt the defendant as aſſignee of all the 
original leflee's intereſt, &c. by virtue whereof he became and 
{till is poſſeſſed; if the defendant plead, that all, &c, did not 
come to him by aſſignment, and that he did not become poſſeſſed, 
Sc. it is good evidence to ſupport the plea, that the aſſignment 
was by way of mortgage, with a clauſe of redemption, and that 
the defendant has never taken actual poſſeſhon.* 

*And this, although the mortgage be forfeited. Doug. 455. 

438.)* | 
*But evidence of an wnder-leaſe will not ſupport ſuch a plea. ,. 
183. (175.)* | 

Nor evidence of an aſſignment of all the original leices 
eſtate in part of the demiſed premiſſes. Id. ibid. in the notes.“ 

So, levy by diftreſs, is no plea in covenant for non-payment 0! 
rent; for this admits the rent not paid at the day. R. 2 Bren. 
273. Vide pol, (2 W. 47.) 

*[t is no plea that all the cſtate and fortune of the letlze was 
transferred to truſtees under au act of parliament, though 3 
public one, if there were no words of diſcharge, Ad. 4+ 
1 Term Rep. 93.“ n 


at the houſe was burnt down, and not rebuilt by the leſſor, 
who was obliged to do it, is no plea. Mint v. Goper, P. 
11G, Str. 763. Id. Raym. 1477.) ide 1 Term Rep. 310. 
Anbler 619. (a)“ 
Whether bankruptcy be a plea to an action of covenant for 
rent. Quere 1 Term Rep. 80.“ 


In covenant for further aſſurance, if the breach be, that coun- ( v. ,, 1 
{| deviſed a note for a fine, which the defendant was required to For not 
acknowledge and refuſed, the defendaut may plead non requifivit. ay 
Lal. 286. ' „ 


In covenant, if the breach be for default of repairing, the de- (2 v. 16.) 
fendant may plead qu reparavit. For not re- 
That the plaintiff was to deliver timber, which upon requeſt? s 
he did not deliver. Lut. 316. 
Otherwiſe, if the breach be aſſigned in a thing which does not 
require timber. R. Lut. 316. 
If he pleads quad reparavit generally, and iſſue thereon, after a 
rerdict for the defendant, it ſhall be well. R. 2 Mod. 176. 
But he cannot plead that he rebuilt, R. 2 Leo. 18g. 
If the breach be, that the tenements were not of ſuch yearly 
rue, the defendant may plead that they were. Lut. 289. 
If the breach be, that a ſtranger had title, the defendant ſhaſl 
plead, that he had not. Lut. 322. 
But if the breach be, that he did not leaſe, and the defendant 
ſays, non habuit unde dimittere potuit, replication, quad habuit unde, 
Ce. is not good, R. 2 Bul. 41. 
To covenant as heir, and breach aſſigned for want of repairs, 
01 a leaſe for years, it is a good plea that the leſſor was only te- 
nant for life, with a traverſe that the reverſion was not in him 
ad his heirs. 2 WH. 143.“ 
Yet, it ſhall be aided by a verdict, qued habuit terras unde di- 
nittere petuits Ibid. 


(2 V. 17.) Judgment. 


If covenant be on the word dimiſ, &c. the plaintiff ſhall not 
tare judgment for damages, but for the term. X. 2 Loo. 104. 

lf the defendant has judgment againſt him upon i, dicit, con- 
ſion, or demurrer, a writ of inquiry ſhall be awarded to inquire 
« the damages. 1 Sand. 47. 

And by the ,. 8 & 9 IV. 3. 11. the plaintiff may ſuggeſt on 
the roll as many breaches as he ſhall think fit; on which ſhall 
ue a writ to ſummon a jury before the juſtices of 1 prius for 
wat county, to try each, and what damage the plaintiff ſuſtained 


I it, which writ the ſaid juſtices ſhall return to the court from 


Fence it iſſued, 


©) But quzre, Whether a court of equity would not grant an injunction till the 
ale fouled be rebu'lt by the leſſor, or ſome other equitable te ms complicd with on 
ert. Vit Ambler ub; ſwpras 
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In covenant, if there be an iſſue ſor part, and a demurrer fo, 
part, the jury, who try the iſſue, ſhall alſo find conditional d. 
mages upon the demurrer. 1 Sand. log. 

If the iſſue goes to the whole, the jury ſhall find damages, ard 
there ſhall be judgment thereon. 

[Where the preciſe ſum is not the eſſence of the agreement 
the quantum of damages may be aſſeſſed by the jury; where the 
preciſe ſum is fixed by the parties, the jury are confincd to ir, 
Lowe v. Peers, P. 8 G. 3. 4 B. M. 222;.] 

And by the f. 8 & 9 ,. 3. 11. the jury, beſides damages and 
colts as uſual, ſhall aſſeſs damages for ſuch of the ſaid breaches 
as the plaintiff ſhall prove broken, on which the like judgmen 
ſhall be entred as formerly. 

But, if the plaintiff aſſigns ſeveral breaches, and the defendant 
does not rejoin, the plaintiff may ſign judgment, if he pleaſc;, 
without a writ of inquiry awarded returnable before the juſtice, 
of niſi prius; for he has his election to proceed upon the ſtatute, 
or by the common law, and this, as well where the judgment i; 
for want of a rejoinder, as by nil dicit, or confeſſion, Cc. R. 
M. 10 G. in C. B. inter Walker and Prieftly. ( Reported in C. 
myns's Reports 376. ) 

If breach is aſſigned for non-payment of rent, and for not re. 
pairing, on payment of what is due for rent, proceedings as to 


that ſhall ſtay. Ann. T. 17 G. 2. Will. 75. 


(2 V. 18.) Execution, 


After a judgment in covenant, there ſhall be the ſame execu- 
tion as in debt. 

But by the ,. 8 & 9 W. 3. 11. if after judgment, and before 
execution, the defendant pays into court for the plaintiff's uſe the 
damages aflefled by the jury and coſts, a cefat executis ſhall be tu- 
tred on record. 

So by the ſaid /,. 8 & 9 V. 3. 11. if the plaintiff be ſatisſied, 
by execution executed, his damages, coſts, and the charge of the 
execution, the defendant's body, land and goods fhal! be forthwith 
diſcharged, and the diſcharge ſhall be entred on record. 

But by the ſame flatute, ſuch judgment ſhall remain as a coll 
teral ſecurity to the plaintiff againſt any further breach of core- 
nant, in which caſe the plaintiff, &c. may have a /cire faciar on 
the ſame judgment againſt the defendant, his heir, terre-tenor!, 
executor, or adminiſtrator, ſuggeſting other breaches, Cc. upon 
which ſhall be the like proceedings wt /upra to try iſtues, diſcharge 
execution, &c, Et fic taties quoties. 

So before, where there was a judgment in covenant upon 4 
breach of covenant, a perpetual cite j:cias might have been fucd 
upon a new breach, without fuing covenant de 1599 K. Cn. 
El. 3. . 

And covenant could not be ſued afterwards upon a new 92% 
of the fame covenant, Per Maw, 3 Les. 5 J. 
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(2 W) Pleading in Debt. 
(2 W. 1.) Where it ſhall be brought. 


EBT lies, where a man is indebted to another by judgment, 
D ſpecialty, contract. Sc. | 
If a debt be under 405. it ſhall be ſued for by plaint in the 
county. 
Or by juſticiet in the county. Reg. 139. a. F. N. B. 119. I. 
The jufticirs requires the ſheriff quad jru/Zi” the defendant that 
he render to the plaintiff what he owes to him, &c. Reg. 139. a. 
And the word yufticies is repeated in the writ to each debtor. 


Reg. 139. — 

And, by the jrflicies, the county-court may hold plea in debt 
above 40% 2 Inſt. 312. 

If it be ſued in the county, the plaintiff may remove it by pore 
into C. B. without any cauſe, and the defendant with cauſe, F. 
M. B. 119. K. f | 

Or by recordare, if it be ſued in the court of a city, borough, 
Sc. F. N. B. 119. K. 

If the debt be above 40. it ought regularly to be ſued in C. B. 
by original, Reg. 139. 6. 

And upon pretenee of privilege by bill in B. R. 4 Ii. 71. 

*But, by the modern practice, debt may be ſued in B. R. by 
original. B. R. H. 317. and Tidd's Pract, 2.* 


(2 W. 2.) What Proceſs. 


Proceſs in debt by the common law was only a ſummons. 
3 (Co, 12. a. 

By the /. 25 Ed. 3. 17. like proceſs was given in debt as in 
account, which by the /. V. 2. 17. was a captas, and fo to out- 
lawry, 3 Co. 12. 1 Brownl. 50. 

The original or ſummons in debt is by a precipe quod reddat, 
Rg. 139. be 

And it ſhall be in the deb-t and detinet for money, but for 
chattels, or by or againſt an executor, it ſhall be in the detinez 
tantum. F. N. B. 119. Me. le ante, (2 D. 1.) 

The original ought to name the parties by their proper names, 
and give an addition to the defendant. 1 An. 39. Vide Abate» 
ment, (E. 18, &c.— F. 175 &c.— F. 225 &c.) 

It ought to be without raſure, or falſe Latin, and agreeable to 
the form of the regiſter. Vide Abatement, (H. 1.) 

And, if there be a defect in the writ, 2%, or return, it may 
be pleaded in abatement, or aſſigned for error. Fide Abatement, 
(H. 1, &c.) 
= original may be returnable two or three terms after the 
tefle, Dy. 175. a. 

the theriff returns upon the origins, pledg* de prof” et qued 


jew. Kit. 257. 
81 3 | Or, 
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(2 W. 2) | 


Summons. 
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8 
; þ Or, nihil habet per quod ſum' potſt, or if the defendant be à cler 
; 3 
no lay fee per quod, c. Ibid, 
The ſummons ought to be fifteen days before the day of de 
return. Bid. . 
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(W. z.) If the defendant does not appear upon the return of the ci. 
Capiaz, pinal, a capias iſſues. Reg. Jud. 1. . Off. Br. 22. 

If he does not appear, nor is taken upon the capias, an alin 
capias, and afterwards a pluries capias iſſues. Reg. Jud. 1, l. 
OF. Br. 23. 

And, if the ſheriff returns upon the capias, that the defendant 
latitat in al” com”, a teſtalum capias to the ſheriff of ſuch county, 
OF. Br. 23. : 

By the common law a capias does not lie, except in actions 
ſuppoſed to be done vi et armis. 3 Co. 12. a. 

Or, for the king's debt. 3 Co. 12. 6. | 

By the ff. of Marl. 23. and V. 2. 11. it was given in account, 
and by the /,. 25 Ed. 3. 17. in debt. 3 Co. 12. a. 

The capias ought to be teſted at the return of the original, 
the alias at the return of the capias, and the pluries at the return 
of the olias, Gimp. Att. 7. 

It ought to be returnable in the next term after the 4%. D. 
Cro. El, (467.) a 

e captas ought to be conformable to the original, and the 
alias and pluries to the capias. 

And therefore, if the original is A. de B. and capias is A. nuper 
de B. it is error. R. 2 Cro. 576. 

If the original be Lawncelot, and the capiasr, Lancclat. Sem, 
Cro. El. 50. | 

If the one be A. B. alderman, the other armiger. N. Tel. 120, 
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„ W. 4)! If the defendant is not taken, or does not appear upon the re- 
Exigent. turn of the p/uries capias, an exigi facias iſſues. Reg. Jud. 2. a. 
By the B. 31 #1. 3. in all perſonal actions, a writ of procls 
mation ſhall be made out upon every exigent of the ſame 7efle and 
return, and delivered to the ſheriff of the county where the de- 
fendant then dwells, who ſhall thereon make three proclamations, 
the firſt at the county court, the ſecond at quarter- ſeſſions, and 
the third a month before the guinto exact, at the church door, 
where the defendant dwells, &c. and all outlawries otherwiſe had 
ſhall be void. So by the /. 6 H. 8. 4. 
- The exigent ſhall be conformable to the original and cala. 
And therefore, if it be a teftatum copias, an exigent docs 10! 
lie thereon in the laſt county, without an original capias there, 
Dy. 295. 6. 
The exigent ſhall have ſuch return, as that five county-courts 
may intervene between the 1e and return. Comp. Att. 13. 
And if there are not five county-courts before the return, 2! 
exigent de novo allacut 4 com iſſues. Reg. Jud. 21. b. 01 b 
Kite. 264, a. 5 
| 
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So, if another perſon of the ſame name with the defendant ap- 

rs upon the exigent, the plaintiff may have an exigent de news 
againſt the defendant, Off. Br. 80. 

But the exigent allocat com muſt be executed at the next county 
after the fourth; for, if by any accident the fifth county inter- 
yenes, it will be error. Pl, Com. 371. 6. 

So proclamation muſt appear to be made at the county-court 
held pro com”, for in com” is not ſuſſicient. R. 1 Vent. 108. X. 
3 Med. 89. : | 

Return of proclamation, * that they were made as by the writ 
commanded,” good. Semb. Barnes 322.] 

If there are ſeveral, it muit be ſaid, quod nec eorum aliquis com- 
feruit, R. 3 Mod. go. 

If the defendant appears upon the exigent, the ſheriff may re- 
turn a reddidit fe. Kit. 264. a. 

So, if one ot the defendants appears, he may return ſo ſor him, 
and proceed againſt the others. Kit. 264. 

So, ib one defendant dies. At. 264. b. 

If the defendant appears upon the exigent, he may have a f- 
ferſedeas to the ſheritf. 

[Superſedeas to the exigent ſhould be delivered to ſheriff before 
return. Barnes 319. ] 

[Whilſt rhe writ remains in ſheriff's hands, tho after the re- 
turn, a ſuper/edeas may be allowed on colts, Barnes 323.] 

[If defendant becomes a priſoner after the tee, and before 
the return of exigent on ca. /a. proccedings thall be ſtaid. 
Barnes 321.] 

If the ſheriff proceeds after ſ/per/edeas wo outlawry, it will be 
error. Tel. 67. R. Mo. 73. 

So, it will be error, if the outlawry be pronounced on the ſame 
day the exigent bears tele. R. 2 Cie. 660. 

If there be no return to the exigent. R. Dal. 68. 1 And. 36. 

Or the name of the ſheriff be not added to it. Dub. Dal. 68, 
Lev. 139. Semb. Hab. 70. 

But it is no error in an outlawry, after judgment, if there be 
no proclamation in the county where the defendant inhabits, R. 
2 Cro. 577. 

80 an outlawry ſhall not be reverſed for default of proclama- 
tion in the county where the defendant dwelt, till iſſue taken 
thereon and tried. R. 1 And. 36. Jide Utlogary.* 


If the defendant upon the exigent being guints exact makes de- 
fault, there ſhall be judgment gud h,. Kit. 263. b. 

And the outlawry ſhall be by judgment of the coroners. R. 
2 Rel. 805. J. 35. K. 2 Cre. 521. 

If there are ſeveral defendants, the judgment ſhall be gued ut- 
lagentur. 

If defendant be a woman, it ſhall not ſay qued utlage“, but 
quad waiveat”, otherwile it is error. R. 2 Cre. 358. Vide Utla- 
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But a return of the coroners, that he was outlawed upon 2 0. 
tiorar: to them, does not conclude; for it does not belong to 
them. Dy. 223. 4. 

So, in every caſe, where the entry varies from the legal forr; 
it will be error: as, if it does not appear that the county. cou 
was held pro com. K. 3 Med. 89. R. 2 Rol. 802. I. 3o. 

Or, if it be in Huſtingis, without ſaying, that it was in ouflingic 
de communibus placitis. Cro. El. 50. 2 Rol. 803, I. 10. 

So, if the quints exact &c, be entred the day of the tte of 
the exigent. R. 2 Cro. 660, | 

Or, there are only fourteen days between the two countie; 
upon the return of the exigent. R. 2 Rol. 802. J. 42. 

If there are ſeveral defendants, and the entry is ne compa- 
ruerunt, without ſaying, nec eorum aliguis. R. 2 Cre. 358. 2 Rl, 
490. 2 Rial. 802. J. 25. Cro. El. 50. 3 Mod. go. 

If the year is not mentioned to the quarto exact, tho? it be ts 
the bercte and quinto, by which it may appear to be the ſame year, 
R. 2 Rol. 803. J. 25. 

If it be ad camitat tent” primo I. anno regni damini neftri Jaca 
omitting regis, R. 2 Rol. 802. J. 45. 

Or drminiregis, omitting the king's name. R. 2 Rol. 802. J. 50, 

Or omitting, regni Anglic. R. 2 Rol. 803. I. 5. 

If the outlawry be per judicium coronatorum, without naming 
the coroners, except in London. R. 2 Rol. 802. J. 37. 

But in Londen, naming the coroners is not uſual, R. 2 Rs, 
802. J. 45. 

So quints eœact ad Fe S. Pauli. 1653, without ſaying A. D. 
is no error. R. Hard. 6. 

So in London fourteen days between two buſting: will be well; 
for the hiingt may be held every week, 2 Leo. 14. 


After outlawry returned, the plaintiff ſhall have a -apias ulli. 
gatum againit the defendant. Vide Utlagary, (D. 5.) 
| [Capias, alias, & pluries, may iſſue all together in order to an 
outlawry. And no affidavit for bail is required, nor any date to 
the writs. Barnes 322. ] 

Or ſpecial againſt him, his goods, and lands, 

And thereon an inquiſition ſhall be taken and returned, 

Yet by the /,. 4 & 5 M. M. 18. a defendant taken upon a 
capias wlagatum ſhall be diſcharged on his attorney's ſigning au 
appearance, or, if ſpecial bail required, on bond, c. 

[If capias utlagatum recites a ſpecial original, ſpecially expreſſing 
the cauſe of action, the ſheriff muſt take ſpecial bail, tho the 
rapias utlagatim is not marked for bail. Cracraſt v. Gledowe, P. 
4 C. 3. 3 B. M. 1482 | 
\ [Procels of outlawry is not within 12 C. 1. c. 29. Lid.) 

{Defendant cannot reverſe outlawry, without giving ſuch bail 
as the law requires. J1bid.] | : 

If the defendant be taken upon a capiat utlagatum, the plaintid 
cannot declare againſt him; for the proceſs is determined, D. 
Cre. El, 700, To n 

. = 


PL EAD E R. 


But he may have a new action of debt againſt him. D. Co. 
E. 707. 5 Co. 88. a. 

Or may reverſe the outlawry for error. 1 Bro. Ent. 215, 216. 

By the ff. 31 K.. 3. none ſhall be admitted to reverſe an out- 
lawry for want of proclamation unleſs he put in bail to anſwer 
the plaintiff on the ſame cauſe of action, and to anſwer the con- 
gemnation alſo, if the plaintiff begin ſuit” before the end of two 
terms next. 

A the caſe originally required ſpecial bail, and defendant 
#:nds out to an outlawry, he cannot come in and appear to the 
outlawry, without putting in ſpecial bail, and the filacer ſhall not 
iſue a ſuperſedeas till then. Campbeil v. Daley, T. 6 G. 3. 3B. 
M. 1920. | 

65 if -1 reverſal be for other defect, when the debt and da- 
mages amouns to upwards of 101. Cm. Att. 16. 

So, if the reverſal be of an outlawry in ejectment, Cc. 
2 Ril. 490. 

If the plaintiff proceeds to an outlawry, when the defendant 
y3s in priſon upon the capias, he thall reverſe it at his own charge. 
1 Sent. 46. 

Or, if the plaintiff knew that he was in priſon in another action 
at his ſuit. Sal. 495. 

Or, if the defendant appears publickly, it ſhall be ſo in B. R. 
otherwiſe in C. B. Sal. 495. 

After outlawry reverſed, the defendant ought to appear and ac- 
cept a declaration within two terms next. ide ante, (C. 4.) 

If the outlawry was in London, Wc. the plaintiff may afterwards 
declare in another county, R. Lev. 245. 

If the plaintiff does not declare within two terms after notice 
of the reverſal of the outlawry, the defendant ſhall have coſts 
to be taxed by the prothonotary. Per Rule Trin. 33 Car. 2. 
Mill 81, | 

After outlawry reverſed, the plaintiff may declare upon the firſt 
or upon a new original, for by the outlawry the firſt was deter- 
mined, Jon. 442. 

(Yet they may, on extraordinary grounds either for or againſt 
tim, but are not bound to do it. Per Mansfield, C. J. ceteris non 
oſentient; ut videtur. 4 Bur. 2527+] 

Nor will the court bail him by their diſcretionary power with- 
out conſent of proſecutor, tho' a writ of error is allowed. id.] 

(For ſuch cuſtody is in execution; uot for ſecurity only, but in 
part of puniſhment, and will be conſidered in the final judgment, 
nd if the outlawry is reverſed defendant muſt continue in cuſtody 
on the conviction, Bid. 

(Arreſt on cap. utlagat. is bad on Sundry. Barnes 319. ] 

[On plaintiff's death, and no adminiflration, priſoner on cap. 
Alcea. ſhall be diſcharged. Barner 366. ] 

[Priſoner on capias utlagatum diſcharged by inſolvent act, cau- 
dot be taken en a new cup. utlagat. Barnes 378. 
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(2 W. 7.) Declaration in Debt. 
A declaration in debt is ſounded upon a ſpecialty, or jucz. 


ment, or contract. 

In all actions for debt, the declaration muſt ſhew the certain 
ſum demanded: and therefore, if the contract is contingent, or 
depends upon divers particulars, the declaration ſhall demand: 
ſum certain. Vide ante, (C. 21.) 

{If the declaration be upon ſeveral bonds or contracts, what i 
duc upon both ſhall be demanded in one intire ſum, 7, 51. 
3 Leo. 119. ] 

If it be for arrears of an annuity granted for years, it muſt be 
for ſuch a ſum, without ſaying de annuali redditu. R. Ye, 1:8, 
1 Bul. 151. 

Declaration, grod pro diverſ;s debitis et mercimon” conceſſit ſolu, 
is not good, R. 2 Rol. 332. 

If the contract be for foreign coin, the ſafeſt way is to declare 
grid reddat 20 J. certain, or whatever other ſum, and then ſhey 
the contract for ſo much foreign coin, which atting' ad 200. 
monet' Angl. R. 2 Ov. 88. Tel. 80. M. 775. 

And this in debt by bill as well as by original. R. 2 Cr: 89. 

If a man binds himſelf in a bond to pay ſo much Flemiſh, E. 
the plaintiff may declare, quod reddat ſo much as it amounts to in 
Engliſh coin. R. Tel. 8 1. 135. 2 Cro. 617. Jon. 69. 

If a man is bound to pay 671. at H. and debt is brought for 
561. the value of the coin there, without more, if the defendant 
demands oyer of the bill, and then demurs, there {hall be judg- 
ment for the defendant. R. 2 Bul. 154. 

And where the contract is for foreign coin, the plaintiff has 
his election to demand ſuch coin, or as much as it amounts to in 
Sterling. R. 1 Leo. 41. 

If there be a ſale of goods for two jewels, two diamonds, &. 
in certain, the declaration may demand the jewels, Cc. 1 4nd, 
118. | . 
Yet if debt be for ſo much monet Flandr' ad valor ſo much 
monet Angl, it is well. R. Cro. El. 536. Mo. 704. 

But then the jury ought to inquire of the value, or a writ af 
inquiry muſt iſſue before judgment. Cro. El. 536. 2 Cr. 017, 

So, if the contract be for 20 J. to be paid in goods, without 
ſaying what in certain, it muſt demand the 20 J. not the good 
R. 1 And. 118. | 

If the contract be for 100 guineas, he may declare for ſo mud 
as they are valued for, Dub. Skin, 5 73. © 

If debt be for a certain ſum, and the particular contract 
whereon the plaintiff declares, amount to more, it is bad, fer 
he has judgment for more than he demands. R. Yel. 5. Hut 
fot, (2 W. 14.)—ante, (C. 84.) | 

So, if he declares for ſo much due, and demands a leſs fun 
without ſhewing that the reſidue is diſcharged, Vide ante, (C. 84.) 


0 
1 


80, if he declares upon ſeveral contracts, and ſhews part 
(üsbed, but does not ſay on which contract, and he cannot 
recover upon all the contracts, he ſhall recover for no part. R, 
(nn. El. 583. 

80, if the debt be founded upon record or ſpecialty, and he 
lemands a leſs ſum than was due by the ſpecialty, without ſhew- 
ing the reſidue ſatisfied : as, if 80 ſhillings are demanded upon 
; judgment in an inferior court, where the judgment was for 
50%. and four pence, R. 3 Mod. 41. 

On a certificate of the commiſſioners of army- debts for 105 7. 
187. 7d. farthing, the demand (which it was neceſſary by the 
tatute ro make) had been made for 105 J. 18s. 6 d. farthing, and 
plaintiff was nonſuited. Palliſer v. Ord, P. 1724. Bunb. 166.] 

But debt for 50/7. and a declaration upon a bill to pay 5o/7. 
viz, ten pounds at five ſeveral days, and ten pounds nomine 
zne, is well; for it is a ſeveral bill as to the amine pene. R. 
(rr. El. 771. 

$9, in debt upon ſeveral bonds, if he ſhews part ſatisfied, it 
is lulſicient, tho' he does not ſay upon which bond. X. 3 Bul. 
244 1 Rol. 423 

So, it is ſufficient, if he declares for a debt of 50 J. tho' part be 
tighed before action. 1 Vent. 135. 

So in debt upon a ſtatute, &c, if the declaration be quod cum, 


Ec. it is well, X. Sho. 337. 
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So a declaration in debt, generally, ſhall be in the debet et detinet. (2 w. 8) 
Tho! it be againſt huſband and wife for the debt of the wife When in 


dum ſola, R. 3 Leo. 206. —2 
Tho' debt be for guineas or foreign coin of ſo much value 
Engliſh, R. Lut. 488. 
But where debt is brought for goods and chattels it may be | 
in the detinet only. : / 


As, in debt gud reddat dolium ferri, Yel. 71. 

Aud reddat ſo many quarteria frumenti. 2 G. 88. 4 Les. 
46. 11 H. 7.5.6. 

So, if it be for foreign coin. M. 704. Tel. 81. X. Lat. 84. 
. 2 Ov. 617. R. Lat. 5. Jon. 69. 

Or for guineas in ſpecie. 4 Med. 410. Tut. 488. 

3 debt by or againſt an executor. Vide ante, (2 D. 1.— 
2D. 2.) 

But upon an original in debt, the plaintiF cannot declare in 
mnuity. KR, Tel. 208. F 

And therefore, if the declaration is d reddat 501. de annual: 
red”, and ſhews the grant of an annuity, it is bad. Ye. 208. 

So a declaration in B. R. de placita debitt quad reddat ci 20 !. 
without ſaying, quas ci debet et injufte detinet, is bad. R. Mad. 

306. 
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And there ſore, if he ſays per ſcriptum conceſjit, without foi 
fer feriptum fim obligatorium, it is bad. Semb. Cr», Car, 20). : 

Or per ſeriptam manu ſud ſignat. Semb. 3 Lev. 234, 

But per ſcriptum ſum oligatorium is ſuſſicient, without (vine 
fieillo figillat”, for ſeripinm wligatorium umplics it. X. Cro, E; 
737. K. 2 Cro. 420. 

And if he omits per friptum ebligatorium, after plea upon c 
guad ſolvit, &c. it ſhall be aided, K. Cro. Cur, 209. : 

So, after plea of privilege, and a demurrer thereto. Luz, 164+ 

So per ſcriptum obligatirium is ſuſſicient, without mention 9 
the date, or ſeal, or delivery, R. Mod. Ca. 306. 

So fer ſcriptum obligatorium cujus dat” oft eifaem tie et ani, thy 
it has another or void date, for cui dat” ſhall be conſtrued of th: 
delivery, otherwiſe if it was gerentem ſuch a date; ſor then the 
true date ſhall be ſet out. N. Sal. 463. 

If the bond upon cher appears to be, I. A. Rand bound in 16 
pounds, and is to be paid to Bs executors, it is good, without ſaying 
to whom bound. R. 3 Lev. 21. a 

If the whole ſubſtance of the bond, c. be in the declaration, 
it is not neceſſary to mention words, underwritten, or indorſ:, 
R. 2 Breunl. 98. | 

Af in debt on an arbitration bond, the declaration ſtate that 
the original time given to the arbitrator to make his award, wa 

enlarged by conſent, the penalty cannot be recovered for not per- 
forming the award. 3 Term Rep. 592. 1.* 

The plaintiff may declare upon ſeveral bonds in the ſame de- 
claration. Vide Aetion, (G.) | 

So he may declare upon a bill for payment of money on a day 
with a int pane for non-payment, and afterwards declare for 
the nomine pæmr. R. Cin. Ii. 771. 

So he may declare upon a penal bill, tho” it be not formally 
expreſſed. R. 2 Vent. 106. 

If the declaration is inſuſſicient, or upon oger appears not ſutk- 
cient, the defendant may demur. Vide ante, (Q. 3.) 


If the plaintiff declares upon a ſtatute, recognizance, &. he 
muſt ſhew the certainty of the ſtatute, or recognizance. . 


Ent. 223. Naß. 189. a. 
And therefore, if he declares guod A. coram. Ch. J. concyſit / 


teneri, Sc. et fi defererit, cencefſiz per idem ſcriptum quea currerd 


ſuper /e pena in flat feng, without ſaying per ſcriptum ſuuin gu- 


gaterium or ſecundum fer mam flatuti, it is bad. R. per 3 J. Cn. 
Cir. 363. 

So, if the declaration does not ſhew the ſtatute to have ſuch 
ſeals as the act directs, it will be bad. Mo. 811. 

Bur, if the jury find that A. recogn” ſe debere, c. without fay- 
ing, per ſcriptum ob!igeterium, or ſ.cundum formam flatuti, it is ſull- 
cient. R. 4 C. 65. b. ; 

Jo, if the ſtatute be recited, as inducement to the action, 
it is ſufficient, tho' it is not ſaid, that it was % Jg Uh. R 
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2 recognizance againſt bail, muſt ſhew at whoſe ſuit de- 
endant became bail, and for what ſum the ſuit was brought. 
Park v. Verbury, M. 24 C. 2. 1 Wille 284.) 


80, if the plaintiff declares upon a contract, he onght to ſhew 
the certain contract, where the contract is expreſs ; as, upon a 
ontzatze, or account. Bro, V. M. 162. 

Upon a ſale or other agreement executory. 1 Bro. Ent. 160. 
105. 

for a ſalary upon a retainer. 1 Bro. Ent. 176. Bre. J. M. 
166, 7. 

For fees. 1 Bro. Ent. 172. Vide Attorney, (B. 18.) 

Upon a ſubmiſſion to an award without ſpecialty. 2 Sand. 127. 
e Arbitrament, (I. 1, 2, 3.) 

$9, if the contract is only implied by the law, the plaintiff by 
hi; declaration ought to thew the foundation of the conſract. 

Az, in debt for an eſcape, the plaintiff ſhall ſhew the judg- 
ment, execution, and commitment thereon. 2 Sand. 98. 2 Bro. 
Fu. 59. 3 Lev. 300. Vide Actian on the Caſe for Negligence, 
A. 2.) Fide ante, (2 P. 1.) 

For a penalty of a by-law, muſt ſhew a power to make, by-law 
made, and breach. 2 Yeni. 243, 1 Bro. Ent. 170. 

For a fine of a copyhold, a cuſtom for the hue, and admiſſion 
to copyhold. Ct. 244. Lut. 597. Vide Copyheld, (II. 6.) 

For a fine or amerciament, in a court leet, the plaintiſf mult 
ſew a power to hold the leet, the offence, and the fine or amer- 
cament for it. Lev. Ent. 62. 1 Bro. Eut. 15 2. 154. 168. 


If the plaintiff declares upon a judgment, he muſt ſhew the 
eertainty of the judgment, vide ante, (E. 18.) 

As, if the declaration be in C. B. upon a judgment in B. R. 
be muſt ſhew the term and parties, and thing recovered. 2 Mod. 
Int, 224, 5" Lut. 600. | 

80, if it be upon a judgment in the he court, 2 Med. int. 
223, 4. | 

And if it be upon a judgment in C. B. he muſt alſo ſhew be- 
fore what judges, | 

So, if it be upon a judgment in an inferior court. 2 Ned. Iui. 
23, Carth. 86. | 

$0 the plaintiif muſt aver that the judgment ſtands in full force. 
Smb, Lut. Goo, - 

But in debt upon a judgment, the plaintiff need not ſhew all 
the proceedings at large. Seb. Cro. El. 817. 

Tho' it be upon a judgment in an inferior court. 2 Jed. Ti. 
2g. R. Sho. 71. Carth. 86. Vide ante, (E. 18.) 

On a judgment of nonſuit in an inferior court, it is not neceſ- 
lary to ſet forth that the plaint in the court below was levied for a 
cauſe of action arifing within its juriſdiction; nor is it neceſfary to 
{out the plaint and ſubſequent proceedings; it is enough if the 
donluit is laid to be given and recorded at a court held within it's 


Junſfdiftion, Murray v. Wilſen, Fl. 25 G. 2. 1.316.) 
2 | It 
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It is not neceſſary to ſhew (except in the caſe of an execyy, 
or adminiſtrator) more than the judgment. Per Rule 1654 
Milla 27. 

Nor in a declaration againſt an executor or adminiſtrator upen 
z judgment, more than the declaration and the judgment upon i. 
Ibid. 

It is not neceffary to ſay pro patet per recordum. Sal. 56;, 

So, if the plaintiff does not ſhew, who were the judges of th: 
court, it will be aided after verdict. R. Carth. 86. 


(2 W. 13.) To debt upon judgment in any court of record, if there was ng 


Fleas. 
Nut titel 
record, nil 
debet, Tc. 
Vide poſt, 
(2 W. 36, 
Sc.) 


ſuch recovery, or the record is miſtaken, the defendant may pled 
nul tiel record. 3 Mad. 41. 

Tho! the judgment was in the ſame, or in an inferior court, 
Bro. V. MH. 244. Clift. 148. l 

So, in every caſe where the record is denied, the deſendun: 
{hall ſay u tiel record. 

And nul tiel record, without more, is a complete iſſue if ti 
record is in the fame court. Mod. (n. 40. 

But where the record itſelf is thewn to the court in pleading, 
the defendant cannot ſay nul tiel record; for, by the prefert in c 
ria, it appears to the court that there is ſuch a record: as, if letters 
patent are pleaded, the defendant may ſay non cenceſſit, but no: 
ut tiel record. Co. J. it. 260, a, Hard. 158. 

It the defendant pleads nul tiel recerd, he ſhall conclude to the 
action, Clift, 148. 

Aud to this plea the plaintiff ought to reply, that there is ſuch x 
record. Lut. 945. 

And the replication ſhall conclude, prout patet per recordun, 
Tut. 945. Vide ante, (E. 29.) 

If the record is in the ſame court, the replication ſhall pray, 
guod wideat” per cur”, and a day ſhall be given for the inſpection. 
Lute 945. R. Sal. 566. Carth. 517. 

Or the plaintiff may demand yer. Per Holt, Carth. 517. 

If it be in another court, day is given to produce it, as in J. I. 
Bro. R. 107. Sal. 566. | 

(On u tiel record pleaded, B. R. will not make an erger for 
the proper oſſicer of C. B. to attend with the record, there mui: 


be a certiorari. Hewſon v. Brown, T. 33 & 34 G. 2. 2 J. 0. 


1034.) 
In C. B. Cl. AF. 79. 
If it be in a county palatine, there ſhall be a writ to the clan. 
berlain to certify, Sc. Clift. 148. | 
So, if it be in an inferior court, there ſhall be a writ to tit 


proper officer to certify, &c. Bro, V. M. 244. 


If the officer refuſes to certify, there ſhall be a rule to do it c 
pain, and if he does not, an attachment, Pal. 562. 

At the day given for the record, there ſhall be judgment for, 
or againſt, the defendant, if he thews, or fails of the record. 


Town. Jud. 725 73» But 
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But an immaterial variance is no failure. 3 Les. 243. Hob. 209. 
Vide Record, (D.) 

To debt upon a judgment in a court not of record, the defend- 
int may wage his law, or plead ni debet, Vide poſt, (2 W. 17,— 
W. 44.— 2 W. 45.) 

80 by the „. 4 & 5 Arn. 16. To debt upon any judgment, he 
nay plead payment in bar of the action. 

lt there is judgment for 388 J. os. 1 d. and debt is brought 
on it for 388 J. omitting the penny, it is variance, and cannot be 
cured by a remittit of the penny, for that mult be, before judg- 
ment, Coy v. Hymas, M. 16 G. 2. Str. 1171.] 
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If the plaintiff declares upon a demiſe, he muſt ſhew the cer- (2 w. rg. 


zinty of che lands demiſed. 

And therefore, if he alledges a demiſe made ro B. but does not 
ay where the land lies, it is bad. XR. 2 Cro. 682. 

If the plaintiff be an aſſignee, he mult ſhew a good aſſignment : 
5, an aſſignment by deed. Vide ante. (2 V. 2.) 

And per ſer iptum, without ſaying /gil/ar” or fa, is not ſuſſi- 
cient, 1 Leo. 310. Vide ante, (2 W. 9.) 

But default of attornment ſhall be aided after verdict. R. Ray. 
*« if he ſays, that he is yet ſeiſed of the reverſion, where the 
term is determined. XR. 2 Cro. 118. . 

So it is ſufficient, to alledge the lands demiſed, as general 
and certain as they are in the leaſe. R. 2 Cro. 124. 


Tho' no v appears, where the land lies, but only the county. 


2 Cro. 125. 
So it is ſufficient, to ſay that the plaintiff demiſed, without ſhew- 


ing what eſtate he had. Sal. 562. | 

So the plaintiff muſt ſhew that the defendant entred and was 
poſſeſſed by virtue of the demiſe. Semb. Cro. El. 262. 

And this is neceſſary where the debt is for rent upon a leaſe at 
will; for the defendant is charged in reſpect of his occupation. 
R. 1 Sal. 20g. 

if he ſhews that he was poſſeſſed a % Michaelis uſque ad feſtum 
M. when he demands rent for one year, it is bad; for it wants 
one day of a year. Per Tel. 74. 

But virtute crjus intravit is ſufficient, without ſhewing the time 
oftheentry. R. Lat. 196. 

And if the leaſe commenced at a future day, it ſhall be intended 
that he entred after the day. R. 2 Cro. 549. 

So upon a leaſe for years no entry or occupation need be al- 
edged. 1 Sal. 209. 

do, if a leaſe begins from Michaelmas, and the entry is 29th 
Sttember, which is the day before the commencement, it will be 


= aſter nil debet, and a verdict for the plaintiff. R. Cs. Ei. 
109. 
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If a tenant from year to year hold for four or five years, eiche 
he or his landlord, at the expiration of that time, may declare k 
the demiſe as having been made for ſuch a number of years 

| Salk, 414. cited 1 Term Rep. 380.“ p 

If the declaration alledges a demiſe per nomen, &c. it ought to 
ſay that it was by writing. R. 3 Leo. g. 

So the plaintiff muſt thew expreſsly what rent is reſerved foi 
ſecundum ratum 20 l. is not ſufficient. X. 1 Sal. 262. 

So the plaintilf muſt ſhew when the rent was in arrear, $, 
2 Cro. 668. ; | 

But it is ſufficient, if the plaintiff ſays the rent was in arrexr x 
ſuch a day, without ſaying. that it then became due; for it ſhall he 
intended upon a general demurrer. R. 1 Sal. 139. 

And, if it be reſerved at two feaſts, it is not ſufficient to fy 
that it was in arrear for a year, without ſhewing at what feaſt th, 
year expired. R. 3 Mod. 70. Semb, Sho. 9. R. Gro. El. 502, 

Yet, if the declaration ſhews that he had poileſſion only one 
year, it will be aided. R. 3 od. 70. 

If it be reſerved at two feaſts, or ten days after, it is not (uf. 
ficient to ſay that it was in arrear for 10 days, but he muſt fay 
after 10 days. R. Ov. El. 262. 

If the grantee of a reverſio; be plaintiff, he need not alledg: 
notice or attornment in the declaration; for if he has paid, it wil 
be a good plea, if not, the action is a demand. R. 2 Crs. iq. 

But the rent muſt be computed according to the day mentioned 
in the reddendizm, not according to the habendum : as if a demiſe 
be to commence from the 24th December, rendring rent at 
Michalmas, St. T homas, &c. the declaration mult ſay that the rent 
was due 21ſt December, viz. St. Thomas, not the 24th of December, 
R, 1 Sal. 141. | . | 

Yet reddendum quarterly ſhall be computed according to thc 
habendum. 1 Sal. 141. : 

But if debt be for a ſum more or leſs than the rent in demand, 
it is bad, except where it ſhews the reſidue diſcharged. Vide ants 
(C. 84.)—(2 W. 7.) | 

As, if debt be for 100/. and the plaintift declares upon a leaſe, 
rendring 74/. and demands for a year and a half, it is bad, if he 
does not ſhew that the 11/7, above the 1o0/. is ſatisfied, Sent, 
2 Lev. 4. 

So, if debt be for 15.5. and he declares upon a leaſe rendring 
30s. and demands rent for a year, it is bad, if he does not lay 
how the 15 s. are diſcharged, R. Cro. Car. 137. 

_ » Yet in debt for ſo much rent, upon / debe!, if it appears that 
the rent ought to be apportioned for part, the plaintiff ſhall re- 
cover for the reſidue. Per Poph. 3 Co. 24. 4. Acc. 1 Sid. 6, 
2-Inſt. 5 O4. . 

So in debt for a quarter's rent due at the end of the term, 1t1s 
ſufficient without ſhewing the reſidue ſatisfied, R. 2 Sent. 129. 

So, if by his own ſhewing the plaintiff demands more than 1s 
due, after a verdict upon / debet he may remit the ſurplus. 


1 Vent. 49. 
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(2 W. 15.) Judgment by Confeſſion, &c. 


Aſter a declaration in debt the defendant may demur. 

Or demand oer of the deed, on which he may demur, if upon 
Ano cauſe of action appears. 
; 0:, to avoid more trouble, the defendant may give judgment 
tr his confe ion, 


'0r by nil dicit, Bro. Vad. M. 216. 


0r, to avoid damages againſt him in writ of deceit, the attorney 
may plead un ſum informatus, F. N. B. 98 J. 


but the prothonotary ſhall not ſign judgment by confeſſion, nil 4 
fit, or 12944 [um informatus, if it be not brought to him, after Eaſter, . 
wore the firſt day of Trinity term, or within 20 days after the 10 
nd of every other term, except where the warrant of attorney 13 1 
lited after the term, and then before the eſſoin- day of the next 1 
erm. Per Rule Tr. 29 Car. 2. Malls 75. 7 

1 
(2 W. 16.) Pleas in Debt. A 

To debt what pleas the defendant may plead in abatement, 2 W. 16.) | 
Vid: Abatement. hwy „ 

ln bar to debt upon a bond, the defendant ſhall plead in — - | 
z0ilance or diſcharge of the action. not. 4 


As the defendant may plead the general iſſue ni debet to debt (+ W. 17.) 
yon contract, not upon bond. Nil debet. | 

And this plea is good in all caſes, where nothing is due at the 
ime of the action. 

$9 nil debet is a plea in debt for an eſcape; for the commit- 
nent is only inducement. Sal. 565. | 

In debt againſt an executor or adminiſtrator upon a dewaſtavit ' 
her judgment againſt him, tho' mixt with record. 1 Sand. 
ug. R. Cart. 2. / | 

In debt upon a ſpecialty to pay ſo much as A. owes; for it is | 
10 ſum certain, but mult be aſcertained by averment. R. Skin, qt 
j. 
la debt for the arzears of a rent charge deviſed for life; for the 
zul is no ſpecialty. Hard. 332. 

In debt upon a tally. Hard. 332, 333. 

Tho' the debt is barred by the ſtature of limitations; for he | | 
need not plead nil debet infra ſex anno, but nil bet generally. 
Per Halt, C. J. (Vide 1 Ld. Naym. 153.) 

Or a releaſe be given; for then he owes nothing. 1 Sal. 394. | 
_ this plea ought to conclude to the country, R. 1 Sand, 
853. 

Aud the plaintiff ought to join in iſſue without replication, 
C. Lit. 126. a. | 170 

Put where the defendant has matter for his excuſe or diſcharge, 
te cannot plead nl deoet. 

do it is no plea to a penalty in an indenture to perform cove- 
unts, R. 2 M.d. Ca. 109. 323. 382. 

Va. V. Te [Where 
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[Where matter of fact is the foundation of the action, and; 
ſpecialty only inducement to it, as in debt for rent on an inde. 
—- ture, there nil debet is a good plea z but where the ſpecialty is th 
foundation, and the fact is but inducement, as in debt for ng. 
performance of a covenant to accept and pay for ſtock, there „ 
debet is no plea, IV arren v. C, ſett, T. 13 C. Ld, Raym, 1500, 
Str. 778.] 

So nil debet is no plea to a debt by bond, ſingle bill, or other 
ſpecialty, without an acquittance. R. 5 Co. 43. a Cry, I. 
455+ 157. Mo. 692. R. 9 Ed. 4. 53. a. 2 Will, 10.* 

[Nil debet is no plca to a bail-bond, Milli v. Band, M. 7 6. 
Fort. 363. Mayhew v. Mayhew, P. 4 6. Port. 367.) 

Nor to an annuity granted by deed. Hard. 333. 

Nor payment without an acquittance, and, if found for the de. 
fendant, he ſhall not have judgment. 2 Cre. 377. If found fo 
the plaintiff it ſhall be aided by the,. 32 H. 8. Vide Amendmat, 
(K. 1.) 

If ail debet is pleaded in a qui lam action, defendant canngt 
give in evidence, a record of recovery againſt him for the fame 
forfeiture by another perſon. Breaon v. Harman, P. 12 6. 
Str. 701.] 

[A ſet-off may be pleaded to debt on a bond, conditioned for 
the payment of au annuity or growing ſum. Collins v. Cling, 
T. 32 & 33G. 2. 2 B. M. 820.] 

The whole penalty of a bond cannot be ſet off. (And 2, 
Whether under a penalty of a bond for performance of articles, 
which ſounds only in damages, the ſum really due for damage 
ſuſtained can be ſet off ?) Nedriffe v. Hogan, 7. 33 E346. 
2 B. M. 1024.) 

LN / debet on bond may be good after verdict, tho' bad on gene- 
ral demurrer. Anon. M. 27 G. 2. 2 is. 10. 


(W. 18.) 80 to debt upon bond, Cc. the defendant may fay nn 9 
mY Sf face faftum. Cl. AJ. 72. 
And this plea is good in all caſes where the bond or ſpeci 
was not executed. | 
Or, if it was executed, but was void ab initio : as, for default 
of capacity; if the obligor was a monk, feme covert, c. he ma! 
plead a ſpecial 2 oft fatum. | 
And it ought to conclude to the country. KX. 1 Sal. 274. 
[On nn g/t fafum pleaded to debt upon articles, dt fendt 
may give Junagy in evidence, and plaintiff will be nonſunted, 
Votes v. Bren, M. 12 C. 2. Str. 1104.) 
But, if the plaintiff pleads over to the ſpecial matter, it will o 
well, 1 Sal. 274. 
[If a bond is void 2b #nitiz, the facts, which make it fo, may 
by law be averred andipecially pleaded; c. g. that the bond was 
given to i:idemnify againſt a note given to ſuppreſs cvidcnce n 
an indictment for perjury, Cellint v. Blantern, J. 7 G.. 
2 341. 347. 
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uch plea ſhall conclude, that the ſuppoſed bond 17 void in 
lab et hoc, &c. and therefore prays judgment, ahd this may be 


faded with non eft factum. bid. 

A ſpecial non g/t factum puts the proof upon the defendgnt, 
glich, upon non ef factum generally, will be upon the plaintiff, 

ld. Ca. 218. 
= if it was executed, but became abſolutely void before the 
ime of the action: as, if it be eraſed, altered, or cancelled, 
b. 5 Co, 119. b. Dub. Dy. 112.4. 1 Bro. Ent. 198. 199. 
Ou. Sau. 71. . 

8, if two are bound, and the ſeal of one is broken off, for 
% avoids the whole deed; tho' they are bound jointly and 
brerally. Dy. 59- 4. in marg. But it ſhall conclude a@7i9 non, 
v: Dal. 33. Not his deed. Dal. 105. 

So, if it was executed to the uſe of one, who refuſed it, or if 
ter huſband refuſed. 5 C. 119. 6. Dy. 167. b. 

Or was delivered as an eſcrow, to be his deed upon conditions, 
which are not performed. 2 Rol. 683. J. 5. 2 Bro. Ent. 82. 
Ry. 197. Mod. Ca. 217. and ſhall conclude act io non, Wc, Dal. 
13. Dy. 167. b. 

"But it is no plea where the deed is only voidable : as, for in- 
fncy, dures or per minas, R. 5 C. 119. a. 

So, if it is void by act of parliament, as by the ſtatute of uſury, 
be. R. 5 Cs. 119. 0. 

Or becomes void after action brought, by accident; as, if the 
el i deſtroyed by rats, or other accident, after plea. R. Dy. 59. 
N. Dal. 33. 

80 it 5 - plea, where the deed is inrolled upon record. 1 Rl. 
$52, J. 12. 

Nor to a recogniſance or ſtatute. Hard. 367. 

do a ſtranger to the deed cannot plead a ſpecial nor eff fatum ; 
wrt ſhall ſay, nat hing paſſed by the deed. 1 Rol. 188. 

If the plea ſays, gud fuctum prædictum was altered, et fic non 
#foum, it will be repugnant, and bad. R. Cro. El. 806. 

do, it is no plea, where it was a joint bond, and the plaintiff 
feclares upon a bond by one alone. K. 5 Co. 119. 4. Sav. 92. 
Where the bond was delivered to the party himſelf upon a con- 
don not performed. R. 9 Co. 137. 4. 
| % H the delivery to a ſtranger be not as an eſcrow. Dy. 167, 
„ C. Ent. 145. 6. 

lf an indenture be executed by one party only, and the other 
hy does not execute. R. Cro. El. 212. 

lr the delivery, after conditions performed, is to be wt ſcrip- 
un ſuum, not ut fuctum. Per 2 J. Merton cont. Ray. 197. 

li the iſſue upon non ef factum is found for the defendants, the 
bel may be kept in court. 1 Sal. 215. 

Hat ſhall not be cancelled, nor kept upon a collateral iſſue. 
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ji (2W.19) 80 to debt upon bond, the defendant may plead per dure Hp 
1 "a U H BF 77. 00. 1 t 
F So to debt for arrears of an account. R. 1 Les, 13, | 1 
And it will be dures, if a man is forced to give a bond, En b. far, 
a wrongful impriſonment. 2 I. 482. 1 fe, 
As, when he was under an arreſt without legal proceſs, Eq 
Or by the proceſs, warrant, &c. of him, who had no jwil. mul 
dition, : for | 
So if a man, arreſted by legal proceſs, be forced by torigy 777 
uſage in priſon. 2 I. 482. A 
But, without plea of dures, the bond, Sc. ſhall not be avcides, vi 
for it is not void, but only voidable. Vid. A 
Replication To this the plaintiff may reply, that the defendant waz 4 * 
largum, and not per dures. Cl, Af. 77. Iro. R. 200, pit 
But a man ſhall not plead dire to a decd, acknowledged ly : 
him, to be inrolled upon record. 1 R.. 862, J. 15. nt, 
So, it is no plea for a ſurety for B. that the bond was obtaue e 
by dures of B. R. 2 Cre. 187. bat 
we 
(2 W.20.) So per minas. Cl. A. 72. : 
Per minas. And menace of life, member, mayhem, or impriſonment, i; 
ſuſſicient to avoid a deed. 2 Inf. 483. | 108 
But menace of battery is not ſufficient to avoid a deed, Ii f 
Nor menace of burning his houſes. 1bid. 4 
Or taking or deſtroying his goods; for he may recover damage } 
for them. Jbid. men 
Replication. To this the plaintiff may reply, that it was voluntary, and ui" 
per minas, Cl. A,. 72. A 
A 
(2 W. 21.) So to debt by a eme covert, as ſole, the defendant may ple 2 
Coverture, in bar, that A. and ſhe are married. She. 50. 
So in debt, or action upon the caſe, by a man againſt a woman, Iv 
R. Roy. 308. : 


But in debt by huſband and wife, he cannot plead ne ungue: a- 
couple, Sc. for the trial would be altered. X. Sal. 437. 


(2 W. 22.) 80 to debt upon bond the defendant may plead, that he ws 
Within age. within age. Cl. Af. 76. Afb. Unt. 273. 
So to debt on {imple contract, if it was not for necefarics, 
Vide Enfant, (B. 5.) 
And it ſhall not be intended for neceſſaries, if it be not 1 
ledged, and therefore if the defendant pleads within age, and t: 
plaintiff demurs, there ſhall be judgment for the defendant, I. 
2 Cro. 560. 
In replying to a plea of infancy, the plaintiff muſt ſhew enough 
in the re »lication to maintain every part of the declaration. 1 7-71 
Reps 40.* 
Repli.ation. Io this plea the plaintiff may reply, that the defendant fait 
pienz atatis et nan infra, Cl, AF. 76. 
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He may reply to part full age, to the reſidue for necefſaries ; tho? 
I the ſame day. R. 1 Sal. 223. 

To c age pleaded to debt upon contract, the plaintiff may 
fy, that the defendant was indebted to him for neceſſary apparel, phy- 
65 wituals, Se. Cro. EL. 583. ; 
[xo plea of infancy, to aſſumpſit on a farrier's bill, plaintiff 
mt reply generally, neceſſaries for the infant, not neceſſaries 
r his horſe. Clowes v. Broke, M. 12 G. 2. Str. 1101. Andr. 
= % 
Tm, if chere is a bill for the debt, that he was indebied for ne- 4 
aries, and the bill given fer ſecurity of payment. Afb. Ent. 273. 
"And it is ſuſhcient to.rejoin, that it was not tor necefiaries 
generally without ſaying that the money, or any part thereof, was 
wt for neceſſaries. R. Lut. 241. Carth. 110. 4 

The plaintiff may reply, to a plea of infancy, that the defend- | 
nt, after he attained 21, confirmed his promiſe ; and if the de- # 
fndant rejoin that he did not, the plaintiff need only to rejoin 4 
vat he did, and the defendant muſt ſhew that he was under 
xe it the time. 1 Term Rep. 648.“ 


That the bond was given upon an uſurious contract. G. Ent. (: w. 23.) 
108. 5. 2 Vent. 80. Clift. 185. wo 
And it may be pleaded, without reciting the ſtatute, Bro. 
FM. 285. } 
But the deſendant, by his plea, muit ſhew the uſurious agree- 
nent ſpecially, and how much more than legal intereſt was 
tren. R. 3 Mad. 3 5. | 
Fo, he muſt expreſsly aver, that the agreement was, for giving | 
u of payment. Sc. K. Jon. 410. 
Ind corrupte agreatum flit. C. Car. 501. | 
To this the plaintiff may reply gud non corrupte agreatum fit. Replication. 
Jud licite barganizavit, with a traverſe of the corrupt agree- ? 
nent. (CJ. A. 324. p 
That it was for a lawful debt with a traverſe, Sc. Clift. 185. 1 
[59 on a note, plaintiff may reply that the note was given for 
2 juſt debt; ab/pue hac that it was agreed modo et forma, as de- 
tendant pleads. Coake v. _—_ T. 9G. 2. B. RK. &. 285.] 
That it was a miſtake of the ſcrivener, with ſuch traverte. 
at. 82. KR. Cro. Car. 501. 
So, if the defendant avers the manner of the agreement, th 
jantiff may traverſe the averment. Sn Hard. 418. | 


That the plaintiff was out/awed. Bra. F. M. 460. R. Ow. (2 W. 24) 


ts, Vide ante, (2 G. 4.) —Abatement, (E. 2.) -—— 
+ tho' the plaintiff was outlawed after the action brought. 
| dal. 178, 


9, that the plaintiff was attaint of felony, &'c, Bro. V. M. 
. Lat. 610. Vide Abatement, (E. 3.) 
| That the plaintiff*s teſtator auas felo de fe, and the defendant 
w pad to the king's grantee. (/. 190. 

* t 3 So 


(2 W. 19) So to debt upon bond, the defendant ma | ; 
— 8 Br. R. 200. r 5 
So to debt for arrears of an account. R. 1 Ly, 13, 1 
And it will be durer, if a man is forced to give a bond Ec. by ſys 
a wrongful impriſonment. 2 Inf, 482. NINE 6 
As, when he was under an arreſt without legal proceſs, i | 
Or by the proceſs, warrant, &c. of him, who had no fit mul 
diction, . es or | 
So if a man, arreſted by legal proceſs, be forced by tortious 177. 
uſage in priſon. 2 J. 482. A 
But, without plea of dures, the bond, Sc. ſhall not be aucided. n 
for it is not void, but only voidable. id. ; A 
Replication. To this the plaintiff may reply, that the defendant was 4; rene 
| largum, and not per dures. Cl. Af. 77. Bro. R. 200, pot f 
But a man ſhall not plead dures to a deed, acknowledged by 0] 

him, to be inrolled upon record. 1 Rl. 862. J. 1;, | ant, 
So, it is no plea for a ſurety for B. that the bond was obtain fend. 

by dures of B. R. 2 Cre. 187. that 
1 

(2 W. 20.) 80 per minac. Cl. A. 72. ; 
Per minas. And menace of life, member, mayhem, or impriſonment, is T 
ſullicient to avoid a deed. 2 Inf. 483. 168, 
But menace of battery is not ſufficient to avoid a deed, Id. A 
Nor menace of burning his houſes. Id. V. J 
Or taking or deſtroying his goods; ſor he may recover damages 4 
for them. Jbid. | | rent 
Replication» To this the plaintiff may reply, that it was voluntary, and not prer 
per minas, Cl, A. 72. - 
50 
(2 W. 21.) So to debt by a feme covert, as ſole, the defendant may plead 2 
Coverture, in bar, that A. and the are married. Sh. 50. 10 
So in debt, or action upon the caſe, by a man againſt a woman, Q 
R. Ray. 395. ; nent, 
But in debt by huſband and wife, he cannot plead ne unques de- Th 
couple, Fe. for the trial would be altered. X. Sal. 437. , 

| 
(2 W.22.) 80 to debt upon bond the defendant may plead, that he was ic 
Wanin age. within age. Cl. A. 76. Afb. Ent. 253. 4 
So to debt on ſimple contract, if it was not for neceſſarics en 
Vide Enfant, (B. 5.) : 0 
And it ſhall not be intended for neceſſaries, if it be not a rat 

ledged, and therefore if the defendant pleads within age, and t 

plaintiff demurs, there ſhall be judgment for the defendant, To 
2 Cro. 560. u. 
In replying to a plea of infancy, the plaintiff muſt ſhew enony] do, 
in the re olication to maintain every part of the declaration. 129 Ida, 
Rep. 40.* * , 

Replication. To this plea the plaintiff may reply, that the defendant . 
Plenæ etatis et nan infra, Cl, A. 76. _ 15 
| Bu 
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He may reply to part full age, to the reſidue for neceſſaries ; tho 
I the ſame day. R. 1 Sal. 223. 

To cih age pleaded to debt upon contract, the plaintiff may 
fir, that the defendant was indebted to him for neceſſary apparel; phy- 
, vituals, Sc. Cro. El. 583. a ; ; 

(To plea of infancy, to aſumpfit on a farrier's bill, plaintiff 
nut reply generally, neceſſaries for the infant, not neceſſaries 
i his horſe. Clowes v. Brovke, A. 12 G. 2. Str. 1101. Andy. 
And if chere is a bill for the debt, that he was indebied for ne- 
aries, and the bill given fer ſecurity of payment. Afb. Ent. 273. 
"And it is ſulficient to rejoin, that it was not for neceflaries 
«nzrally without ſaying that the money, or any part thereof, was 
1 for neceſlaries. R. Lut. 241. Carth. 110. 

The plaintiff may reply, to a plea of infancy, that the defend- 
nt, after he attained 21, confirmed his promiſe ; and if the de- 
fndant rejoin that he did not, the plaintiff need only to rejoin 
vat he did, and the defendant muſt ſhew that he was under 
de at the time. 1 Term Rep. 648.“ 


That the bond was given upon an uſurious contract. C. Ent. (: w. 23.) 


168. ö. 2 Vent. 80. Clift. 185. — ot 
And it may be pleaded, without reciting the ſtatute, Bro. 
I. M. 255. 


But the deſendant, by his plea, muſt ſhew the uſurious agree- 
nent ſpecially, and how much more than legal intereſt was 
tren. R. 3 Med. 35. : 

do, he muſt expreſsly aver, that the agreement was, for giving 
ky of payment, Sc. R. Fon. 410. 

Ind corrupte agreatum fuit. Cro. Car. 501. 

To this the plaintiff may reply qued non corrupte agreatum fuit, Replication. 

Qs licite barganizavit, with a traverſe of the corrupt agree- 
nent. (J. fe 324. 

That it was for a lawful debt with a traverſe, &c. Clift. 185. 

do on a note, plaintiff may reply that the note was given for 
2 juſt debt; ahſzue hoc that it was agreed modo et forma, as de- 
kndnt pleads, Coke v. 2 T. 9 G. 2. B. R. %, 

Tant it was a miſtake of the ſcrivener, with ſuch traverſe. 
tent, 82. R. Cro. Car. 501. 

do if the defendant avers the manner of the agreement, the 
janiff may traverſe the averment. Senb. Hard. 418. 


That the plaintiff was out/awed. Bro. F. M. 460. R. Ow. (2 W. 24.) 
u. Pide ante, (2 G. 4.)—Abatement, (E. 2.) 1 
+ tho' the plaintiff was outlawed after the action brought, : 
. 178. 
$0, that the plaintiff was attaint of felony, &c. Bro. V. M. 
5. Lat. 610. Vide Abatement, (E. 3.) 
| Dot the plaintiffs teflator was felo de ſe, and the defendant 
= pad to the king's grantee. Clift. 190. 
| 1 So 


80 it is ſuſſicient to ſay, debito modo utlagat' flit, without 0... 
ing how. Dub. 2 / ent. 282. ful » Without ſhey.. - 
But to ſay, et ſciend off quod A. wilagat” fuit, is not good, R EI. 
'1 Sid. 173. 0 
And it is not neceſſary to produce it ſub pede fgilli, when the * 


plea is in bar. Lut. 15 14. 

And it is not neceſſary to ſay, after the laſt continuance, that he 
was outlawed fince the declaration. 5 Med. 11. 

But in an action againſt an executor or adminiſtrator, outlay; 
of the teſtator or inteſtate is no bar; for he may have aſſets nc 


forfeited. Se mb. Cro. El. 575. R. Cro, El. 851, Hut, 53. 


(2W. 25.) To a bond given to a ſheriff colore officio, or for eaſe and favour, 
22 23 the 8 may plead the /. 23 H. 6. 10. 1 Sand. 1 57. Dy. 
| ; wo , 19- 5 . 
oy ſheriff, So to a bond given to the marſhal of B. R. warden of the Fly 
Se colre c. I Lev. 254. 1 Sand. 162. 1 Sid. 383. K. Cro. E. 66. 
officit, But the ſtatute is no plea, except as againſt the ſheriff, his bai. 
lifs, or miniſters, as, gaolers, Wc. Cro. Car. zog. 

It is no plea againſt a ſerjeant of the marſhes in Woles ; for he 
is not an officer within the ſtatute. Semb, Cre. Car. zog. 

Nor againſt the ſerjeant at mace of the houſe 3 commons, 
R. 1 Lev, 20y. Ray. 62. R. Hard. 464. Dub. 1 Sid. 384, 

Nor to a bond to an officer of an inferior court, upon an aneſt 
out of his juriſdiction. R. Cre, Car. zog. 

And therefore, if a bail-bond be not confarmable to the ſtatute 
in the condition, it will be void: as, if it does not ſay in certain 
before what juſtices, or in what court, the defendant 1s to appear, 
Dy. 364. a. in marg. | 

So, if it does not ſay in what ſuit: as, if it ſays in placits d 
biti, where the writ is in placito tranſgreſſionis ac etiam billz for yo! 
debt. Semb. 1 Vent. 233. But afterwards R. cont. for it is ſuf 
ficient that the condition ſhews the time and place of appearance 
and in what ſuit, 2 Fon. 138. Med, Ca. 122. Vide Rey. 220 
2 Lev. 35. 

So, it he takes only one bond for three defendants, who ar 
ſued ſeverally. Mod. Ca. 122. 

So, if the day of appearance be after the term, or impoſlible 
Semb. 3 Lev. 74. Aff. Mills v. Bond, M. 7 G. Fort. 563. 

So, if the bond be without any condition. 10 G. 100. a. 

Or taken of him who is not bailable. 10 G. 100. 6. 

If the bond be to the ſheriff not by the name of his office 
2 fon. 138. | 

55 to the ſheriff in com. perdictꝰ for predict. R. Pal, 378. 

N Or to another by the name of ſheriff, and not to the ſeriff 
10 Co. 100. 6. ' 

But, if the county be named, and it be to the ſheriff, withou 

ſaying de com? predift, it will be good. R. 2 Lev. 123. 

| (To take advantage of a bail-bond's not being made to the offe 
by the name of his office, oyer of the bond muſt be prayec 
Darby v. Hammqnd, P. 8 C. 2. Fort. 371+] 80 
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So, if the bond was to A. without ſaying tunc vicecom”, it is 
had, tho the declaration be ad reſpond” A. nuper vicecom'. N. Ov. 
Z. 890. 4 


If the bond be to appear, and alſo to pay chamber- rent. R. * 
Ray, 222. 1 Vent, 237. ; 1 
Or, alſo ro indemnify the ſheriff, 10 Co. 100. b. R. Dal. 76. 
90, if the bond adds, appear, and there receive farther as they 

fall award, Dy. 394+ a. in mag. 2 

$1, if the bond has no condition, or, which is the ſame, an 
ipod e one 3 for then the bond is ſingle. Semb. 3 Lev. 74, 75. 

So, if it be to appear coram majgſlate ſud, without ſaying coram 
de rege. R. 2 Leu. 177. 5 

A1 reſpond” billz for tool. without ſaying at whoſe ſuit. 2 Lev. 


177. 

1 it he to pay for a debt. 10 Co. 100.6. 

do the itatute is no plea, if the bond was taken without legal 
nocelo; for he ought to plead dures. 2 Jon. 76. Semb. Cro. El. 


646, 
Bat a bond, that the defendant appear perſonally, is good, tho? 
the ſtatute ſays, no ſber F /ball take obligation but by name of his 
fie, en condition that the priſoner ſhall appear at the day and place as 
the zorit l require. Dy. 304. in marg. X. 2 Leo. 78. 10 &. (ok 
101, Sav. 81. Cv. El, 776. 2 
[A bail-bond is good, though made two days after the return 1&8 
ofthe writ; for detendant has four days to put in bail, Belgar- 
dn v. Preftin, P. 8 Ci. Fort. 365.) 
[lf the bail-bond 1s for more than the ſum in the writ, it is not 
rid; it is only a miſdemeanor in the officer. Fenyns v. Gooftrey 


H. 2 0. 2. Fort. 350. Rufh V. Rub, P, 6 G. 2. 0 B. Fort. 


70, 

Fa bond is good, though the indorſement of the writ is dif- 
ferent from the ac etiam. Fremantecl v. Williams, H. 3 G. 2. 
Ir. 367.) 

80 * the defendant appear, &. and then and there anſeuer, 
Cr for it is tantamount to ad reſpondendum as the writ ſpeaks. X. 
Dy. 354. 3. Dub. 2 Les. 78. Acc. 10 G. 101. 

That he appear before juftic. nfris de B. without ſaying and 
Wen. is ſullicient. R. 2 Vent. 228. 

Or, coram rege in cancellar', tho it ſays, apud Weſftm', inſtead 
of ubicungue. Semb. 2 Vent. 2 38. Cont. 1 Vent. 2 34. 

Or, ram juſt' de B. R. apud II gſim.“ without ſaying, ad 
placita coram nobis, fc. R. 2 Fon. 46. 2 Lev. 180, 

In the Star-Chamber, without ſaying coram rege et concilio, e. 
per Tuiſd. 2 Fon. 46. 

On a ſpecial original returnable coram dom. rege, ubicungue tunc 
jurit in Anglia, a bail-bond without the ubicungue, Nc. is good; for 
there are no ſet forms of words for theſe bonds, and if in ſub- 
ſance they are to appear according to the deſign of the writ, it is 
lulkcient, Shuttleworth v. Pilkington, T. 14 C. 2. Str. 11 55.] 


Tt4 That 
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That he appear ad reſpendendum de placito debiti 
the writ is for 3501. R. 2 Cro. 286. 
Or, ad reſpandendum, without ſaying in quo placito, | * 
is recited 2 condition. R. 2 e-. tere 
(If the proceſs is in trover, and the condition of the bail. berg 
to anſwer to a plea of treſpaſs, yet it is good; the 44 reſtend 
ſurpluſage. Davenport v. Parker, M. 4 G. 2. (C. B. Far. 168 
So a bond to ſave lrarmleſs from paſt eſcapes is not void, other. 
wiſe from future eſcapes. Mod. Ca. 225. 
So a bond to the party, and not to the ſheriff, to pay or give 
ſecurity for ſuch a ſum, or render himſelf to priſon, is not within 
the ſtatute. R. 2 Mod. 305. 
So a bond that he will be a true priſoner, is not within the 0. 
tute, if he traverſes the eaſe and favour. R. 1 Sid. 383. Per 
Holt, Sal. 438. Semb. cont. 10 G. 100. 5. 
Or, by a perſon, not in his cuſtody, for payment of money 
levied upon a. eri facias into court at the return. R. 10 Ce. gg. . 
Or, for the due execution of a Feri facias. R. 10 Cs, 100. 5. 
Or, for payment of money to the king upon an extent. 10 6. 
109. a. * 
So the bond is not void, tho? the bail be inſufficient. R. Cy. 
El. 808. 852. 862. Mo. 636. Vide Bail, (K. 5.) 
So the bond is not void, if given by a perſon not in his cuſtody, 
or who need not appear. R. Me. 452. D. 4 Mad. 189, 
Yet a bond taken by him, who is no miniſter within the /, 
23 H. 8. 10. in a cafe not bailable, is. void by the common law, 
R. Hard. 464. 
Or, if the bond be for profit to himſelf. Sal. 438. 
Or, to let to bail a man not bailable. 10 C. 100. b. 
Or, for his fees before execution done. R. Hut. 52. 
A bail-bond may be aſſigned by the ſheriff after he is out of 
his office. Hange v. Manning, T. 8 G. Fort. 365. 
[If the aſſignment is ſaid to be /gillat. & atteſtat. it is wel, 
thou gh not ſaid to be under hand and ſeal, Nathns v. Harri, 
H. 3 G. 2. Fort. 367. } | 
[If to a bail-bond given to the priſon-keeper of the marſhal's 
court, the ſtatute be pleaded, and that A. fucd forth of the pa- 
lace, it is had; it ſhould be ſued forth of the court of the palace, 
Derby v. Re, H 8 CG. 2. Fort. 370.] 
[Bail bond on an attachment (except out of chancery for want 
of appearance or anſwer) is void. Barnes 64. ] 
To this plea the plaintiff may ſay, that it was for ſecurity of 
his priſoner, and traverſe that it was for eaſe and favour. I. 
1 Sand. 62. I Lev. 254. 1 Sid. 383. | 
And if iſſue be thereon, little evidence will be ſufficient. I. 
1 Sid. 383. 


generally, where 


So to a bond the defendant may plead, that it was given for 
money won at play contrary to the ff. 16 Car, 2. Cy? 187 
5s Md. 3. Tut. 485. Vide ante, (2 G. 8.) * 
, | 
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rhe defendant muſt ſhew at what game the money was loſt, 
(forme v. Stcchdate, H. 8 G. Str. 493. 

He muſt ſhew the ſtatute. 

That he loſt upon tick at the ſame time above 100 J. 

That the bond was given for the fame ſum. 

But the ſtatute is not pleadable, where debt is brought for a 
wager when he was at play. N. 5 Mod. 6. Lut. 487. 

t is no plea to a bond that it was given for the repayment of 
he moiety of a ſum paid by the obligee (with whom the obligor 
vas jointly concerned) for compounding differences for not de- 
ſrering ſtock, Sc. and not performing contracts, &c. which are 
mohibited by fat. 7 G. 2. c. 8. Faikney v. Reynous, P. 7 G. 3. 
B. M. 2069. 


That it was given upon the ſale of an office within the /. (2 W. 27.) 
EA. 6. F, g. 45 The RR. 
) * . * * 5 Ed. 6. 
But it is no plea to debt upon a bond, that it was given for ak (ve 
compoſition of felony ; for it is a bare fact, which is no plea in of offices. 


bar of a ſpecialty. Semb. Fig. 74. 


So to debt upon bond the defendant may plead a tender, and (2 W. 28.) 
e/rways ready. 2 Mad. Int. 234. Bro. V. M. 213. 3 Py 
If iſſue be upon the tender, there muſt be an actual offer. * 
But where the goods are cumberſome, the bringing of them to (G. 6, &c.) 
: place where the party may well receive them, and the offer of 
them there, is ſufficient. R. 8. 149, 150. 
This plea does not go in bar of the action, but of damages. 
R. 1 Vent. 322. 2 Lev. 209. R. upon a ſingle bill. Carth. 133. 
But if tender be upon a bond with a penalty, it muſt be in bar 
o the action. R. Carth. 133. 
And it cannot be pleaded after an imparlance. Dub. Dyer 
30. Semb. 36 H. 6. 13. 2 G. 627. 5 Ed. 4. 141. X. 
Lut. 226. 239. Adm. good to a bond, tho' in no other caſe, 
2 Med. 62. 
If the declaration has ſeveral counts, it muſt be pleaded to a 
count in certain. R. Lut, 239. 
Muſt ſhew the day of the tender. 1 Sid. 10. 
And if it be at a day after the time limited by the condition, 
Ende always ready, is bad. R. M. 9 V. 3. B. R. inter Giles 
od Hart. (Vide 1 Ld. Ray. 254. Sal. 622.) 
Or at a day after the time of requeſt alledged in the declara- 
ton. R. I uf. 227. 
Muſt alledge always ready after the tender, for fill ready is 
not ſuthcient, Dub, Dy. 300. 5. Acc. 2 Cro. 627. 
There muſt be a profert of the money in court. R. 2 Rl. 
. D. 9 H. 6. 65. Bro. touts temps priſt. 3. 5, 6. R. 
Lit. 283. 368. 
but, where it appears that the thing to be delivered is ſo pon- 
Grrows that it cannot be brought into court, it is not necetlary, 
0 Lit, 297. a. 2 Rab. 5 24. E. 9 H. 6. 65. 4jh, Ent. * 
05 
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Solwit ad 
diem, 
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So, when a forfeiture is to be ſaved, a tender i; necef. 
R. 1 FYent. 322. 3 Xe. 800. 810. 828. Ray. 419 75 
3 Lev. 103. Dy OW 

Otherwiſe, it is not neceſſary. R. Ray. 419. cont. in 167 
1 Vent. 322. 2 Lev. 209, K 
The tender alledged muſt be legal: and therefore it is not ſuſt 
cient to ſay paratus fuit ſoluere, without ſaying r 9:1/z, N. 
Sal. 584. : 


A tender of corn, c. muſt be with an uncore pri, R. | 


Dy. 25. a. 
So, if by bond money is to be paid within two months after 
the death of the obligee, if he pleads that within two months 
there was no executor or adminiſtrator, he muſt ſay neue pri}, 
R. Ray. 416. | . 

It is ſuſficient to alledge, that no one was ready to receive 
in the words of the condition. Ad therefore, if the condiricy 
was 10 pay to B. if it is ſaid prædic B. non fuit paratus ad fei. 
piendum, it is ſuſhcient, without ſaying nec aliquis alius. R. JV. 

38. 2 Co. 14. | 
So ſurpluſage does not prejudice as, if he ſays, no one ready 
ad exigendum et recipiendum, tho a demand was not requiſite, I. 
Yel. 38. 2 Cro. 14. | | 

So if a bond be to pay a legacy, which was payable upon re- 
queſt, it is ſufhcient to ſay touts temps, Cc. for the bond does 
not alter the nature of the legacy. R. 1 Leo. 17. 

But where damages are to be recovered, and not the debt, a 
tender may be pleaded without untere prift : as, in covenant to 
pay to A. or his order, a tender to B. who has an order, and rc- 
fuſal, is a good plea, without ſaying wacore priſt. R. So. 139, 

80 in replevin, if the defendant avows for a rent-charge, the 
plaintiff may plead a tender, without a profert in cur. K. 
Sal. 584. 

And tho' the plaintiff accepts the money brought into court, 
the plea will be bad. R. Sal. 584, 

But where a tender is pleaded, and the money brought into 
court, and the plaintiff accepts it, he cannot afterwards proceed 
for damages. Per Holt, B. R. H. 13 W. 3. Horne and Lewin, 
(Vide 1 Ld. Ray. 639. Sal. 583.) T. 1 Au. Brecon and Suter. 
(Vide 2 Ld. Ray. 774.) R. 2 Cro. 126. 

So now by the f. 4 & 5 An. 16. at any time pending thc 
action on a bond with a penalty, if the defendant brings into 
court all principal and intereſt due, and all coſts expended in law 
or equity, on ſuch bond, the court may diſcharge the defendant 
from ſaid bond. Vide ante, (C. 10.) ; 

But ſuch proffer cannot be made before bail to the action. 
Mod. Cu. 11. | 


for before breach it is well without an acquittance. Sal. 508. 
So payment of part with an acquittance pris darrei continuance 


for this goes in bar. R. Sal. 519. * 


— 23 * 
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And now by the /. 4 & 5 Ann. 16. if he has paid before the 
Aion brought, tho' it was not ſtrictly at the day, he may plead it. 

If the condition be that he pay at D. he muſt plead gued ſaluit 
it D. and che omiſſion is not ſupplied by ſecundum formam con- 
tics predic” upon a ſpecial demurrer. &. 3 Lev. 245. 

A. gave B. a bond to ſecure an annuity, and before any pay- 
ment became due, A. lent B. a ſum of money ; on which it was 
d that B. ſhould retain the payments of the annuity as they 
became due, till that ſum was diſcharged : then B. became bank- 
rupt; aud the agreement to retaia was held a good plea to an 
ation on the bond by B.'s aſſignees for the payments accruing 
after the bankruptcy, being equivalent to a plea of uit ad diem. 
Tm Rep. 599 * 

If it be, that he pay within ſix months, he ought to plead pay- 
ment within the time. X. Cro. El. 823. 

If the condition be to deliver 20/. or ten cows, at the obli- 

gers election, he mult plead tender of one and the other. R. 
1 Lev. 68. 
If the condition be that he pay upon aſſurance of an eſtate, he 
nuſt ſhew when the eftate was conveyed ; for payment at ſuch 
2 day is not ſufficient, for it does not appear that it was paid upon 
the aſſurance. X. 2 Md. 33. 

So, it will be a good plea that he paid before action, viz. ſuch 
2 day, which is before the day; for the words after the viz. ſhall 
he rejected. R. 2 Med. Ca. 345. 

But it is no plea quad fuit itinerans ad folvendum ad diem and he 
vis impriſoned by covin of the obligee. R. C. El. 6732. 

That it was not demanded, tho' payable upon demand; for 
the ſuit is a demand. R. 2 Cro. 242, 3. 
uud folvit pendente lite, without a ſpecialty for his diſcharge. 
R Cro. Bl. 157. 884. 

Or after the day, without an acquittance for it. R. 5 Co. 43. a. 
(ro, Bl. (45 5. Mo. 692. 

Or, chat the plaintiff agreed to give a longer day for payment. 
R, Cro. El. 697. | 

Un debt on bond from defendant's teſtator and A. jointly and 
ſrerally, if defendant pleads that teſtator in his life-time, and A. 
jad off the bond, and plaintiff replies, they did not pay it 
md et forma, &c, and it appears, that teſtator paid part in his 
ite, and A. the reſt after his death, this does not maintain the 
Ra. Hudſen v. Stalwood, T. 8 G. 2. B. K. H. 133.] 

Vluit ad diem, ought to be concluded with an averment, and 
not to the country. X. 1 Sid. 215. 
lf payment in full is pleaded, it is ſufficient if it is proved that 
pantiff accepted the ſum paid as in full. Price v. Brown, H. 
12G, Str. 691.] 

If any intereſt has been paid after the day upon an old bond 
(uhere the only evidence of payment is the length of time) de- 
{ndant muſt plead upon fat. 4 & 5 Ann. c. 16. Moreland v. 
Benet, M. 11 G. Str. 65 2.] 

llt is now an invariable rule, that if there is no demand for 
done on a bond for twenty Years, the judges will direct a jury 
to 
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to find it ſatisfied, from the preſumption ariſing from the length 


of time, Gratwick v. Simpſon, H. 1740. 2 Athyns 144.) l 
It he pleads payment before the day, the plaintiſf may demur. F 
2 Mod. Ca. 346. . 
[If the bond is conditioned to pay on or before, paymen 
the day, /cil. ſuch a day, is good. 3 T. % 5 4 We ; 
If money is payable at or before ſuch a day, and is paid before, 
it ſhould be pleaded, paid at ſuch precedent day; and plaintif x 
may reply, not paid that day, nor before, nor after. Flacher v. þ 
Hennington, P. 33 G. 2. 2 B. M. 944.] 9 
(2 W. ze.) So to debt upon a bond or ſpecialty, the defendant may plead 1 
a releaſe by the plaintiff, after the bond given. ide pe, (3 M. | 
I2,)—Pide ante, (2 V. 11.) N 
If there are two obligees, a releaſe by one. 2 Rol. 4 10. J. 45, . 
If the bond was to a woman before coverture, a relcalc by the 11 
huſband. 2 Rel. 410. J. 50. 52. f 
A releaſe by one executor or adminiſtrator, where the debt 7 
was to the teſtator, or to them in right of the teſtator. 2 Ry, * 
411. J. 7. 10. ; | a 
But it the releaſe produced has a material variance from the by 
releaſe in the plea, it is bad: as, if it be of a different date. R, 7 
2 Vent. 131. 0 
To a releaſe pleaded, the plaintiff, being a party to the deed, ur 
cannot plead ne reliſſa pas, but muſt demur, or ſay nen off factum. 0 
R. 2 Bul. 5 5. | | * 
Otherwiſe, if he be a ſtranger to the releaſe. 2 ul. 55. 0 
8o, if there are two obligors, who bind themſelves jointly, a or. 
_ releaſe to one may be pleaded in bar by both. 2 Rel. 412. J. 20. Ty 
So, if they are bound jointly and ſeverally. 2 Kal. 412. J. 22, te 
Sal. 74. | 
The the releaſe to one was before the other had executed the [5 
deed. R. 2 Rol. 412. J. 35. flint 
So, if they are ſeverally bound for the ſame ſum, Semb. 2 Rs! 
412. 1 : ; So 
So, if the bond be by A. for the faithful ſervice of B. a releaſeto In. 
B. before the condition broken is a good bar. K. 3 Les. 45. U 
But in debt for damages recovered in a real action by two de- kred 
mandants, a releaſe by one is no bar; for this ſavours of the den 
realty. 2 Rel. 411. J. 17, ; anno 
So in quare impedit by two, the releaſe of one is no bar to the 95 
other. 2 Rol. 411. J. 15. vile 
Nor in ejectment, 2 Kol. 411. J. 20. 45. 
Nor in error to reverſe a fine. R. Skin. 343. | 01 
So, if a bond be delivered by two to a third hand, to be def ki. 
vered upon condition, a releaſe of the condition by one, is 10 bar An, 
to the other; for this goes only in his diſcharge. 2 Rel. 41 1. | . "as 
So, if a bond be by two, a releaſe to one, aſter his ſealing, i . Ka 
and before the other has ſcaled and delivered, 1s no diſcharge to a To 
the other. R. Cro. El. 161. D L7 
So in replevin, if the defendant makes cogniſance in right 0 + I 
and there is judgment for the plaintiff, in ſeire facias ory . Ta 
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ulgment, 2 r by B. is no plea. R. 2 Rol. 412. J. 3. Vide 
(2 V. 11. | g 

2 a bond be, that B. ſhall ſerve truly, a releaſe to B. 

bing a ſtranger, after the forfeiture of the bond, is no plea. X. 
9. . 

155 {the bond was to A. as truſtee for B. a releaſe by B. with 

n averment that it was in trult for him, is no bar. R. Dal. 38. 

| Lv. 235. 3 Lev. 140. 

S a releaſe by A. after an aſſignment by commiſſioners of 
kaokruptcy againſt B. K. Pal. 505. | | 

Nor a releaſe by A. of all actions on his own account. R. 

ent. 35 
1 4 by plaintiff's teſtator's will ſealed, cannot be pleaded 
o debt on bond. Parſons v. Coward, H. 10 G. 2. B. R. H. 357.1 

So, if a man receives part of a debt due upon ſpecialty, and re- 
kiſes it, this releaſe does not diſcharge the reſidue. Vide ante, 
16. 14.) 
| 80, if a bond is in the penalty of 400 /. for payment of 200 /. 
ul he receives and releaſes 300 J. R. 2 Rol. 413. J. 15. 

So, it is no plea that he gave another bond in ſatisfaction. R. 
i. El. 716, R. Cn. Car. 85. R. Hob. 86. Acc. 2 Cra. 579. 
Fude poſt, (2 W. 46.) 

Or, that the plaintiff accepted a /atute-faple after the day of 
urment in ſatisfaction, R. Cv. Car. 86. 6 Co. 44. b. 

Or, that the defendant agreed by indenture to ſell land in ſa- 
tation of the debt. R. Cro. Car. 193. 

Or, enfeoffed the plaintiff in ſatisfaction of the debt. Cre. 
(ar. 86, R. 2 Cro. 650. | 

Tho' the other bond is after or before the day of payment by 
the prior bond. 2 Cro. 100. 

Yet, if the plaintiff does not demur, but joins iſſue, that there 
* no other bond, and there is 4* verdict for the defendant, the 
jlntiff hall not have judgment. X. 1 Brownl. 74. Heb. 6g. 


80 to a bail-bond the defendant may plead, comperuit ad diem. (2 w. zi.) 
br. R. 203. | Compergit 
[But if, on juſtifying bail, proceedings on bail-bond are or- n. 
kred to be ſtopt, and bond to ſtand for ſecurity; and, after 
ndement in original action, plaintiff proceeds on bond, defendant 
annot plead comperuit, &c. Barnes 87,] * 


do, if a man covenants, &c. that he will not ſue for a year, it (2 W. 32.) 


tilde a good plea, if he ſues within the time, Dy. 140. a. in marg. . 


would not 
do to debt upon bond the defendant after oer may plead con- fu*- 
len performed. Vide ante, (E. 25, 26.) —(2 V. 13.) (3 V3) 
And it is ſufficient to plead in the words of the condition. performed. 
do, if the condition be to pay, if a ſhip returns, (perils of the 
a excepred) but if it is loſt, that the obligation ſhall be void, it 
vpn to ſay it was loſt, without ſaying by peril of the ſea, 
Lev. 7. | 
li the condition be in the disjunctixe, it is ſufficient to plead 
Formance of one part or the other, 
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And if the performance is to be upon a prior act ; 
tiff, he may plead that the plaintift — — ſuch De 
1 Mod. 265. Lo p a 

If the laſt words of the condition are an inlar 
firſt, he need not plead to them; for it is — if ” 
goes to the material part of the condition. R. Ao, 477, : 

So, in debt upon bond for performance of covenants, if the 
defendant pleads condition performed, and the plaintiff aſſigns 
breach for non-payment of rent ſecundum formam condition. 
predifP, it will be well on a general demurrer or verdict, . 
Hard. 319. | 

So in debt upon bond for performance of covenants in an in. 
denture, if the defendant ſhews the indenture and pleads, covv- 
nants 4" Writ he need not ſay, gue ſunt omnes conventiones, Ei. 
R. 13 H. 7. 19.6. R. 6 Ed. 4. 1. 

If the condition be to perform a will, whereby a legacy is given 
to the poor or churchwardens, it is ſufficient to ſay, that he paid 
it to them, without naming them. R. 1 Les. 17. 

But the defendant cannot plead conditions performed, to a bond 
for performance of covenants, without yer of the deed, which 
contains the covenants. R. 1 Sid. 50. 97. 425. 1 Vent, x7, 
R. Al. 72. Jide ante, (P. 1.—2 V. 13.) 

And he muſt make a profert in cur* of the deed, otherwiſe it 
will be bad upon a ſpecial demurrer. R. 1 Sand, 9. Vide ant, 

P. 3, 2. 

: And ſhew the ſubſtance cf the deed in Latin, under ſeal of 
the plaintiff, or, if he has it not, the court ex gratid will direct 
that the other party ſhall give him a copy. 1 Sand. 9. 1 Sid. 5. 

If the condition of the bond be to do ſeveral things, the de- 
fendant cannot plead performance generally, tho? all are in the 
affirmative, but ſhall anſwer ſpecially to every particular, R. 
1 Lev. 303. R. Kel. 95. b. N. 1 Sid. 215. | 

Nor if the things to be done are particular, and in the 
affirmative, but he muſt ſhew how and at what time. ide ante, 
(E. 25, 26.) 


So, if the condition conſiſts of ſeveral parts, he muſt anſwer 


to all the particulars. R. Me. 591. R. 2 Med. 305. 
[So to debt on bond for a receiver of rents to account, and be- 
have himſelf as a ſteward ought to do, if defendant pleads he re- 
ceived but one penny, which he paid to obligee, it is bad; for 
he ſhould alſo have pleaded, that he had behaved as a ſteward 
ought. Fletcher v. Richardſon, M. 10 G. 2. B. R. H. 32%) 

Yet where the condition conſiſts of multifarious particulars, 
performance generally, has been allowed. Aut. 593- 

So the defendant cannot plead quad cortditio obligationis nimgtam 
frafta fuit, but muſt ſhew how it was performed, R. 2 Fer 
156. 
: That ns covenants or no ſuits are mentioned in the condition; fer he 
is eſtopped. R. Ov. El. 756. Vide ante, (2 V. 6.) 

If the condition is to ſave harmleſs from rent for a tenement 
againſt A, it is no plea, that no rent is due, but he {hall i'r, 
damnified. ' R. Sav. 90. | k 

2 Act, 


condi 
mines 
conti! 
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Yet, if the condition is to indemnify, c. the defendant may 
al in the negative, non fuit damnificatus. Vide ante, (E. 25.) 
Tho? the condition be to acquit, diſcharge, and keep indem- 
ned. R. 3 Med. 252. N. 5 Mod. 243. Adm. 2 Sand. 84. 
e only pleas to bond to indemnify, are, non damnificat. or 
by plaintiff's own fault. Halland v. Malken, T. 33 & 34 G. 2. 
% 126. 
; 1 . in debt by churchwardens, on a bond to indem- 
wiſy pariſh from a baſtard, pleads nau dummiſicatus; replication he 
aa not provide, and pariſh paid 51. rejoinder, he did provide; 
nd verdict for plaintiff; judgment ſhall not be arreſted, becauſe 
+ does not appear on the record that the child was born in the 
zariſh : for the court will intend it was proved at the trial, Cocke 
. Pettit, F. 20 G. 2. 2 Will. 5.] | 
fo debt on bond to fave harmleſs from expenees by reaſon of 
naming one to a curacy, or from ſuits by reaſon thereof, if the 
lefendant plead non damnificatus ; the plaintiff may reply and 
aſign for breach that he was obliged to pay ſuch a ſum by rea- 
en of ſuch nomination without ſaying bow he was obliged. 
1 ih. 11.“ 

9 1 the condition be to deliver a deed, Sc. it is ſufficient to 
{xy that he has delivered it. R. Sal. 498. 

90, regularly, performance of the condition ought to be pleaded 
n the words of the condition. Sal. 520, 

But excuſe of performance need not purſue the words of the 
condition : as, if upon a bail bond he plead, judgment undeter- 
vine, it is ſufficient, without ſaying that the plaintiff did not diſ- 
continue, nor was nonſuited. K. Sal. 5 20. 

If the condition be to leave his wife 50 J. it is not ſufficient to 
kr that he made his wife executrix, and gave her to the value 
& 100], without ſaying that ſhe adminiſtred, and accepted it. R. 
Le. 218. 

So, if the condition be to exhibit an inventory into the ſpiritual 
turt before 1 AL. it is not ſufficient to ſay, there was no court, 
rithout ſaying that he was ready at the day, for he ought to ſhew 
rery thing poſlible on his part. R. 1 Sal. 172. 
do, if the condition be to levy a fine, it is no plea, that no 
rt of covenant was ſued, without ſaying that he was ready at 
tte diy, 1 Sal. 172. 

Or to pay Money to 4. it is no plea that H. did not come, 
Rhout ſaying that he was ready there. id. 

{the condition be to repair, it is no plea that he repaircd til 
lh a day, and then pulled down and rebuilt. R. Sav. 96, 97. 
Tit be, that his wife may make a deviſe of 1004. to be paid 
"tan a year after her death, it is no plea to ſay that his 
ve deviſed 100 J. if he does not ſay alſo that he paid it. R. 
n, lor, 597. 

IA. gives bond, conditioned to pay B. ſo much money as G. 
bawarded to pay him, and C. is awarded to give B. a promiſſory 
We, it is within the condition of the bond, Beozth v. Garnett, 
i 6. 2. Andr. 28.7 

' [Wherever 
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{Wherever defendant pleads performance, plaintiff my3 


aſſign an abſolute breach; but this is not neceſſary, if he jud 
pleads a collateral matter, as a releaſe. Ty v. Carter, A. 8 (; me 
cited and agreed to. Fletcher v. Henningten, P. 3 16. 2. 5 B. | 
M. 944-) £9 | jud 
To debt on bond conditioned for the payment of money, the for 
defendant cannot plead that it was given as an indemnity again(} 7 
another bond, and that the plaintiff has not been damnificg, (L. 
Coup. 47.“ 8 
/ in d 
(2 w. 34) Io debt upon a ſtatute or recogniſance, the defendant may plead 
Upon a tta- a releaſe. Vide ante, (2 W. 30.) ; 8 


3 2 "oy A releaſe by one conuſee. 2 Rel. 411. J. 5. ord, 
ogniſance. 
Relcaſe. But a releaſe of part due upon a ſtatute or recogniſance doe: $ 
not diſcharge the reſidue, R. 2 Rol. 413. J. 5. Vide ante, (2 decl; 
W. 30.) Wha 
| bl 
(2 W. 35.) So the defendant may plead a defeaſance for payment of a lese ſ\ 
Detcaſance. ſym, which he has paid. 1 Bro. Ent. 174. Vide pat, (2 W. 37. 7200 
== Ante, (2 V. 12.) [( 
A defeaſance that he ſhall not be ſued till ſuch a day, and, if le nd t 
be, that he may plead it in diſcharge, Hard. 113. Brit it arne. 60.] 
ed cont. where it was not an abſolute diſcharge ; for it ſhall be but 
a covenant. Sho, 46. Carth. 64. 80. 
A letter of licence, by which it is agreed that, if he ſues within cord i 
ſuch a time, the debt ſhall be forfeited. R. Carth. 64. 161, 
So to debt for rent he may plead a covenant to deduct ſo much An 
for charges, &c. R. 1 Lev. 152, te pl. 
But a defeaſance, which is not in writing under ſcal is not ſuf- But 
ficient. R. Mo. 573. zaten 
But to debt upon a ſtatute, or recogniſance, it is no plea that he If e 
had judgment before in a /cire facies upon the ſame recoguiſance. . for 
R. Cre. El. 608, * 47 
136. 
(> W. 36.) To debt upon a judgment the defendant may plead, that the Nor 
Upon plaintiff had ſued out execution by elegit, upon which an extent was bogs J. 
Eke. made. Dy. 299. b | 
(2 W. 13.) And it will be good without ſhewing the return of the extent. Nor 
Execution Dy. 299. b. ; te (hal 
228 Or that the plaintiff had execution by fer? faciar, Adm. Cre. Car. 125, 
328. R. Sav. 123. 
But it is no plea, that the plaintiff ſued out a ca. /a. and toox W 
N the defendant and kept him in execution till he ſatisſied the debt. Nor 
| K. Lut. 641, 3. = 
Or that he ſued ſeveral elegits, upon one of which part of de K 
| debt was levied. R. 1 Lev. a. | * 
That error is depending upon the judgment in the exebequer. K. =__ th 
Skin, 388. 592. F 10 n 
. W. 37-) So to debt upon a judgment the defendant may plead a deſea- ; - ont 
Deuscluuce. ſunce. 2 Mod. Int. 23 1. Vide ante, (2 W. 35.) 5 vl. 


, 
| 
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80 now by the F. 4 & 5 An. 16. if debt be brought upon any 
jugment, if the defendant has paid the money due on ſuch judg- 
ment, it may be pleaded in bar of ſuch action. 

But a bond given for a ſum, which was in ſatisfaction of the 

judgment, is no plea; for being only to give another action 

{or the debt, it would not be a bar to the bond, 4 forti- 

„ not to the judgment. R. 2 Cro. 579. Jide Condition, 
2, 4. 

*. - — upon a judgment he cannot plead a judgment 

in debt upon the ſame judgment. R. Cro. El. 817. 


8 to debt upon a judgment the defendant may plead nul tiel re- (2 W. 38.) 
anl. Vide ante, (2 W. 13.) _ tiel re- 
So, if there is a material variance between the judgment and the 37;, :z;, 
declaration: as, if it varies in day or continuance, Lut. 945. plea is neceſ- 

What variance is material, vide Record, (C.) joy F = - 
So, if it varies in the attorney's name. Dub. 2 Md. 246. Wh 
[Variance from ſcurphey, in judgment, to curphey, in recogni- 

nuce, fatal. Barnes 475.0 
[On debt on recognizance of bail, if the record is conditional, 

nd the declaration not, plaintiff cannot have judgment. Barnes 


60.] | 


Go, if error be pending on the judgment in C. B. where the re- . 39.) 


cord itſelf is removed, it may be pleaded in abatement. R. 2 Veni. wn erter 
161, Dub. 4 Mod. 247. Vide Dett, (A. 2.) pleaded, 


And he muſt plead in abatement; for if the defendant demurs, en not. 
the plaintiff ſhall have judgment. 2 Vent. 261. 
But to debt upon a judgment the defendant ſhall not plead in 
datement error depending thereon. Semb. Lut. 602. 
f error be in the excheguer or parliament upon a judgment in B. 
. for only the tranſcript of the record is removed. R. 1 Sid. 236. 
N. 4 Ad. 247. R. Sho, 98. R. Ray. 100. R. Sho. 146. Carth. 1. 
136. Vide Dett, (A. 2.) : | 
Nor can he plead in bar, error in the original judgment. 1 Rol. 
(64. J. 20. 
Nor matter, which intitles him to an andita guerela; for gde 
le ſhall be put to his writ of error, or audita querela. 1 Rl. 604. intitling to 


. 25 4 pen 
not be 
pleaded, 

Nor an arbitrament. 1 Rol. 604. J. 25. (2 W. 41.) 

: i Nor arbitra- 
ment. 

Vor can he demur to the declaration, if it ſlews error depending , w. 42. 
pn the judgment. R. 2 Vent. 261. Demurrer. 
U 

To debt upon a contract the defendant ſhall» lead nil debet. ( W. 42.) 
2 ane, (2 W. 1 7.) — 785 

Vol. V. U u 80 % e 
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So to debt upon a judgment in a county, hundred, Ge. not at 

record. S/. 71. a Bal "P 

To debt upon a grant of a rent-charge; for he has re 

by diſtreſs. Hard. 333. 4 * 2 

( 

2 W. a4.) So, if debt be in the detinet only, he may pl 7 \ 
— 22 1 76 by 7 y plead ni daiinet. 1 
And if he pleads nil debet, it ſhall be aided after verdict. . ! 

Al. 76. | ur. 

The defendant may plead one plea to part, and another plea tb & 

the reſidue of the debt. 1 Sa/, 180, m2 

0 

(2 W. 45+) So to debt upon a ſimple contract the defendant may wage his 1 
Wagerof law, 2 ſoft. 45. 0 
; So the defendant may wage his law in debt upon a bye-lay 6 gl 

2 Lev. 106. | Or 

And in debt upon an arbitrament. Co. Li, 295. a. R. Ci. ** 

El. 600. | Or 

In debt upon a ſimple contract, tho' aſfigned to commiſſioners of ** 

bankrupt. 2 Lev. 106. ä 80 

In debt for a penalty, or amerciament in a court baron, hun- in | 

dred, or other court not of record. Co. Lit. 295. 4. II. *7¹ 

276. 2 Rol. 106. J. 10. Bend. pl. 200. R. 1 Lei, 203. As 

2 Lev. 106. | . 

So in debt upon a recovery in a court not of record. R. 2 Per, 3 


171. Cont. 2 Mod. 140. 

In debt upon an account made before one auditor only. Co, Lit, 
295. 0. 

"in debt upon a contract for ſale of land. R. Ov. El. 750. 

In debt upon contract where a bond was given for the money, 
Dal. 53. | 
But in debt upon a deed or ſpecialty the defendant cannot wage 
his law, Co. Lit. 295. a. | 

Nor in debt upon a ſtatute, Bid. 

Or upon an arbitrament. Lut. 213. 

So the defendant ſhall not wage his law in debt for ſcavage, ori 
other duty, by the cuſtom of London, which is confirmed by parliu-W 
ment. R. 2 Lev. 106. | 

In debt upon a judgment in an inferior court. R. 288 
Mod. 140. F 

In debt upon an account as bailiff. R. Ov. El. 579. Ss 

Nor in debt for rent upon a leaſe for years. C. L 
295. a, A 
The in debt upon an account before auditors for balance or ſur 
pluſage of the account. 16:d. 4 

Or for a fine or amerciament in a leet or other court of record Y 
Ibid. | | 

Nor in debt for his diet. Per Gaudy, Cro. El. 818. 3 
Nor in debt to the king, tho? due to the king's debtor. Cu; 


8 
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do a nin, infamous, cannot wage his law: as, if he be convict 
in attaint, or upon an indictment of conſpiracy, perjury, Sc. Ce. 
Lad, 
= : man outlawed. Co. Lit. 295. a. 
Or within age. Vid. 
Nor an executor or adminiſtrator; for he ſhall not wage hi 
ly for another's debt. bid. 
Yet in debt againſt huſband and wife, dum ſola, both may wage 
bw. R, Cre, El, 161, 
So, if an alien be plaintiff, the defendant ſhall not be allowed to 
vage his law. G. Lit. 295» As 
Or, if the ſuit be by the king, or for his benefit: as, in quo mi- 
wr, Cc. Ibid. 
Or, by a gaoler againſt a priſoner for his victuals, C. Lit. 295. 
6 905. 87. 5. : 
0s, by an attorney againſt any one for his fees. Co. Lit. 
.d. 
4 05 by a ſervant, fetained according to the ſtatute, for his ſala» 
. i. | 
% wager of law ſhall never be allowed, where the declara- 
in ſuppoſes a contempt, treſpaſs, deceit, or wrong. C. Lit. 
195+ a 
As, in an action upon the caſe or treſpaſs. 2. It. 45. G. Lit. 
. a. 
50 it ſhall not be allowed upon a quo minus. Godb. 291. 


do in debt upon a joint contract, if one pleads ni debet, the other 


not wage his law. R. Crs. El. 646. 
_—_ | the defendant comes to wage his law, the court examines 
cs point 0; the declaration. 3 Lev. 212. 
And if it appears that the defendant is indebted, tho? it was 
weed to be allow'd out of a debt due to him from the plaintiff, he 
ant ſafely wage his law. Per 2 J. 3 Leo. 212. 
Ant he muſt have compurgators, which are uſually eleven, and 
near de credulitate, 2 Vent. 171. 2 Infl. 45. 
But they may be a leſs number than eleven. 2 Vent. 171. 
And with the plaintiff's conſent the oath of the compurgators 
tay be omitted. 1 Vent. 4. 
And when the defendant has his hand upon the book, the plain- 
tmay be nonſuited. 2 Vent. 171. 
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9, to debt upon a contract, the defendant may plead a bond (2 w. 46.) 


men for the ſame debt; for this determines the contract. 2 Cre. An obliga- 
tion for the 


"nr Cry, Car. 415. Vide ante, (2 G. 12.) lame debt. 


%, do debt upon a bond againſſ the heir, he may plead a bond 

de executor, or adminiſtrator, in ſatisfaction of the ſame bond. 

Kante, (2 E. 

10 * by bill, by the ,. 4 & 5 An. 16. he may plead payment 
. aer J. 
be cannot plead, another bond given in ſatisfaftim, to debt 
bond. R. 3 Lev. 55. 1 Md. 225. R. Lit. 58. R. 1 Brawnl. 
"ls Fide ante, (2 W. 3o.) 
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Nor an agreement to accept a bond of the executor or admir!, 
ſtrator, and a bond given accordingly, to debt upon a bong h te 
teſtator, Sc. R. 3 Lev. 555. Cont. per 3 J. 2 Med. 137. 0 

Nor an agreement by paro/ to give a longer day of payment, R 
Mo. 573. Cro. El. 697. ; 

Nor words by the plaintiff, which hindred the narriage the de. 
fendant undertook to procure, without ſhewing that the defendant 
did his endeavour. &. Cro. El. 694. 

But in debt upon a contract, defendant cannot traverſe the 
contract; for this amounts to i debet; and therefore he cannot 
ſay that the contract was for a leſs ſum, or another thing, Cc. R. 
Dal. 49. 


(2 w. 47.) To debt for rent upon a demiſe, the defendant may plead ni] 
Von de. debet. Win, Ent. 225. 
Nil debet. ” by diſtreſs. Dy. 20. b. I Ed. 4, 3. b. Vide ante, 
(2 V. 14. 
And upon /evy by difireſs et fic nil debet, if the iſſue is upon the 
nil debet, a releaſe, payment, S. which proves nothing duc, will 
be allowed in evidence. Per Holt. 1 Sal. 284. 


(2 W. 48.) If the demiſe be by deed-poll, or by pare/, the defendant may 

Nil babet in plead nil habet in tenementis, Co. Lit. 47. b. 2 Vent. 251. Thu, 

or waa dew. . 153. 

fr. Or may plead nan demiſit, and give the other matter in evidence. 
Co. Lit. 47. 6. | 

Or, if the plaintiff demiſed by parel, he may give in evidence 
upon ni debet, quod nil habuit, &c. 4 Mod. 254. Per Halt. 13 M. 3. 
(Yide 1 Ld. Ray. 746.) 

Or if the demiſe is by writing, if the plaintiff was not in poſlel- 
ſion. Per Holl. 13 W. 3. (Vide 1 Ld. Ray. 746.) 

But he cannot plead nil habet in tenementis, or nom demiſt, it the 
demiſe is by indenture. G. Lit. 47. b. R. 3 Lev. 146. 

Nor traverſe the demiſe. R. 2 Cro. 73. 

Nor can he plead nil debet to part, and nil habet in tenementist. 
other part; for this will be double. R. 4 Med. 254- 

[Nil habuit in tenementis, is a bad plea to aſſimpit, for the ule 
and occupation in lands; and in debt for rent on deed pol!, it mul 
be, plaintiff had nothing at the time of action, or at any owe 
time. Lewis v. Willis, H. 25 G. 2. 1 Will. 314.) 

If the defendant pleads i habet to debt for rent upon a leaſe b 
indenture, the plaintiff may demur; for the eſtoppel appears updl 
the record. R. 1 Sal. 277. R. 3 Lev. 146. 

Otherwiſe, if the gp! does not appcar; for he ough 
by replication to ſhew the efeppel, and rely thereon. & 
1 Kal. 277. N Ng, 

if two demiſes are alledged, tempore demifſionum predict nil {a 
built, is bad; for he ought to plead diſtinctly to cach demiſe. 
2 Vent. 253. 271. 4 Med. 76. Skin. 30). 

So in —— for payment of — the defendant cal 
not plead ni habet in tenementis, 2 Ven. 69. 3 
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#But to debt for rent, riens in arriere, is a good plea, Cops 


* 
5 * is bankruptcy of the defendant, Semb. 1 Term Rep. 91.“ 

The plaintiff replied that A. ſciſed in fee by fine conveyed to 
lim. Tho. Ent. 15 3. FRY 

The plaintiff by his replication to ni/ habet, Wc, ought to ſhew 
what eſtate he has; for it is not ſuthcient to ſay generally, that 
he has 2 good title or eſtate. R. 3 Lev. 193. K. 2 Cro. 312. 
1.127. 2 Bil. 41. Adm. per C. B. M. 6 Geo. 

& in covenant for non-payment of rent, if the defendant 
pleads nil habet, Sc. R. 3 Lev. 193- | 

But it (hall be aided after verdict, R. 2 Cre. 312. 1 Med. 
202. R Lil. 227. : 

And, ſince, it has been reſolved and affirmed in error, that a 

neral replication that 4. having title, leaſed to the plaintiff, 
without ſhewing what title A. had, is ſufficient, 2 Vent. 252, 
17i, 4 Mod. 78. R. in C. B. H. 6 Geo. 

(If in debt for rent againſt defendant as aſſignee of a term, he 
pleads he has made a further aſſignment before the time for which 
the rent is demanded, and plaintiff replies a ut, he can- 
not give fraud in evidence, Leheux v. Naſb, H. 18 G. 2. Str. 
1221. 


So the defendant may plead a tender of the rent at the day, (2 W. 49.) 
md always ready. 2 Mid. Int. 236. Lut. 367. Vide ante, nder. 
2 W. 28. 
| But if 2 does not plead a tender upon tlie land at the laſt 
hour before ſun-ſet, Sc. it is bad. R. 2 Cro, 423. 

Yet a tender afterwards to the perſon, and refuſal, ſupplies 
the want of tender at the laſt hour, S. R. Lut. 593. 

do he need not ſay preciſely how long before the ſetting, if he 
was there before, and ſtaid after. R. 2 Crs. 499. 

$0, if he ſays that he was ready to pay from ſun-riſe till ſun. 
let, it is ſufficient, without ſaying quod obtulit, R. Ray. 419. 


do the defendant may plead an entry by the leſſor, and expul- (2 W: 50. 
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lon of the defendant, 1 Sand. 203. 2 Mad. Int. 235. 2 
So eriction by a ſtranger. 2 Vent. 68. * : 
do an extent or taking in execution upon an elegit againſt the {0 
&ſor before the rent became due. R. Cro. El. 398. i 
5 to debt upon a leaſe at will guod non occupavits Per Fitab. 38 
0 14. a, NY 
But expulſion or eviction will be a plea only as to rent incurred i 
aterwards. 2 Vent. 68. Fx 
J And therefore where the plaintiff alledges enjoyment, if the 1 
J 3 pleads eviction, he muſt traverſe the enjoyment. R. 3 
I Vent. 68, | 148 
f do it is no plea in debt for rent upon a leaſe for years, quad non 1 
A tehut aut oeeupatits R. Dy. 14. 4. 5 
12 Uu z (In 
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In debt for rent, that H. a ſtranger, before rent due, entered 

* and turned defendant out of poſſeſſion, and till keeps him ov 
and that A. at the time of his entry was, and now is ſeiſed in fee 

is not a good plea ; he muſt ſhew a higher title, Cooper v. Taun i 

T. 5 & 6 G. 2. Fort, 360.] | a 

That A at the time of the leaſe was, and is ſeiſed in fee, 'x 

bad ; for it muſt be pleaded as prior, Cooper v. Young, P. g G 2. 


Fort, 360.] tha 
[That A. having a prior and better title, evicted defendant, i 28 
not ſufficient ; defendant muſt ſhew what evictor's title 2.5 ö 
Jord in v. Twelis, M. 9 G. 2. B. R. H. 171.] ein 
* [Defendant muſt ſhew, that evictor had a title to enter, 7 
id.] 
(Muſt ſhew by what proceſs he was evicted. 1bid.] 4 
| | 
(2 W. 51.) Judgment in Debt. 
File ante, If the plaintiff dectares in debt upon a contract for delivery of s 
C goods; the judgment ſhall be conditional, as in detinue, ws. % f 
much corn, c. or the value. R. 11 H. 1.5.6. 1 
So, if the declaration is for 40 pieces monet” forinſece ad vul 4 
40%. the judgment ſhall not be for the debt, but for ſo many pieces, of ; 
and there ſhall be a writ of inquiry as to the value. R. Crs, E. 
536. b | 
n debt on bond, where a ſet-off is pleaded, tho? judgment 
ſhall be entered for no more than ſhall appear to be due to plain. 
tiff after the fet-off, yet the penalty remains a ſecurity againſt 1 
future breaches. Collins v. Collins, T. 32 C 33 G. 2. 2 B. A. 
320.1 8 
| 1. 
(2 X) Pleading in Detinue. 2 
(2 X. 1,) Proceſs, * 
7 
D ETINUE may be ſued in the county by ju/ticies, as wel 80 
as debt. F. N. B. 138. B. Vide ante, (2 W. I.) ay 
Or may be ſued in C. B, B 
And upon the pretence of A in B. R. (in all caſes except 195, 
in detinue for charters, which concern the freehold, which ſhall If 
be only in C. B.) 4 Inf. 71. F. N. B. 138. C. n 
But if detinue for charters is brought in any other court tha 
C. B. a ſuperſedeas lies. F. N. B. 138. C. bl 
When detinue lies, vide Detinue, (A.) 
When detinue for charters, Vide Charters, (B. 1.) 90 
The proceſs in detinue is ſummons, attachment, and diſtrels I 
F. N. B. 138. B. 139. A. X 128, 
And by the /i. 25 Ed. 3. 17. in detinue for chattels, the ſam? 
proceſs as in account; and therefore proceſs gaes to outlawry. 85 
But in detinue for charters, which concern the realty, no pro 11 


ceſs runs to outlawry. 44 Ed. 3. 41. 5. G. Lit. 280. 4. Dy. 
223» as 
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(2 X. 2.) Declaratidh. 

The declaration in detinue ſhall be grounded 7 bailment, 
ir upon devenerunt ad manus. Co. Lit. 286. 6, 

ſhe declaration mult deſcribe the goods demanded fo certainly 
at they may be known, to be delivered to him in ſpecie. G. Lit. 
260. b. 
"And there ſore detinue for money at large is not good; for it 
emnot be known. C. Lit. 286. 6. R. Go. El. 457. 1 Rol. 

6, J. 20. | 
"Nor for corn out of a ſack or bag. Co. Lit. 286, 6. 

$0 he mult ſhew the value of each particular by itſelf, and not 
of altogether. 2 Rol. 96. Pide infra, 

But it lies for money in a bag not ſealed. 1 Rol. 606. J. 12. 14. 

Or for money not in a bag, if it is taken in fight of another. 
N. 1 Rel. 606. J. 16. 

Or for a particular piece of gold, or for ſo many ounces. R. 
1 Rel, 606. J. 25. Tel. 81. | 

Or for twenty quarters of barley or wheat. Bro. Detinue 5 1. 

The declaration may mention the value of every particular, or 
of all Th groſs, Bro. Detin. 4» 48, R. 1. EO Zo Vide ſupra. 


(2 X. 3.) Pleas in Detinue. 


To an action of detinue the defendant may plead ui detinet. = 2 


do in detinue, generally he may wage his law. Cz. Lit. 295. (2 X. 44) 
4 Vide ante, 2 W. 45. ager of 
Tho' it be upen bailment by another hand, for by whom bailed 
1s not traverſable. Co. Lit. 295. a. | 
80 where he has a right to the deed, tho' he has it in his cuſ- oh 


dy. R. Dal. 106. ö 


90 in detinue of charters, or a box of charters, without ſhewing 
ay charter in certain. R. 19 H. 6. 9. . 

But in detinue of charters he cannot wage his law. G. Lit. 
5. a. ‚ 
If he ſhews any charter in certain. 19 H. 6. 9. ö. 
Tho' it be for an indenture of demiſe for years. Co. Lit. 295. a. 
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do he may plead uncore priſt. 1 Bro. Ent. 149. (2X. 5.) 
Uncore priſt. 
do he may plead delivery to A. to whoſe uſe they were bailed. (X. 6.) 
Tho' the delivery was after the action brought. F. N. B. — T | 
138, A. x whoſe uſe, 7 4 
Sc. . Y 
9 2 releaſe after bailment by the huſband of the plaintiff. (2 x. 5.) 9 
Dal. 30. Releaſe. * 


Uu 4 So 
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(2X.8.) So the defendant may plead that the goods were delivere to 
— him by the plainriff, and A. equa manu upon a condition which, he 
allowed, knew not was performed, and pray that A. be garniſhed, $2, : 
And it will be good without faying what was the condi. 
1 Rel. 133.1. 4. | 
So, if both bring ſeveral detinues for the ſame goods, the de. 
fendant may plead to both, that they were delivered upon cor. 
dition, &c. and pray that the plaintiffs may interplead, 1 Ry 
34. J. 10. | 
l Tho? one declares upon bailment, the other upon trover. 1 Na. 
734. J. 40. 
Whether the delivery were joint or ſeveral, 1 Rl, 733 
J. 50. 
Tho the delivery was by a corporation and others, and the de. 
fendant is one of the corporation. 1 Rol. 732. J. 15. 

So, if A. bails goods of C. to B. in detinue by C. againſt B. 
he may plead bailment by H. to be re. delivered to him, and priy 
that he may be garniſhed. Mod. Ca. 216. 

If the defendant prays garniſhment, he ought to profer the 
goods in court. | 

And the goods anciently remained in court till the plea de- 
termined, but now they remain with the defendant till trial, 
1 Kel, 730. J. 5. ; | 

And the defendant cannot afterwards deliver them to either 
party without the award of the court. 1 Rel. 736. J. 15. 

Nor can he plead any plea afterwards ; for he is out of court, 
except for the delivery of the goods, and therefore not demanda- 
ble till judgment, when he muſt deliver them. 1 Rol. 736. /.2;, 

But the court may require ſureties of the defendant for the 
goods, 1 Rel. 736. J. 10, 


(„x. . After prayer of garniſhment a ſcire facias goes againſt the 
Prvcels garniſhee, 19 H. 6. 9. 5. 

againſt ga- And a ſcire fac ins ought to be awarded, 
kennt. If a fire facias goes againſt two garniſhees, and one is re 
turned, ſerved, and the other, dead, another ſcire facius gots 
againſt the executors of the deceaſed, and idem dies, ſhall be 
given to him, who was ſerved and appeared. R. 19 H. 6. 9. bh, 

5. J. | . 
"If the garniſhee appears, he may imparl. 
If the plaintiffs interplead, they ought to do it in proper perſon. 
1 Rol. 734. J. 20. 


The interpleading ſhall be upon the original of the oldeſt date. 


1 Kl. 735. I. 45. 
Tho' the other counted firſt, 1 Rl. 735. J. 45 
But, if both originals are of the fame date, it ſhall be upo! 
that whereon there is the firſt count. 1 Rol. 735. J. 53+ be 
Or the cout may, aſſign upon which the interpleader ſhall 
1 Rol. 736. J. 2. 


lens by 


has, formed, 1 Rl. 732. I. 35. 
2 


(2 X. 10.) A garniſhee can regularly plead nothing except conditions pes 
x 0 


r 
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Or a releaſe from the plaintiff. 1 Rol. 733. 1. xg. 
But the garniſhee cannot plead that he himſelf alone delivered. 


N. 732+ J. 50. 
That the delivery was to the defendant and a ſtranger. 1 Rol. 


1140 
Ir upon other conditions that the defendant has mentioned; 
for if the defendant miſtakes the conditions, he qwill be charged 
by oath, and therefore the garniſhee has no miſchief, 1 Rl. 


J. 50. 
* i the defendant does not mention the conditions, the 
inee may, and the plaintiff may alledge other conditions, 
and traverſe thoſe mentioned by the garniſhee. 1 Rol. 733. J. 5. 
80 the garniſhee cannot plead bailment in another county. 
Ril. 722. J. 7. | | 
; Or 2 by the plaintiff that he ſhould have the goods 
won a condition, which he has performed. 1 Rol. 733. J. 10. 
Or performance of the condition in the bond, for which detinue 
js brought. 1 Rl. 732. l. 37. 
80 in detinue of a deed the garniſhee ſhall not plead a bar to 
the original deed : as, non eff factum, within age, Cc. 1 Rol. 733. 
. 25. 


But garniſhment ſhall not be allowed if the defendant acknow- (2 x. 11.) 


edges the action of one plaintiff, though the plaintiff in another When gar- 


defendant, being for his ſafety. 1 Rol. 7 34. J. 10. 

80, it will be a good counterplea of the garniſhment, if the 
plaintiff ſays the delivery was by him alone. 1 Na. 732. J. 30. 

So, if there are two detinues, the defendant cannot pray an in- 
terpleader, if both are not returnable the ſame day. 1 Rol, 734. 
18. 

So, if one demands charters upon bailment, the other upon title. 
I Rel, 734. J. 40. | 


(2 X. 12.) Judgment in Detinue. 


The judgment againſt the defendant in detinue ſhall be for 
recovery of the thing detained, vel valorem inde, and coſts. Per 
Fravick, Kelzv. 64. b. 

And if judgment be upon confeſſion, non ſum informatus, de- 
nurrer, Oc. a writ of inquiry ſhall be awarded to inquire of the 
value. Vide ante, (Z. 1.) 

And after judgment, if a diftringas goes ad deliberandiem bona, 
and the defendant does not, the plaintiff ſhall have damages taxed 
by the inqueſt, ſo that it lies in the defendant's election to deliver 
the goods, or the value. Per Frawick, Kelw. 64. b. 

90 after judgment againſt the defendant, the plaintiff may have 
1 aringas, or a ſcire facias againlt the defendant for the thing 
deuined. 1 Rot. 737. J. 35. 4 


niſhment 


ation prays it; for it ſhall be granted only at the requeſt of the |; limes, 
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If detinue be for charters, the verdict muſt find ſome dam 
which the plaintiff ſhall recover, if the charters are lot, fl, 
Sav. 29. g 

Tf the plaintiff recovers after interpleader by the garniſhee 
there ſhall be judgment againſt the defendant for recovery of the 
thing detained. 1 No. 736. 1.46. 

And there may be a ſcire facias or diſtringas for it againſt the 
defendant. 1 Rel. 737. /. 35. | 

So the plaintiff may recover damages againſt the garniſee 
for delay after the writ purchaſed. 1 Rel. 737. J. 21. f 

Tho' the recovery is upon à demurrer or default, as well 2; 
upon a verdict, 1 Rel, 737. J. 10. | 

And he may recover more damages than are alledged in the 


declaration; for it was not againſt him. 1 Rol. 737. J. 25. A 
But if the garniſhee does not appear after feire feci returned pd 
againft him, the plaintiff ſhall not recover damages againſt him, L 
1 Rol. 733. J. 35. | h vil 
So, if the garniſhee appears, and the plaintiff and defendant i 
both make default, there thall be judgment for the garniſhee, efſou 
1 Rol. 733. 1.30. A 
| day 
| not 7 
(2 Y) Plcading in Dower, Dower unde nil haber, | 0 
umr 
(2 T. 1.) The Proceſs. 2 
O WER may be recovered by writ of dower und; niki. 80 
habet, or by right of dower. F. N. B. 148. a, ſhall 
Writ of right in dower. Vide Reg. 3. a. ledge 
Dower unde nil habet. Reg. 170. a. R 3 
Writ of dower unde nil habet lies only againſt the tenant of the Bu 
freehold, or guardian in chivalry, F. N. B. 148. 4. Ny : 
And ſhall be ſued in C. B. or in the county by uficies. F. Ng. If 
148. A. | law c 
Or upon a ſpecial cuſtom by plaint. Dub. 1 Vent. 267. Rey, - 
233. < 1 
y it ſhall not be ſued by plaint without a ſpecial cuſtom. R. If 
1 Vent, 267. Ray. 233. | in 
The proceſs in C. B. is ſummons, grand and petit cape. F. N. E. %s | 
148. te 
By cuſtom there ſhall be a reſummons. 2 Sand. 43. 80 
And in the huftings in London there are three ſummonſes. C- infant 
Ent. 176. b. Bu 
At the return of the ſummons, the defendant may caſt an mand; 
eſſoin, Lt, 
By the ,. 51 H. 3. of return in dower, 32 H. 8. 21. and 16 
Car. 6. the writ of dower unde nil habet coming in, and being re- 
turnable on any common return day, there ſhall be day given in it | 
till the fifth common return day next enſuing incluſive. ** 


Ii 
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Ir the tenant caſts an eſſoin at the return of the ſummons, it 

it be entred upon the eſſoin-· day of the ſame return. 

And if no efſoin be then entred, upon the day of exceptions the 

#mandant may enter a ne recipiatur. (Vide Comp. Att. 72. 196. 
1 . 

any 2 five eſſoins; 1. de ſervitio regis. 2. in terra ſancta. 

' ultra mare. 4. de malo lecti. 5. de malo veniendi, which is called 
%e common eſſoin. 2 1nft. 125. 

By the common law he, who caſts an eſſoin, muſt ſwear the 
uſe to be true. 2 Inſt. 137. 

But by the ff, Marl. 52 H. 3. 19. he need not as to a common 
vin, (for the general words of the ſtatute are reſtrained to this.) 

Inf, 137. | 
: - by the /. of Eſſoins, 12 Ed. 2. Mein de ſervitio regis is ouſted 
in dower. k 
"If any eſſoin is caſt, except the common eſſoin, the demandant 
gill be delayed for a year and a day. 2 fl. 137. 

If the common efſoin is caſt, the demandant muſt adjourn the 
eſoin to the fifth return after. (Vide Com. Att. 204.) 

At the return of the ſummons, or, if an eſſoin is caſt, at the 
ky given by the adjournment of the eſſoin, if the tenant does 
not appear, a grand cape iſſues. (Vide Com. Att. 203, 204.) 

Proclamation muſt be made 14 days before the return of the 
ſummons, or the grand cape ſhall be ſet aſide. Freeman v. Canham, 
( B. P. 8 G. 2. Barnes 1.] 

And if nulla tenementa, &c. be returned, a fgflatum grand cape. 

80, if the ſheriff does not return his writ, an ahias grand cape 
ſhall be awarded at the return of the grand cape ; if the tenant al- 
edges that he was not able to come, it does not fave his default. 


R 3 Lev. 2. : 
But, if no ſummans 1s returned, a grand cape cannot iſſue. 
y 22. 


If the tenant appears upon the grand cape, he may wage his 
lay of non ſummons, Co. Ent. 175. b, 

And he ſhall have day in the ſame or the next term for 15 days 
it leaſt to wage his law. (Vide Comp. Att. 72.) 

If he does not wage his law, there ſhall be final judgment 
wainſt him. ' 

If he wages his law, and the demandant holds to the default of 
be tenant, the writ ſhall abate. (Vide Comp, Att. 204.) 

$, if the demandant holds to the default, and the tenant is an 
fant, who cannot wage his law of nan ſummons, 

But when the tenant wages his law of nn ſummons, the de- 
3 may releaſe the default. C. Ent. 176. a. 1 Bro. 
at, 203. 


(2 Y. 2.) Count in Dower. 


if the tenant appears upon the ſummons, or the adjournment 
ine elſoin, or if he appears at the return of the grand cape, and 
the 


66y 


W 


ES: 


3 


r 
OY * 


nt nn OO nate Bs be Ups — — TEES 


ö 
22. 2 — 


663 


Raft. 231. 6. 


P LE AD E R. 


the demandant releaſes the default, the demandant hat count. 
Co. Ent. 171. a. 176. a. 

The count ſhall be of the third part of ſuch a meſſuage, ts; 
for if it be of three meſſuages, Cc. where there are ſevenat Ke 
three is the third part of all, it is bad. 3 Lev. 169. 

But it may be amended. Per 2 J. Lev. cont. 3 Lev, 169. 

If dower is demanded of lands of the nature of gavelling, i. 
muſt be of a moiety dum ſola et caſta 3 and if the plaintif demand 
a third part, it is a good bar that the land is gareltind, . 
1 Les. 133. 

It muſt deſcribe the lands ſo certainly, that ſeiſin may be de- 
livered by the ſheriff, and therefore of a third part of three tene 
ments is bad. R. 2 Med. Ca. 355. 

If the plaintiff is not named, guæ uit uxor B. in the firſt par 
of the writ, it is bad; tho” after w ards the lands demanded are 
called terras B. quondam viri ſuis R. 2 Cro. 217. 


(2 V. 3.) View. 


When the demandant has counted, the tenant may demand 3 
view of the lands demanded. Co. Ent. 177. a. 47 Ed. z. 6.4. 

Or, if dower is demanded of a rent, of the land out of which it 
iſſues. 

And a view ſhall be granted in dower wnde nihil habet, as well as 
in right of dower. Cont. Dy. 179. 4. Cont. 2 Infl. 481. 45 El, 
3. 17. a. Acc. Raft. Ent. 231. a. Aſh. Ent. 292. Clift, 299, 
Semb. cont. per C. B. M. g An. 

And it may be demanded after a general imparlance, tho'it is 
ſafer to demand it before. Dy. 210. 6. 

But by the ff. V, 2. 13 Ed. 1. 48. in dower, the tenant ſhall 
not have a view, if the huſband of the demandant aliened to the 


- tenant himſelf. 2 Inf. 481. 3 Lev. 109. Vide View. 


So, if the huſband died ſciſed of the land. 2 Ift. 481. 


3 Lev. 169. 


If a prior writ of the demandant abated by a plea, which aroſe 
upon the view. 2 Ii. 480. 

If dower is demanded of tithes, R. 2 Rol. 728. J. 45. 

Or of a thing certain: as, of the marſhalſea. 2 Rol. 728. l. 25. 

If the tenant demands a view, when it is not allowable, the de- 
mandant may counterplead : as, if the demandant's huſband died 
ſciſed. Clift. 299. Raſt. 23 1. b. 3 Lev. 168. 

If the huſband aliened to the tenant. 3 Lev. 220. 

And it is ſuſhcient to ſay al/ienavit, R. 3 Lev. 220. 2 

The counterplea prays that the view may be excluded, but if i 
demands dower, it is not bad. R. 3 Lev. 169. 

So the demandant in the counterplea of the view may fay, that 
the tenant entred, and continued the poſſeſſion. Afb. Ent. 290, 

And upon the counterplea iſſue may be taken. 34 H. 6. 10. b 


If 


P LE AD E R. 


che tenant. demurs to the counterplea, and it is adjudged 
at him, it will be peremptory. 


Alter the return of the writ for a view, the tenant may have 


the common eſſoin. | 
& the attorney of the tenant may be eſſoined. Co. Ent. 177. a. 


And at the return of the view, or at the adjournment of the 
fin, the demandant ſhall count de novw. (Jide Com. Att. 204.) 
If after a view the tenant pleads in abatement to part, the 
aemandant may abridge his demand. Vide Abridgment, (A. 1.) 
do tho' the tenant does not plead in abatement. Lev. Ent. 76. 


2 Sand. 330. : | 
What pleas may be after a view. Vide Abatement, (I. 25.) 


(2 T. 4.) Pleas in Dower. 


To a demand of dower the tenant may plead in abatement : 


a3, antient demeſne. Aſh. Ent. 297. 
That the demandant tk huſband pending the writ, C. Ent. 


17%. b. 

That her huſband was atlaint. 1 Leo. 3. 

Non-tenure. 1 Bro. Hut. 205. Raſt. Ent. 225. a. Mo. 80. 
Dal. 100. 

Or non-tenure of part. Lut. 716. 

So the tenant may plead in abatement, that he holds jointly with 
4. not named, Raſt, Ent. 225. 6. 

That the land is gavelkind ; ſo that a moiety ought to be de- 
manded, when the declaration demands only a third part. R. 20 
* plea in bar. Sav. 91. 


Fo the tenant may plead in excuſe of himſelf, or in bar of the 
lower : as, he may confeſs the demand, and ſay tout temps priſt. 
1 Bro, Ent. 205. Co. Lit. 32. b. 

And if the tenant pleads touts temps priſt the firſt day of the 
return of the ſummons, he ſhall be excuſed from damages. Cz. 
Lit, 32. ö. 

50 he may plead that the demandant abated, and was in by 
abatement till ſuch a day, and afterwards touts temps priſt. Lut. 
715. Dal. too. 

Upon this plea the demandant may have judgment immediate- 
ly, but ſhall loſe her damages and meſ/ne profits. G. Lit. 32. 6. 
1 Bro, Ent. 20 5. 5 

Or, if ſhe had demanded her dower, ſhe may plead the demand. 
G.. Lit. 32. . Lt. 717. 

Tho' the demand was by requeſt in pairs, G. Lit. 32. 5. 

lf the defendant pleads outs temps priſt, and there is judgment; 
d damages are given, it is no error, for perhaps there was de- 
lay, - Mad. Ca. 25». 


80 the heir may plead detainment of charters, and always 
| trady, /, Ce. Raſt. Ent, 224+ b. Mb. 81. | 80 


(2 V. 4.) 
In abate- 


ment. 
Vide Abate 


ment, 


(2 V. 5.) 


In bar. 


Touts temps 


brite 
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So detinue of charters as to parcel, Dal. 100, 
So a guardian in chivalry, in dower againſt him, ma 
tainment of his ward. Hab. 199. e 
But a guardian cannot plead detainer of charters; f 
not belong to him. GO. Lit. 39. LOA 
Nor the heir after imparlance. R. Sho. 271. 1 Cal. 252. 
To this plea the demandant may reply nor: detinet. R 
5. A. 81. 4 ons. 
Or that ſhe is ready to deliver, and thereupon there ſhall h. 
judgment for her immediately. Raft. Ent. 224. b. Ht, 199 ; 
But if a woman replies quad non detinet, and it is found again 
her, it will be a bar of dower. Hob. 199. 


v. 7.) Ne wnques ſeiſie que dewtr, G. Ent. 176. a. Clift. 303, 
Le. Or ne wunques ſeiſie as to part, with another bar to the reſidue, 
” Clift. 303. , WO 


(2 V. 8.) That the demandant was under age dowable, 1 Bre. Ent. 203. 
1 Co. Lit. 33. a. 


Replication To which the demandan: replies, that ſhe was of the age of nie 
years and an half. 1 Bro. Ent. 204. 


— 


(2 Y. 9.) $0 the tenant may plead that the huſband of the demandart is 
— gg alive. 1 Bro, Ent. 205, Bend. pl. 131. R. 1 And. 20. 
Replication» To this plea the demandant replies, that her huſband is dead, 

and thereon a day is given for proof of his death, which muſt be 
made in court by two witneſſes at leaſt, Bend. pl. 131. U. 
185. a. 
And at the ſame day the tenant may examine his witneſſes that 
the huſband is alive. Bend. pl. 131. Dy. 185. a. Ms. 14. 
And if it appears to the court by witneſſes that the huſband i; 
dead, the demandant ſhall have judgment immediately. Hand. 
J. 131. 
4 8 if the proof of the death is not direct, if there is no proof 
of his being alive. R. 1 Aud. 20. Mo. 14. | 


( v. 10.) So the tenant may plead ne unguet accouple in lawful matrimony, 

Ne -* 4g Co. Ent. 180. a. 
. — And the demandant replies, that at B. in ſuch a dioceſe ſhe 
was accoupled in lawful matrimony. Co. Ent. 180. 6. | 
[If plaintiff replies a ſentence in the ſpiritual court, in a ſuit 
by a third perſon againſt her for adultery, in which the deceaſed 
was no party, decreeing that ſhe was the wife of the decesſcc, 
it is bad z for there can be no trial but by the biſhop's certifcete; 
and beſides, this ſentence is only evidence, and therefore cannot 
be replied. And this is the general iſſue, to which no new mat. 
ter can be replied ; and there muſt be ſuch a replication as 11 
join the iſſue, and awarding the wait to the biſhop is _ 
2 


Replication. 


P LE AD E R. 671 
va, wid. v. Crutchley, P. 33 C. 2. T. 33 & 34 C. 2. 2 V1. 


118. 122. 127. * 0 . P 

if this plea is in London, or other inferior court, it ſhall be 
emored to C. B. by mittimus 3 for no one except B. R. or C. B. 
c juſtices of gaol delivery, Sc. can write to the biſhop for his 
enificate, Co. Lit. 134. 4. G. Ent. 180. b. Vide Baſtard, 


— this plea a writ goes to the biſhop to certify, Co. Ent. 
181.4, 1 Bro. Ent. 204. n i 

The plaintiff has the carriage of the writ, and if there be a de- 
gal in him, the defendant ſhall not have it without notice to the 
plintif, or motion. R. 2 Fon. 38. 

The biſhop muſt return the fact, and not the evidence. 
L. y v. Eaſterby, C. B. M. 7 G. 2. Barnes 1.] | 
The anſwer of the biſhop ought to be poſitive z for he is judge 
dit, Dy. 368. 6. | 

And therefore he cannot return the ſpecial matter. R. Dy. 
95. b. 

and tho! he returns ſpecial matter, and concludes cr fic legitims 
mitrimanio copulati fuerunt, it is not good. X. Dy. 313. 2 Kol. 
191. J. 10. 

"I the biſhop refuſes a good certificate, he may be amerced, 
I. 305. 3. 

And it is no anſwer to ſay, he was inhibited by the arches. 
1. 592. J. 10. 

Yet a certificate, that ſhe was accoupled in vero ſed clandeſlins 
gutrimonio, is good. R. 2 Rol. 591. J. 25. 

That he finds by good proof that ſhe was accoupled. 2 Rol. 
91. J. 20. Dy. 368, 9. 

[f the certificate is inſufficient, a new writ goes to the biſhop, 
Inf, Jud. 96. . | 
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do the tenant may plead an elopement by the wife during co- (a v. 170 
rerture, Co. Lit. 32. 1 Bro. Ent. 204. Dy. 107. a. Elopement. 
. which the demandant replies, that fe did not elape. 2 Bro. Replication, 
fl. 109. | 
That ſbe war afterwards reconciled to her huſband. 1 Bro. Ent. 
. Co, Lit. 32. 6. Dy. 107. 4. | 

and if the iſſue is upon the reconciliation, it is ſufficient if the 
tulband lies ſeveral nights with his wife, tho” ſhe afterwards con- 
lues in adultery ; for there may be ſeveral elopements. Dy. 

137, a, 


5 the tenant may plead a divorce a vinculs matrimznii. POLY, 29.) 


Divorce. 
do the tenant may plead that the demandant had a jointure. ( v. 13 
FA Ent. 171. 5. I 72. Joiminre, 


| jointure after coverture, to which the wife agreed after her 
<band'; death, | 
2 And 


— 


27 r ge ers 
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And it is ſufficient to plead a jointure generally, w; 
ing that ſhe agreed ; for it ſhall be intended, tif! — 
the other ſide, that ſhe refuſed, Per 2 J. Wark. cnt, H. y. 
104. b 

Replication. The demandant may reply, that the eſtate was not made to 

ſuch uſes. Co. Ent. 172. b. 

T hat it was not for a jointure, Co. Ent. 172. a, 

And a deviſe, if it is not expreſsly made for a jointure, cannot 
be averred to be a jointure. Mo. 31. Vide Dower, (E. i.) : 


(z T. 1.) That the huſband levied a fine, and the demandant made no 
— celaim within five years. Co. Ent. 171. 4. Dal. 107, Clift 305. 
That huſband and wife levied a fine. 
Or ſuffered a common recovery. . | 
Replication. The demandant by replication may ſay that ſhe ſued for her 
dower within five years. G. Ent. 171. b, 
So a fine by huſband and wife, come ceo that he has of the gif 
of the huſband, of lands limited for a jointure after mar- 
Triage, does not bar her of dower ; for her election does not come 


till her huſband's death, 1 Leo. 285. 


(2 Y.15.) That lands were afſigned for dower by the heir, R. 1. 26. 
— — Or, by himſelf who was aſſignee of the huſband. 
1 988 That a rent or annuity was aſſigned fer dower, and accepted, A. 
59. Cro. El. a51. 

That her huſband deviſed to her lands in lieu of dower which ſbe ce- 
cepted. Bro J. M. 266. Semb. 1 Leo. 137. 

That 20 acres of wheat, common of paſture or other profit out of th} 
feil, was aſſigned. Mo. 59. 

1 an aſſignment by the huſband's executor is no plea. R. 
26. 

If the tenant pleads an aſſignment of rent, &c. he muſt ſhew, 
that he had a ſufficient eſtate out of which the rent might be 
aſſigned. R. 2 Leo. 10. 

That the aſſignment was abſolute ;, for upon condition, &c. is not 
ſufficient. R. Cro, El. 452. ; 

And he muſt plead gued affignavit ; for quod dedit et conceſſit is 
not ſufficient z tho? they are the words of the deed. R. Cra. L.. 
452. 


(a V. 16.) That there was a demiſe for years before coverture, rendring 
Term for rent, and praying that the demandant may be endowed of the te- 
years in of» verſion and rent. 

| But if a term for years is not pleaded, it ſhall not be allowed, 

as a prior title, in ejectment by tenant in dower after her reco\er)s 
1 Sal. 291. 


v. 27.) That the demandant has releaſed her dower to the tenant 0 


Releaſe. the freehold, But 


P L EA D E R. 


Buf a releaſe to the tenant in poſſeſſion, without ſaying tenen 
eri tenementi, is no plea. R. 2 Cre. 1 51. 


(2 Y. 18.) Voucher in Dower: 


G the fenant may vouch the heir. 5 

And if the heir enters into warranty, and ſays rien per diſcent, 
te demandant ſhall have judgment againſt the tenant immedia: *- 
 R, Mo: 25. | 0 
755 tho the bir has only an eſtate tail. Dub. Mo. 29. 

80 by the /. 32 H. 8. 1. if tenant by knight's ſervice deviſes 
(shich will be void for a third part) dower ſhall be recovered out 
if two parts, where the heir enters generally with the deviſce, 
ir makes partition with him. 2 Leo. 131. 

Otherwiſe, if the heir enters into a third part in ſeveralty. 
R 3 Los. 131. 


(2 Y. 19.) Judgment in Dower. 


If the tenant appears and makes default in the ſame term, there 
ſull be final judgment againſt him. 2 Sand. 46. 

If he confeſſes the action, or nib dicit, or pleads non informa- 
tu, there ſhall be judgment thereon. 1 Bro. Ent, 202. 204. 

[f the tenant makes default in another term, a petit cape ſhall 
iſue, 2 Sand. 46. 1 Vent. 60. | | 

And if he cannot ſave his default upon the return of the petit 
ate, there ſhall be final judgment againſt him. 

90, if the tenant pleads that the huſband is alive, and the de- 
nandant at the day for trial is ready with her proofs, there ſhall 
be final judgment againſt the tenant, if he makes default. 
: Tuff, 80. * 

he demandant is not preſent with her proofs, there ſhall be 
it cape awarded. 1bid. 

do if the tenant makes default at a trial by jury, there ſhall be 
2 petit cape againſt him, and if he does not fave his default, there 
lall be final judgment againſt him. 

do, there ſhall be judgment by default, tho' the tenant is an 
mhnt, K. 2 Co. 111. 

The judgment in dower ſhall be guod grer-ns recuperet ſeiſinam de 
3 farte tenementor” petit”. | 

By the ff, Mert. 20 H. 3. 1. fi recuperarerit tenementa de quibus 
wr hit ſeiſitus, tenens reddat damna, viz. valorem detis a tempore 
nertie viri uſque ad diem, qua, per judicium curiæ, ſeiſinam ſuam re- 
(feravertt, 

And therefore after judgment for ſeiſin, and habere facias ſciſinam 
warded, if the demandant makes a ſuggeſtion upon the roll, 
flat her huſband died ſeiſed, there ſhall be a writ to inquire what 
Unages, Cc. Clift. 302, 1 Lev. 38. 

and upon the return of the inquiſition, there ſhall be jndg- 
nent quad recuperet valorem and her damages. Town, Jud. 101. 
1 366, 2 Med. Co. 25. 

ot. V. 


Xx - "Or 
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Or the jury, who try the iſſue, may alſo inquire of tie: 
the damages. 

Or the demandant may remit the value and damages, and * 
an habere fucias ſeiſinam immediately. Tetꝛ²ñãꝗd. Jud. 100. 

Or, if ſhe remits the damages, and the inquifition is afterward; 
annulled, the may have another inquiſition for the value of ihe 
land. R. Ray. 306. 

If the inquitition finds that the huſband did not die ſeiſed prout 
eis conſlare poterit, there ſhall be a new inquiſition. 4 Ls, 21. 

If the demandant ſuggeſt that her huſband died ſeiſed, where 
he was ſeiſed in fee and afterwards granted a rent-charge, and re. 
took an eſtate-rail, ſhe will be ſubject to the rent; for ſhe is con. 
cluded by her own ſuggeſtion, and cannot ſay that the has not 
dower out of the ſecond eſtate. Cz. Lit. 33. a, 

[Damages ſhall be given a morte viri, tho' demandant has 
not ſhewn any demand of dower in pais, unleſs the tenant plead, 
tout temps prift, Dobſon v. Dobſon, P. 7 C. 2. B. R. H. 1g, 

[Damages ſhall be given till the demandant has ſeiſin, tho! the 
had a writ of ſeiſin a year before. 1bid.} | 

If the jury give damages a morte viri to the time of the inqui- 
ſition, tho! it is after the judgment, it will be good. K. 1 Le, 56, 

So, tho' they give damages beyond the annual value of the 
land. Jbid. 

But the demandant ſhall not recover the value or damages, if 
her huſband did not die ſeiſed of the freehold and inheritauce, 
Ge. Lit. 32. ö. | | 

Nor — a writ of dower ad gſtium ecclefie ex afſenſu patris, right 
of dower, c. but only in dower unde nil habet. Co, Lit. 32.6. 

Or if the heir comes the firſt day upon ſummons, betore any 
demand of dower. Co. Lit. 32. 6. Vide ante, (2 V. 5.) 

Nor if the has dower by the aſſignment of the heir, in chancen, 
Sc. for ſhe muſt recover by plea, Co. Lit. 33. a. 

So the demandant, upon judgment by default after a grand cafe, 
ſhall have no damages upon the inquiſition found, if there was 
no notice of excuting the writ of inquiry. R. 3 Lev. 409. 

[On a writ of inquiry, the damages ſhould only be the tird 
of the value of the land, after deducting reprizes, from the dea 
to the time of awarding inquiry. Barnes 234+] 

So, if the demandant has judgment and ſeiſin, and afterwards 
upon the inquiſition the jury give damages for the rent after ſeilm 
till inquifition taken, it will be error. R. 1 Leo. 56. 

So if the tenant dies after judgment in dower and writ of ſeiſn 
executed, the demandant ſhall not have a ſcire factas for mquiry of 
damages after the death of the tenant, againſt his heir or tefte- 
tenants. R. 3 Lev. 275. R. 1 Sid. 188. 1 Lev. 38. | 

So, if there is error of a judgment in dower, and it is affirmed, 
and before the writ of inquiry executed the demandant dies, her 
executor or adminiſtrator ſhall not have a ſcire fai for the da- 
mages. R. 1 Sal. 252, 3 Leu. 275. hv. 97. 3 Nad. 281, 
Carth, 135. 80 


alue of 
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90 if the ſheriff, upon a writ of ſeiſin after judgment in 
ver, aligns 20 acres to the demandant, whereof 10 are the 
ils of a ſtranger, and ſhe enters and accepts the reſidue, ſhe 
ot afterwards avoid it by ſcire facias; tho? it is not a third 
part, R. Ms. 679. 
if dower is demanded of meadow, paſture, c. the ſheriff 
mar aſſign all meadow, c. for dower. X. Mo. 12. 19. 
but if the demand is of three manors, the ſheriff cannot aſſign 
nc manor, but muſt aſſign a third part of each. R. Ao. 12. 19. 


(2Z) Pleading in Cjeckment. 


(2 Z. * Declaration. 


. Muſt de- 
title to lands, &c. roſe 


[Very exact deſcription is not equally neceſſary in ejectment as thing cer- 
102 preciþe. Cottingham v. King, T. 31 G. 2. 1 B. R. 623.1 OD " 
[Nor ſo much itrictneſs-as was formerly required in eject- les, wide 
nents; nor ſuch exactneſs that the ſheriff may know without #*#ments 
wr other information; for plaintiff is to ſhew and take poſſeſſion TY 

x his peril. Bid.] 

And it lies of a manor, meſſuage, ſo many acres of land, 
neadow, paſture, wood, . 11 C. 55. 

90 de 1a domo. R. 2 Cro. 654. K. Ney 37. Cont, 2 Ret. 
486, 

Dr ctagio. D. 1 Lev. 58. KR. Cro. El. 818, 

De coquind, R. My log. 

De cubiculs. D. 1 Ney 109. 3 Lev. 210. 

De ſabuls. R. 1 Lev. 58. 

De romed. R. 3 Leo. 210. 

0f a prebendal ſtall, after collation to it. 1 Wilf, 14.5 

(Of the part of a houſe, if by the pleading it appears what 
at. Sullrvane v. Seagrave, P. 12 G. Str. 695.] 

[Of part of a houſe, as /oacum vocatum a paſlage-room, and aſ- 
enancd in what part. Bindever v. Sindercombe, H. 13 G. 
L. Rum. 1470s] 

92 it lies de pomario. R. Cro. El. 854. R. 2 Cre. 654. R. 
No 37% D. 1 Leu. 58. 

[Of parcella areæ, parcella pomarii, parte piſcine, if ſuſficiemtly 
—_ by 5 abuttals. Bindover v. Sindercombe, H. 13 G. Ld. 

1470. 


bh clauſo paſture vocat. five acres, containing five acres. 


n is now uſually brought for trial of the ( Z. 1.) 


D virgatd terre. Orv. 18. 
De villd. Dub. Sho. 49. 
9 it lies of tithes, and portione decimarum. Heard, 57. 
Dr erbagio. Hard. 330. 
Or, primd tonſurd. K. Ov. Car. 362. 
Dr patur pro 100 ovitur, Dal. 95. 
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[Pro communia paſture generally, if joined with lands will be 
good after verdiCt, tho' the kind of common not expreſſed. y 
Man v. Holdmyfaſt, EK. 3 G. Str. 54.) 12 

[Of meſſuages and lands, with common of paſture, 
tinentiis, good; for it ſhall not be taken for common in groſs * 
the cum pertinentiis ſhall relate to the land. Baker v. Re 7. 
8 G. 2. B. R. H. 127.) . 

For cattle- gates, in Yorkſhire. Per Lee J. Barnes v. Pr, 


fon, M. 10 G. 2. Str. 1063.] | 
[For a beaſt-gate in Se it imports land and common ſor P. 
one beaſt, Bennington v. Goodtitle, H. 11 G. 2. 5%. 1084, 
Andr. 106.] | Flu 
[Cattle-gates ſhall be underſtood to mean common of paſture nel 
for cattle; and after verdict, for common appurtenant. Me. the 
ealfe v. Roe, M. 9 G. 2. B. R. H. 167.] : 
Of a coal-mine. R. 2 Cre. 150. R. Ny 121. %%. Dug, am 
305. (291.)® U 
Of a boilery of falt. D. 2 Cre. 150. Ney 132. 1 La. 
114. 
Of land and a coal- mine in the ſame land, for it is no 6 prti [ 
in a perſonal action. R. 2 Cro. 21. 29 
De ſubbeſco. R. 2 Cro. 483. [ 
(It lies for alder carr, in Nærft. Barnes v. Peters, Il. (re 
10 G. 2. Str. 1063.] ; 0 
De quadam fabric. Hard. 58. 5 
De terrd montung. Hard. 58. K. cont, 2 Rol. 16. 189, 1 
[Of one hundred acres of mountain, good in Ireland, wher * 
mountain deſcribes the quality rather than the fituation. L, 0 
Kildare v. Fiſher, A. 4 6. Sir. 751.) | N 
(After verdict and affirmance of judgment there) theſe dt (er 
icriptions were held ſuſhcient in Ireland. 80 
(In the county of R. without naming a ,.. the | 
[Town and tenement of B. and the fairs and markets there! 1.1 
bclonging.) = 
Quarter. 
A of 8. M. and D.) ley 
A large deer-park in the county of R.) N 
2 ſmall park or field in the poſſeſſion of A. (not ſay _ 
where,}] | a 
{And although the quantity and quality of the land 1s not ipe 5 
ciſied. Cottingham v. King, T. 31 G. 2. 1 . JI. 623. * 
Of ſo many acres of bog. X. Co. Cm. 512. * 
[It lies by the owner of the ſoil, for land, part of the highway * 
for he has a right to all above and under ground, except ou 
right of paſſage, and ought to have ſpecific remedy to rec 2 
the land itſelf. CGoodtitle v. Aller, H. 30 G. 2. 1 B. M. 137] Is 
[Land is a ſuflicient deſcription, though part of a houle - 
built by encroachment upon it; for plaintiff claims the land, n 1 
the nuſance, and more latitude is allowed in ejectments (wh 0 


ſutficient certainty is enough) than in real actions. II. 


P LEADER. 


zut it does not lie where no certainty appears, whereof the 
beriff can deliver poſſeſſion: as, if the declaration is de renements. 


Mar. 96. 
— rio. Fer 3 J. Mar. 96. Dub. Cro. Car. 555. 


1 ſive tenemento. R. Ney 86. D. 2 Cre. 125. 621. 
(rn, Cor. 188. KR. 3 Leo. 228. KX. 3 Mad. 238. K. after ver- 


40. 1 Sid. 295. 
[For a meſſuage, garden, and a tenement. Gocdtitie v. Walton, 


P. 2G. 2. Str. 834] 

[For one meſſuage or tenement, Barnes 173. Geode ig ht v. 
Find, M. 10 G. 3- 3 Wilſ. 23.) But if it be brought of a 
neſſuage and tenement the eourt will give leave to ſtrike out the 
the words and tenement. 3 Wulf. 23.* 

And now, an ejectment for a meſſuage and tenement, or, for 
1 meſſuage or tenement, is good after verdict. 1 Term Rep. 11,* 

50 for a meſſuage in A. or B. or one of them. Barnes 184.] 

De meſſuagio et terris eidem ſpect᷑au. 

De pecid terre, Ow, 18. Mo. 422. 702. 

De pecid terre vocal B. Ow. 18. Mo. 422. 702. Or continen 
10 r. R. Fones 400. Vide infra. 

De clauſo terre, containing three acres. R. 11 Co. 55. Dub. 
C. El. 339. but R. cont. Cro. El. 235. R. 2 Cro. 435. D. 
1 C. 654. 1 Lev. 58. R. 3 A) 97. Cont. Hard. 57. 
Jil infra. 

De tali parte meſſuagii in occupatione D. qua flat ſuper ripam. X. 
Mr. 97, 8. 

Of common in groſs. D. P. 2 Ja. B. R. 

Nor of a fiſhery, rent, or other profit aprendre, R. Cre, 
(ir, 492. 

$0, it does not lie without ſhewing the quantity and quality of 
the land : as, how many acres of land, meadow, and paſture, &c. 
R.11 C. 55. 1 Sal. 254. And ſo much by eſtimation is not 
lulkcient, Ley. 82. R. Cro. Car. 573. 

lt does not lie de ommibus decimis in D. without ſaying, whether 
liey are tithes of corn, &c. A. 837. 

Nor de guartd parte prati, without ſaying how muck the whole 
(Mtains. 1 Lev. 213. 

Nor de caſtro, vil, et terris in K. Til. 118. 

Nor de quingue clauſes vocat F. continent 3 acr. terre et paſtur', 
"itiout ſaying how much land or paſture each contains, &. 
(Md. g7. 1 Sal. 254. 855. 338. Vide infra. 

Nor de 300 acris vai. R. Hard. 57, 58. 

5 it does not lie de rivulo, or aque curſi; for it muſt be ſo 
may acres of land agud coopert”. N. Tel. 143. 

Nor de pannagio for this is only a privilege to take pannage, 
| Lev, 213. 1 Sid. 417. | 

let, it ſeems ſufficient, if ſo much certainty appears, upon 
ich the ſheriff can deliver poſſethon : as, ejectment de pecid terre 
tat” B. or clauſe terre vocat' B. R. 2 Cro. 435. 3 Lev. 97, 


| 4 60 upra, 
Xx 3 De 


De 2 clauſit terre continent 3 acr terre; tho! it is not faid ho 
much each cloſe contains. Per 3 J. 2 Cro. 435. 7 
De quodam loc vocal the veſtry. R. 3 Lev. 96. 
De terris de K. continent 90 acras. Dub. She. 49. 
So, de mineris carbonum in A without ſaying how many, if it 
be the uſual phraſe of the country. R. 4 Med. 143. Shs, 36 
1 Sal. 2 LED k 7 
So, de meſſuagio ſive tenement» et 4 acris terre eidem ſpectam is 
ſufficient for the four acres; for eidem ſpeftar' ſhall be rejected, 
R. 3 Leo. 228. | 
De meſſuagio five burgagio in H. for they are ſvnon i 
Rats. ae R. Hard. — - F Oo 
De meſſuagio five tenemento vocat”, the Black Swan. 3 Med, 238. 
1 Sid. 295. | 
So it ſhall be aided, if the verdit finds the defendant 55 
guilty for a part which is uncertain. 1 Sid. 295. 
Or, if the plaintiff releaſes as to that. 1 Sid. 295. Hard, 58. 
Ejectment lies in C. B. for land in Wales, Barnes 181. 
[The court will not conſolidate declarations in ejectment againſt 
1 different perſons, tho? the title be the ſame in all. Sith v. Crabs, 
H. 14 G. 2. Str. 1149.) | 
[But if there are ſeyeral ejectments againſt different perſons, 
and all the ejectments for the ſame premiles, they ſhall be con- 


» 


ſolidated. Barnes 176. 


(2 Z. 1.) When Notice to quit is neceſſary,® 


In the caſe of a tenancy from year to year, as between land. 
lord and tenant, there muſt be half a year's notice to quit, ending 
at the expiration of the year, and any fix months will not do. 
1 Term Rep. 159. et ſeg.“ | | 

*And where the landlord in ejectment cannot prove the time 
when the term commenced, and the tenant prove it to be differ- 
ent from the time to quit mentioned in the notice, he will be 
nonſuited. Id. 161. 

But till the contrary be ſhewn, notice to quit at Lach- da, &:, 
will be prima facie evidence of a holding from Lady-day to Lach- 
day. Id. ibid.* | 

*Tenant from year to year before a mortgage, or grant of the 
reverſion is intitled to fix months notice from the mortgagee or 
grantee, Id. 380. 382.“ . 

And where an infant becomes intitled to the reverſion of an 
eſtate leaſed ſrom year to year, he cannot eject the tenant without 
giving the ſame notice as the original leſſor muſt have given. 
2 Term Rep. 159.“ ; INS 
But, where one in remainder, after the expiration of an eſtate 

= for life, gave notice to the tenant to quit on a certain day, and 
afterwards accepted half a year's rent; ſuch acceptance, being 

only evidence of a holding from year to year, was conſidered 8 

rebutted by the previous notice to quit; and the notice to remain 

good. 1 Term Rep. 161. Vide Coup, 243.“ a 7 
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And where the term of a leaſe is to end on a preciſe day, 
there is no occaſion for a notice to quit; becauſe the leaſe is of 
courſe at an end, unleſs the parties come to a new agreement. 
I. 54. 162.“ 

By. /. 11 C. 2. c. 19. the tenant to whom a declaration in 
gjectment ſhall be delivered, ſhall forthwith give notice to his 
undlord on pain of forfeiting the value of three years improved 
rent.“ 

*But a tenant to a mortgagor, who does not give notice of an 
cjectment brought by the mortgagee to enforce an attornment is 


not liable to the penalties of this act. 1 Term Rep. 647.“ | g 
So the declaration in ejectment muſt ſhew a good demiſe: ( Z. 2. * 
and therefore if he declares upon a demiſe of 10 acr* terre et 20 Muſt be by 
. . . 8 . upon 4 good 1. 

. prati per nomen 10 ac prati plus vel minus, it is bad. &. demiſe, U 
NV. 166. 4 
On a demiſe of tithes, without ſaying, by deed. R. 2 Cs. | 
613+ # 


Upon a demiſe by A. and Aun his wife, where ſhe was named 
fenes. R. Cro. El. 776. | 
Upon a demiſe of the fourth part of a meſſuage, by virtue 
whereof he entred into tenementa prædict' . Cont, Cro. El. 286. 
for it ſhall be reſtrained to ſo much as was demiſed. 
So, if the declaration does not ſhew the vill, where the land 
demifed lies, except in the per nomen, &c. R. Cv. El. 822. 
ut the vill in which the demiſed lands lie, though omitted in 
the declaration, ſhall, after verdict for the plaintiff, be collected 
from the vill in which the ejection is laid to have been committed. 
2 Bl. Rep. 706.* 
But a declaration of Hilary term, upon a demiſe within the 
lame term, is good. 1 Vent. 135. 
Or upon a demiſe, 30 Feb. habendum a die dat {which is im- 
pelle) for the leaſe commences immediately. 1 Vent. 137. 
- Or upon a demiſe per ſcriptum obligator” habendum a die dat” in- 
Enture predict. R. 1 Vent. 137. | 

Or upon a demiſe 20 Feb. habendum à die dat”, for it ſhall be in- 
ended to commence upon the day of the demiſe. R. 2 Gro. 646. 

Or, habendum from Michaelmas ante dat, X. Crs. El. 606. 

Or, hubendum a sonfetione, without ſaying when it was deli- 
rered. R. Cro. El, 773. 

*In the caſe of a tenancy from year to year as long as both | 
parties pleaſe, if the tenant die inteſtate, his adminiſtrator has 
the ſame intereſt in the land which his inteſtate had; and the 
kſce of ſuch an adminiſtrator may declare in an ejectment on a 
E for ſeven years; for the time is not concluſive. 3 Term 

ep. 13.“ 

[Demiſe from heir by deſcent laid on the day of the death of 
the anceſtor to hold from the day before, is good after verdict. 
Re v, Herſey, M. 12 G. 3. 3 Will. 274.) 

do, upon a demiſe by a college or eccletiaſtical perſon, with 
"wt ſewing that there was a rent reſerved, &c, purſuant to the 
Ai; El, R. Save 129. 
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680 P L E ADE RX. 


If the declaration alledges a demiſe, virtute cujus defendant fuit 
peſſeſſianat* et pęſtea gech, it is good, tho? the entry or ejectment 


is alledged at a day precedent, blank or impoſſible. R. 2 C, 
96. 154. 312. 662. 2 Bul. 29. Dub. 1 Sid. 8. Cont. Cys, E. 
766. K. cont. 3 Mod. 198. | 
[The court will on conſent, but not without, give leave to en- 
large the time of the demiſe. Thryftout v. Gray, II. 9 C. 2. 
B. R. H. 165. »The term was enlarged, being ſo laid that it 
had expired twelve years before the action brought, on payment 
of coſts; though a ſpecial jury had been ſtruck, and the parties 
had gone down to the aſſizes, & the miſtake was diſcovered, 
2 Bl. Rep. 940.* 

So miſprifion in the demiſe may be amended, if the declarz. 
tion delivered was good. Vide Abatement, (L. 2,) | 

[There can be no alteration in the declaration in the iſſue, from 
the firſt declaration delivered, only in the defendant's name. 
Baſs v. Bradford, M. 12 G. 2 Ld. Raym. 1411.) 

»The furrenderee of copyhold lands may recover againſt the | 
ſurrenderor on a demiſe laid between the time of ſurrender and 
admittance, becauſe the title relates back from the time of the ad- 
mittance to the ſurrender againſt all perſons but the lord. 1 Tery 
Rep. 600.“ | 

*So, a ſurrender of chambers in New Inn to the treaſurer and 
ancients of the ſociety, made with their aſſent, to the intent that 
they may grant the ſajd chambers to a purchaſer, paſſes the eſtate 
to ſuch purchaſer before admiſſion, and thereſore, on the death 
of the ſurrenderee before admiſſion the ſociety may maintain 


— 


—— 


r 


* 


i ejectment for them. Id. 393.5 


(2 Z. 3.) Plea, 


Leave may be given to plead to the juriſdiction in ejectment, 

efore judgment niſi againſt the caſual ejector. 1 B/. Rep. 197.0 

The new defendant in ejectment may give a rule to reply, 

and non pros the plaintiff; but can have no coſts unleſs the leſſor 

of the plaintiff has joined in the rule by conſent. 2 U, 

1 . 

| When a declaration js deliveręd to the tenant in poſſeſſion, the 

courſe now is that he, who claims title, muſt procure himiſelf to 

be admitted as a defendant, and enter into the general rule, 

whereby he agrees to appear and receive a declaration, and 

plead not guilty, and at the trial to confeſs, e, entry, my 

+By the 8. oufter + : | 
4 Gee. 2. 8. 


The court may give leave to the landlord to defend with the tenant in poſſeſſion, if he appears, or 4 
if not, te de lend alone. ; | | . * i 
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The court will not permit a leſſee ane to defend an ejecl⸗ 4 
ment againſt his landlord or thoſe claiming under him, on a fu 
poſed defect of the landlord's title, 2 Bl. Rep. 1259. Nor ſhall 4 
a man defend himſelf in it, by an eſtate which makes part of the 
title of the leflor of the plaintiff, Cexrp, 46.“ 
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Where it is clear that the perſon in whom the Jegal efate is 
veſted, is a mere truſtee he ſhall not avail himſelf of his title to de- 
feat his cofftuy gue ay from recovering in ejectment. Dong. 721. 
695. 777+ (747+) 2 

As where a truſt term is a mere matter of form, and the 
leeds mere muniments of another's eſtate; this ſhall not be ſet 
up againſt the real owner. 1 Term Rep. 759. 4.5 

#$0, tenant in poſſeſſion under a leaſe, whoſe tenancy is not 
meant to be diſturbed by the leſſor of the plaintiff in ejectment, 
{all never ſet up his leaſe to bar the recovery. Id. ibid.* 

*50 a mortgagor ſhall not ſet up the title of a third perſon 
zpainſt his mortgagee. Id. ibid, Nor, tenant againſt his leſſor. 
Id. ihid.* 

Neither ſhall the ſurrenderor of a copyhold, before admit- 
tance ſet up a formal objection againſt the ſurrenderee. Id. Go. * 

*Where the leſſor made an aCtual entry in September 1744, 
and the demiſe was laid in Ober 1744, and the defendant levied 
a fine 1745, it was held that the leſſor had no occaſion to make 
another entry. 1 Wilſ. 190.“ 

Service of ejectment at the houſe may be made good by 2 
ſubſequent rule of court. 1 Bl. Rep. 290. 317.9 

{If ſervants refuſe to call their maſter, or to take declaration, 
the court” will order leaving it at the houſe to be good ſervice, 
Diuglas v, ———», M. 10 G. Str. 575.) 

[If copy of declaration is tendered to wife of tenant in poſſeſ- 
fon, in the ſhop, the notice to appear is offered to be read, but ſhe 
goes away, and declaration is left in the ſhop, the court will 
grant rule to ſhew cauſe, why not good ſervice; fo, if tenant 
keeps out of the way to avoid being ſerved. Doe v. Roe, P. 
56. 3. 2 Will. 263.) | 

[If declaration is tendered (through a window) and refuſed, 
and violence threatned, tis ſufficient to leave declaration. Barnes 


174] 


[Or if tendered, and on non-acceptance left on the floor, and 


the ſubſcription read, ſo that the tenant who had retired might 
hear, it is good, Barnes 185.] 

[And where tenants abſcond, court will order ſervice on a ſer- 
vant to be good. Barnes 188, 189, 190. } 

N if lunatick, on the perſon who has the cuſtody. Barnes 
199, 

[So, if declaration is delivered to 2 daughter or a father, and 
owned by tenant, 'tis good. Barnes 175, 176, 183.] 

[If tenant abſconds, declaration delivered to ſervant, and an- 
other fixt on door, is good. Barnes 173.] | 

[Service on churchwardens and overſeers, for a houſe they 
rented for lodging the poor, good, Barnes 181.] 

On the wife af tenant, as ſhe informed deponent, and he be- 
leres, good. Barnes 194.] Wide 2 Bl. Rep. 800.“ 

Notice to appear given in beginning (though not firſt day) ot 
Michaelmas term, in Landen, good, Barnes 175.] 

* | [The 
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682 PLEADER. 


[The notice muſt be to appear on the firſt day in full term 
not 9 the eſſoili- day. Heldfaft v. Freeman, T. 9 G. 2. fy 
1049. 

[Appearance muſt be entered with lager, and marked on com 
mon rule. Barnes 177.] : 

[Tho' declaration and ſubſcription is read to wife through a 
window, and then fixed to the door, and huſband owns the reccis. 
it 1s not good ſervice. Barnes 171.] 75 

[Affidavit of ſervice on wives of A. and B. who, or one of 
them, are tenants, bad. Barnes 174.] 

So, on A. B. tenant, or C. his wife. Barnet 173.) 

If the plaintiff in ejectment, or in an action for the meſne pro- 
fits, after ward releaſes, he may be committed for a contempt; 
for he is only nominal. 1 Sal. 260. | ; 

By the /f. 4 Geo. 2. 28. if no tenant in poſſeſſion, the decl4. 
tion may be fixt on the door of the houſe, or if no houſe, on 

+[This act ſome notorious part of the land. f 


ſeems to 
relate only to ejectments for non-payment of rent, where the landlord has a right to re-enter, ] 


— — — 2 


Ejectment on vacant poſſeſſion in Londen or Midal:ſex may be 
moved any time in term. Barnes 172.] | 

[Landlord is not made defendant in caſes of vacant poſſefion 
(except within the act concerning landlords and tenants by leaſe, 
with clauſe of re-entry) but he that firſt ſeals leaſe on premiſes 
mult have poſſeſſion, Barnes 177, | | 

[Tenants are not obliged to appear, though indernificd, 
Barnes 173] : 

[If tenant in poſſeſſion refuſe to appear and make defence, 
there is no relief. Goodright v. Hart, P. 2 G. 2. Str. 830, | 
N. B. This was before, and was the occaſion of the ,. 11 G, 2. 
c. 19. By which if tenant does not appear, judgment againit ca- 
ſual ejector, but landlord may have leave to appear and enter into 
common rule, and execution ſhall be ſtaid till further order.] 

[If landlord obtains a rule to be made defendant, the plaintiff at 
trial muſt prove that defendant or his tenant was in poſſeſſion, 
Smith v. Mann, T. 21 C 22 G. 2. 1 V/. 22c.] 

He, who claims title, muſt be a defendant with the tenant 
in poſſeſſion, Per C. B. M. 7 An. 

Or, he may appear alone by order of the court, or by conſent 
of the attorney ſor the plaintiff. 

The court (of B. R.) will not order the landlord to be made 
defendant in the room of the tenant in poſſeſſion, on an aſſida- 
vit that he is a material witneſs. Bourne v. Turner, T. 11 G. 
Str. 632.] / 

[If ejectment is brought by one claiming as heir of a copybola, 
and the lord of the manor, who claims by eſcheat pro drjedu 
heredis, applies to be admitted to defend with the tenant in po, 
ſeſſion, or alone; the court will direct the lord to bring ejed- 
ment againſt the heir, and the heir to be admitted to defend with 


tenant, or alone if the lord refuſes, they will diſcharge his rule 
| to 
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to be admitted; if the heir refuſes, they will admit the lord to 
defend. Fairclaim v. Shan-title, H. 2 G. 3. 3 B. M. 1290. 
1 Bl. Rep. 357.9 Kg 

[Landlord is not to be made defendant without tenant in poſſeſ- 
fon, though he refuſes to appear, only joined. Barnes 172.] 

[So if tenant has quitted pofſeihon. Barnes 175.] 

So he who claims title, ſhall be joined as a defendant, tho' the 
plaintiff oppoſes it, and he is intitled to privilege. 1 Sal. 256. 

Tho? the is wife to the leflor. 1 Sal. 257. 

But he ſhall not be joined upon the plaintiff's motion, without 
his requeſt. 1 Sal. 256. 

Nor ſhall he be made a plaintiff by rule, who is intitled to pri- 
vilege. 2, 1 Sal. 256. 

The court will order an infant leſſor of the plaintiff to name a 

plaintiff, to be anſwerable for coſts. Nate v. Windham, P. 

i2G. Str. 694. Throgmorton v. Smith, P. 5 G. 2, Str. 932. 
Birchman v. Norigbt, T. 7 G. 2. B. R. H. 56.) 

(But not a leſſor having privilege of parliament. Preſton v. 
Lingen, M. 8 G. Str. 479.] If the guardian undertake for 
cofts it is ſufficient. Cowp. 128.* 

So the defendant may pray a ſpecial rule to defend for ſo much. 

If it be a church, in which he ought to perform divine ſervice, 
he may have a ſpecial rule to defend for that. 1 Sa. 256. 

In ejectment for a chapel, the parſon cannot defend only for 
2 right to enter and perform divine ſervice, notwithſtanding. Salk. 
256, Martin v. Davis, M. 5 G. 2. Str. 914.] 

So there may be a rule to amend the declaration and plead in 
a ſpecial manner, to bring the merits of the caſe in queſtion, 
Carth, 180. 

[Defendant need not plead the ſtatute of limitations, for plain- 
tif muſt ſhew a right of poſſeſſion as well as of property. Taylor 
v. Horde, H. 30 G. 2. 1 B. AH. 60.] | 

[Though defendant confeſſes leaſe, &c. he may afterwards move 
to ſet aſide verdict for variance. Barnes 175.] 

[If an affidavit, on which a motion is originally made, is in- 
titled in the name of the caſual ejector, and the rule to ſhew 
cauſe, &c. is in the name of the tenant in poſſeſſion, it is wrong, 
and the rule ſhall be diſcharged ; for it appears to be a different 
cauſe, and a rule in one cauſe cannot be ſupported by an affidavit 
in another. Davenport v. Fackſon, P. 12 G. 2. Andr. 368.] 


(2 Z. 4.) Judgment. 
If the defendant does not appear within four days after the be- 


- ginning of the term, after the declaration delivered (if the action 


s in London or Middleſex) upon an affidavit of the delivery of the 
declaration to the tenant himſelf or his wife, before the eſſoin 
Gay of the ſame term, with notice to appear at the beginning of 
the term, there ſhall be judgment againit the caſual ejector named 
in the declaration, and thereupon an þabere facias poſſeſſionem, to 
put the plaintiff in poſſeſſion, 

Or, 
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Sal. 5 16. 


plaintiff was delayed by injunction. 1 Sal. 257. Med. Ci. 130, 


tmall be ſet aſide. Savage v. Dent, M. 10 G. 2. Str. 1064. 
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Or, upon delivery to the ſervant, if by letter or othervi(: 
the tenant in poſſeſſion afterwards acknowledges notice thereof 
1 Sal. 255. ; 

[Declaration muſt be delivered before the eſſoin-day of the 
term, or no judgment till next term. Barnes 172.] 

[Declaration of Trinity, with notice to appear next Hilary, ap. 
pearance of Michaelmas is bad. Barnes 250.] 

If the plaintiff has judgment for the whole, when he had title 
only to a moiety, it is no error. Dub. Cro. Car. 7. 

So, if the defendant does not appear within a week after the 
term, when the action lies in another county, and an affidayit is 
made of the delivery of the declaration before the eſſoin day of 
Hilary or Trinity term, with notice to appear the next term. 

If the declaration be delivered in ſuch county, before the eſſoin 
day of Michaelmas or Eafter term, with notice to appear the next 
term, upon ſuch affidavit, there ſhall be a rule for the defendant 
to appear in Hilary or Trinity term; and if upon ſervice of the 
rule he does not appear accordingly, there ſhall be judgment 
againſt the caſual ejector. 

But after judgment ſigned, a judge, before the aſſizes, if 
poſſeſſion is not taken, may direct the plaintiff to accept a plea, 


If the term expires pendente lite, yet the plaintiff may recover 
damages, tho' not the term. {Vide 2 Str. 1056.) 
And the term ſhall not be enlarged without conſent, tho' the 


Carth. 3. | 

If the declaration be delivered of a houſe or land void of a 
poſſeſſor, there muſt” be a leaſe executed upon the land, Gs. 
and before judgment, there ſhall be an affidavit of the eaſe, 
entry, &c. and a rule upon motion for a peremptory plea, K. 
1 Sal. 255. ; 

(There ſhall be a rule for judgment, on affidavit of the moſ- 
ſuage being empty and door ſhut, of leſſor entering by ſtanding 
in the threſhold, and taking hold of the knocker, leaſe, entry, 
enter and delivery of ejectment. Bidgoed v. Hawes, P. 8 C. 2. 
B. R. H. 112.) | 

[Leaving beer in an alchouſe-cellar, is keeping poſſeſſion, and 
if judgment is ſigned on a leaſe ſealed as on a vacant poſſeſſion, it 


But motion for judgment againſt the caſual ejector in Lond" 
or Middleſex will not be allowed, if it is not made within a week 
aſter the firſt day of Micbaclmas or Eafler term, or within four 
days after the firſt day of Hilary or Trinity term, Per Rule, Tr. 
32 Car. 2. Mills 80. 

Or there is not a new notice given to the tenant in poſſeſſion. 
I Sal. 257. g 

[Caſ al ejector caunot confeſs judgment, Hogper v. Dale, M. 
9 6. Str. 531.] | 

If judgment is obtained upon ſervice of A. who counterfeits 
himſelf tenant in poſſeſſion, there thall be reſtitution. A. 


4 


P LE AD ER. 


f judgment is ſet aſide, and poſſeſſion ordered to be reftored, 
but leflor of plaintiff abſconds, ſo the rule ineffectual, a writ of 
reſtitution ſhall iſſue. Barnes 178. ] 

So if the plaintiff was nonſuited, or had a verdict againſt him 
in a former ejectment for the ſame tenements, he ſhall be re- 
trained from proceeding upon motion, till he pays the coſts of 
the former action. 4 Med. 379. 

If plaintiff had rule for trial at bar, but it being on wrong 
demiſe, delivers new ejectment, the court will not grant new 
trial at bar, but on payment of colts of the former cjectment. 
Ld. Coning fby's caſe, H. 9 GC. Str. 548.] 

[Plaintiff thall not proceed in new ejectment, till he has paid 
colts of the firſt, though he has brought writ of error, Grumble 
. Bodily, T. 9 6. Str. 554+] *Although in ſuch former cjet- 
ment, the leſſor of the plaintiff never entered into the conſent 
rule, 2 Bl. Rep. 90g. Vide eund. 1158. 1180.“ 

(If there is judgment for defendants in ejectment on the de- 
miſe of huſband and wife, (the remainder being in the wife, who 
proceeds after her huſband's death) becauſe tenant for life, though 
2 papiſt, educated abroad, may conform; and on his death, wife 
brings new ejectments againſt ſome of the former defendants 
an others, the court will ſtay proceedings in the new, till the 
coſts of the old are paid. Doe v. Hatherby, P. 14 G. 2. Str. 
1152.] 

If the Grſt ejectment was in C. B. and there was a rule there 
to ſtay him in a ſecond till coſts paid, there ſhall be the ſame rule 
in B. R. if he afterwards ſues there, 1 Sal. 25 5. 

But the defendant in a former ejectment ſhall not be reſtrained, 
if the verdict was againſt him, till he pays the coſts; for, tho' he 
was barred before, the new ejectment by him is not vexatious. 
R. 4 Med. 379. ; 

So, if the defendant brings error, and afterwards delivers a de- 
caration in ejectment, he ſhall not be bound to pay the coſts 
upon the firſt ejectment. 1 Sal. 259. 

Yet the court will ſtay all proceedings on the ſecond ejectment, 
till error determined. 1 Sal. 258. ; 

If a mortgagee brings ejectment, the court will order him to 
new cauſe, why, on payment or bringing into court principal, 
tereſt and coſts, proceedings ſhould not be ſtayed. Auen. 
H. 7 G. Str. 413.) 

[On the application of the mortgagor, or his aſſignee of the 
equity of redemption, the court will itay proceedings in ejectment 
on payment of principal, intereſt and coſts, without paying mo- 
ney due on a bond; but not if it was an heir. Archer v. Snatt, 
1 H. G. 2. Str. 1107. Andr. 341.] 

If mortgagee has given notice that he requires a bond, (a lien 


on the eſtate) to be paid, as well as mortgagee, there cannot be 


arule to ſtay proceedings on payment of principal, intereſt and 
colts, on mortgage only. Barnes 177. 


[But this extends not to bond due to an aſſignee in his own 


nicht. Barnes 1832. ] 
[On 
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[On payment of principal, intereſt and coſts, the court wilt 
ſtop proceedings in ejectment on a mortgage, and on the bond 
for performance of covenants ; and will diſcharge defendant out of 
cuſtody, though he had agreed to convey equity of redemption 
to plaintiff, if plaintiff has not tendered him a conveyance to be 
executed. Skinner v. Stacey, M. 18 G. 2. Will, 80.) 

[After judgment on re- entry for non-payment of rent, and be- 
fore writ of poſſeſſion executed, the court will ſtay proceedings, 
on payment of rent and colts, Goodtitle v. Heoldfeoft, P. 4 "pots 
Str. goo. } 

E ſtaying proceedings on payment of arrears of rent and 
coſts, the landlord ſhall only allow land- tax for the rent, and not 
what was paid more on account of improvements. Ye v. Leman, 
T. 16 G. 2. Str. 1191. Will, 21. 

[On ſtaying proceedings, on payment of money due, the pro- 
thonotary will make juſt allowances. Barnes 176.] 

[Rent due to leſſor of plaintiff as deviſee, more due to him as 
exccutor, proceedings ſtaid on paying what due to him as deviſce. 
Barnes 184.] 

[In ejectment on two demiſes of different lands, judgment to 
recover terminum ſuum, in the ſingular, is good. Morrul v. Bent, 
T. 3 G. 2. Str. 8358. | f 

If there are two counts in the declaration on two demiſes of 
different perſons of the ſame premiſſes, and judgment is entered 
for plaintiff on one count, and for defendant on the other; the 
court, on error will interpret the zenementa predif. as to the ſe- 
cond, to mean the term in the premiſles, and it will be well. 
Fiſher v. Hughes, T. 5 G. 2. Str. 908.] 

[Or if the judgment is, that plaintiff recover his terms (in the 
plural) on two demiſes of the ſame premiſſes for the ſame term, 
both as to commencement and duration; on error brought, the 
court, in order to ſupport the judgment, will intend, that the 
two leſſors were joint-tenants, and made ſeparate leaſes. Merres 
ve Barrey, H. 16 G. 2. Str. 1180, 1 1.) 

[If judgment is regularly figned, but without loſs of trial, it 
may be ſet aſide on payment of coſts and taking notice of trial. 
In B. R. as in C. B. Dobbs v. Paſſer, P. 7 G. 2. Str. 975.) 

The court cannot ſtay proceedings after ſpecial verdict in 
ejectment, though the leſſor of plaintiff's title is at an end; ſor 
he may proceed for damages and coſts. Thruftout v. Grey, M. 
10 G. 2. Str. 1056.] 

[Not every perſon claiming title is landlord within 11 G. 2. 
but one who is in ſome degree of poſſeſſion, as by receiving rent, 
&c. Barnes 193.] | 

[If landlord (by virtue of fot. 11 G. 2. c. 19.) appears alone, 
and after jud zment for plaintiff brings error, plaintiff cannot have 
execution till error determined. Jones v. Zidwards, M. 19 G. 2. 
Str. 1241, } 

[If the landlord on tenant's not appearing makes himſelf de- 


fendant, and plaintiff obtains judgment againſt him, aud * 


P LEA D E R. 
{;r leave to take out execution againſt caſual ejector, and de ſend- 
anc, who has regularly ſued out error before this, does not ſhew 
it for cauſe againſt the rule for execution, which is made abſo- 
ute, and poſſeſſion delivered, this ſhall not be afterwards ſet aſide 
zz irregular. George v. Wiſdom, H. 32 G. 2. 2 B. M. 756.1 

If landlord is added defendant to one tenant, who appears for 
part, and defends alone for other part where tenant refuſes to ap- 
pear, plaintiff ſhall have judgment for this laſt part againit caſual 
cor, with ſtay of execution. Barnes 179. ] 

(If fome defendants confeſs leaſe, c. and there is verdict 
2zainſt them, and others do not confeſs, and are acquitted, plain- 
tif ſhall have judgment againſt caſual ejector. Barnes 174.) 

[If landlord made defendant, does not appear to confeſs, 
He. execution ſhall be againſt the caſual ejector. Barnes 182, 
185, 186. 

"The 4 will not give leave to take out execution on judg- 
ment againſt caſual ejector, after verdict for plaintiff, pending 
error brought by defendant. Barnes 2c8.] | 

[For non-payment after iſſue, it may be ſigned againſt defend- 
ant, but not againſt caſual cjector. Barnes 253.] 

(If leſſor of plaintiff dies after iſſue joined, and before the 
alſizes, and plaintiff is nonſuited becauſe defendant does not 
confeſs leaſe, c. executor of leflor ſhall not have coſts taxed on the 
common conſent- rule. Thruſtout v. Bedaell, T. 20 & 27 G. 2. 
14. 7.) | | 

(lf in ejectment againſt two, one dies after iſſue, but before 
trial, the death muſt be ſuggeſted on the plea-roll, but need not 
on the iſe privs roll, it muſt be awarded, that. proceedings ſtay 
againſt the deceaſed, but no * of quod quer. nil capiat; and 
julgment muſt be, not for a moiety, but that plaintiff recover 
lis term, but he muſt take execution for no more than he has 
a right to recover. Far v. Denn, T. 30 C 31 G. 2. 1 B. 
A. 362.] | | 

[A judgment in ejectment is a recovery of the paſeſſton without 
prejudice to the right; and he who enters under 1t can only be 
poſſeſſed according to right; and he who recovers a naked poſ- 
lhon only without right, can convey no other to his feoffee. 
Tyler v. Horde, H. 30 G. 2. 1 B. AI. 60.] 

On a ſpecial verdict it ought to appear, that leſſor of plaintiff 
mght enter at the time he brought the ejectment. Ibid.] 

[A leaſe under a power made unfairly, and in prejudice of 
ole in remainder, found in the cuſtody of the maker at his death, 
vaht, at the trial, to be preſumed to have been ſurrendered, to 
let in the ſtatute of limitations. Bid. Vide Poiar.] 

[One who recovers land, part of a highway, "muſt recover it 
ludje&t to the eaſement, and the ſheriff muſt deliver poſſeſſion 
lujeQ to it. Goodtitle v. Aller, H. 30 G. 2. 1 B. AA. 133.) 

[The nominal plaintiff and caſual ejeclor are to be conſidered 
8 the ſictitious form of an action really brought by the leſſor of 
de plaintiff againſt the tenant in poſfeſluun, who are ſubſtan- 
wy the only parties to the ſuit. ] 

3 [There 
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[There is no diſtinction between judgment on verdict, or by 
default.] 

[An action for meſne profits is conſequential to a recovery in 
ejectment, and may be brought by leſſor of plaintiff in his own 
name, or that of the nominal leſſee.] 

[The tenant is concluded by the judgment, and cannot con. 
trovert the title; conſequently, cannot controvert plaintiff'; pol. 
ſeſſion, which is part of his title.] | 

[This judgment only concludes the parties, as to the ſubjecl- 
matter of it; beyond the time laid, it proves nothing at all.] 

[As to the length of time the tenant has occupied, or as to the 
value, the judgment proves nothing; therefore they muſt be 
proved, and the occupation muſt be within the time Jaid in the 
demiſe. R. by all the Judges unanimouſly. Aſlin v. Parker, A. 
32 G. 2. 2 B. M. 665.] 

If one tenant in common recover againſt another in ejectment, 
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en 


by default; treſpaſs lies for the meſne profits, 3 WII,. 118. Die 

(If tenant in poſſeſſion abſconds, and plaintiff (the landlord) 0 

; ſerves his houſe-keeper, and fixes another copy of declaration on pa 
h the premiſſes, on motion and ſervice of the rule in like manner, hall 
judgment ſhall be entred againſt caſual ejector. Sprightly v. l 

Dunch, H. 1 G. 3. 2 B. M. 1116. Fenn v. Denn, T. 1 C. 3. uy 

2 B. M. 1181.] - pear: 

[The court will not arreſt judgment of Hilary, 1 G. 3. becauſe 2 

the declaration alledges defendant entred againſt the peace 1 [ f 


of the ſaid king, and lays the demiſe in the thirty-third year 
of the ſaid king. Small v. Cole, P. 1 G. 3. 2 B. MH. 1159.] 

(If the declaration is wrong intitled, (as 17 G. inſtcad of 16 
& 175 G.) no rule for judgment. Barnes 186.] | 

[On nonſuit for want of confeiling leaſe, &c. plaintiff muſt 
proceed for coſts on the common rule; if inſtead thereof, he takes 
F. fa. it ſhall be ſet aſide. Barnes 182.) 

(On judgment againſt the caſual ejector, meſne profits ſhould 
be recovered from the delivery of declaration to tenant in poſlel-Y 
ſion, or from actual demand; on judgment againſt tenant in poſ- 
ſeſſion, (or landlord) from cer admitted by common conſent- 
rule. Barnes 87. | 

[Actions for meſne profits ſhould not be favoured, as they 
tend to create double expence, and plaintiff ſhould be ready at 
trial of ejectment to prove his damages. 16b:d.] 

In action for meſne profits, if the tenant has been ſerved, but 
has not entered into the common rule, the title needs not be 
proved, but poſſeſſion mult be proved in both': if he has entrediF 
into common rule, if action is by leſſor, his poſſeſſion mult b-Yif 
proved, if by leiſee, it need not. Barnes 456. 472, 473-] 

Action for meſne profits may be brought in name of nominal try ir 
plaintiff, after judgment by default againſt caſual ejeQor; coli 
of ejectment inſerted in declaration as conſequential damages 
on trial, it is ſufficient to give in evidence, the judgment, v1 
of poſſeſſion, and return of execution, defendant's occupation" 
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of premiſſes, their value, and coſts of ejectment. Barnes 472, 
1 a rule to defend for two-thirds, and judgment for the reſt, 
were ſhould be an indorſement of what part to take poſieſhon. 
Barnes 91. ] 

[If judge who tried cauſe reports that general verdict was good 
for part, bad for part; rule that plaintiiF ſhall take poſſeſſion of 
tut part only which judge reported good. Barnes 468.7] 

if the ſheriff, on ejectment for five eighths of a cottage, give 


1 
12 * A * 


— 


polſeſſion of the whole, the tenant ſhall be reſtored to his poſlet- 1 
fon of three eighths. 3 WU. 49.“ . 
If judgment is regularly obtained againſt caſual ejector, the by 
tenant having neglected to give notice to his landlord, (an infant) i 
the court will ſet aſide judgment and writ of poſitihon, order te- a 
nant to pay coſts, and landlord to be made defendant under terms. 4 
Diz v. Rze, M. 7 G. 3. 4 B. A. 1996. 4 
. 


Judgment ſigned againſt caſual ejector, for miſtake in body of 
plea of name of leſſor of plaintiff, inſtead of nominal plaintiff, 15 
ſhall be ſet aſide with coſts. Barnes 191.] 

(lf declaration is delivered without prothonotary's name on it, 


r 3 
A I” Ls 


jet on motion the court will make rule for judgment, unleſs ap- 2 
ſerance in the uſual time, notice of prothonotary's name being A 
given. Barnes 1 92, 193«] 7 
[Proceedings ſhall be ſtaid, if the premiſſes are lands in ancient 7 
M 


gemeſne. Barnes 194. 


* — 


6 A. 1.) Pꝛoceeding in a Wirit of Entry. 7 


AIT of entry is of divers natures. Vid Action, (D. 2.) vide Dum 
The proceſs is ſummons and grand cape, and after appears #it irf-- | 

ace a petit cape. : etatem, A.) 15 

And therein ſhall be a view, imparlance, voucher, aid prier, 
nd reſccit, | | = 

A writ of entry /ur diſſeiſin lies only againſt the tenant of the :.j 
reehold, (Vide Com. Att. 132 or 157. edit. 1695. Weſt. Symb, 87 
2 Pt, 70. b. 1 

And if i: is upon a diſſeiſin by the tenant himſelf to the de- 
nandant or his anceſtors, it is in the nature of an aſſiſe, and is 
alled a writ of entry in the quibus. (Vide F. N. B. 191. C.) 

If upon a diileiſin by any, by whom the tenant claims, it ſhall 
a writ of entry in the per. (ide F. N. B. 191. D.) 

[i upon a diſſeiſin by B. to whom A. owes title, by whom the 
tenant claims, it ſhall be in the per ci. Lid. 

[f upon a diſſeiſin beyond theſe degrees, it ſhall be a writ of 
ary in the pt. (Vide F. N. B. 191. D. 192. F.) 

A writ of entry /ur diſſciſin in le pa lies at the common law. 

50 upon intruſion, but it did not lie upon alienation in the 5%, ' wi 
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# 
(3 A. 2.) To have a Common Recovery. ſe 
1 * my Upon a writ of entry ſur diſeifin in le piſt, the common recoyery : 
ner of pat. for aſſurance of lands is uſually ſuffered. g 
ine t. And for paſſing ſuch recovery, an attorney of C. B. muſt male ; 
45. 3 „ a note of the præcipe, by which the curſitor may draw the ur: w_ 
int«il, vide of entry, and which mentions the demandant, tenant, and D 
1 the 5 of the land. (Comp. Aut. 133. or 155. a. 4+ 
2). 
85 This note ſhall be entred upon the remembrance of the protlo- he 
notary, with the 7% and return of the writ of entry and the name; 7. 
of the vouchees, and of the ſheriff who makes the return. (Cu, A 
Att. 132. or 155.) * 
If the tenant and vouchee appear in perſon at the bar, the reco- wo 
very may be ſuffered at the bar before the writ of entry is ſcaled, A 
(Vile Com. Att. 132. or 157.) ode 
If the tenant or vouchee do not appear in perſon, there muſt he . 0 
2 _— for an attorney to appear for them. (Vide Com. Att. 131, h 
or I58, | p- 
And the party muſt appear before him, who takes the warrant appl 
of attorney, and acknowledge the warrant, upon which the judge 
or commiſſioners ſubſcribe their names and the day of the caption. Fr 
Bid. "ag 
Any judge or baron, and any ſerjeant in his circuit, may take a lm 1 
warrant of attorney without a dedimus pateſtatem. Ibid. le; 
If any other takes it, he muſt have a dedimus poteſtatem. Ii}. 
Symb. 2 Pt. 76. b. 3 
After the warrant of attorney acknowledged, a writ of entry WA ii: » 
ſhall be ſued. (Yide Cem. Att. 133. or 138. ) _ 
And a fine for alienation ſhall be paid upon it, as upon a fine, 
(Vide Weſt. Symb. 2 Pt. 76. b.) Ho 
Then it ſhall be ſealed, and delivered to the prothonotary, who Þ. z. 
enters it and endorſes the return, and makes a copy of the count, But 
and re- delivers them to the attorney. (Vide Com. Att. 123, 124. turn 
or 158, 159.) 4.1 
If the recovery is with ſingle voucher, or with double, and the Or 
vouchee appears in perſon, when the tenant has made lis warran fe wr 
of attorney, and the writ of entry is ſealed, entred and retued . 
the recovery may paſs at the bar the ſame term. (Vide Cem. 4!" hei 
124. or 159.) | .; 
But, if the vouchee does not appear in perſon but by attorncy ll bo a 
there mult be a ſummons ad warrantizandum for him, as well as uch 
warrant of attorney. (Vide Cm. Att. 123, 124. or 158, 159% 3 
Vid. poſt, (3 A. 6.)® _ ty, 
By the H. 16 Car. 2. the return of the ſummons ſhall be at i ( 
fifth return after the ze/e incluſive. 8 
*But by 24 G. 2. c. 48. / 8. the writ of ſummons ſhall be mad "P14 
returnable the fourth return inclulive,* Pl. 


* An 


P LEA PDE R. 


And the uſual courſe is to 1e it the fourth day ineluſive from 
the return of the writ of entry. 2 B]. Rep. 1201.* 

And the vouchee cannot appear before the return of the writ, 
1 Wil. 35. Vide peſt, (3 A. 6.)* 

And at the return of the ſummons the recovery may paſs, 

do a common recovery may be ſuffered upon a writ of right up- 
on a precipe in capite. (Lide II g. Symb. 2 Pt. 79.) 

But the demandant need not appear in perſon, or by attorney, 
(Vide Com. Att. 1 23. or 158. 

After the recovery is paſſed, the writ of entry ſhall he filed with 
the cls brevium, (Vide Cam. Att. 157. Weſt Symb. 2 Pt, 


„. B.) 

And by the /. 23 El. 3. it may be inrolled in the office of inrol- 
nents, and if it is afterwards loſt, the inrolment ſhall be of the 
me effect, as if the writ was extant. Lit. 299. 

So, if a writ of entry is loſt out of the office, when it appears 
v be once filed, upon a petition to the chancellor it may be ſuppli- 
e by a new writ nunc pro tunc. In C. B. H. 8 Ann. Semb, 
Lit. 299. | 

Pur, If it does not appear that it was ever filed, it ſhall not be 
lwplied. R. Lit. 299. 


A writ of entry for a common recovery ought to be againſt him, 
ws has the frechold of the eſtate: + and therefore, if it is againſt 
n in remainder after an eſtate for life, it is error. R. 2 
12. 57. 


T bs * 
. e 
, bh ——_— 2 


(dere. 


How a good tenant to the præcipe ſhall be made, Vide Recovery, 
b. z.) 

But it is ſufficient that the tenant has the freehold before the 
turn of the writ of entry, tho' he had not at the 2e. (Vide Com. 
44 157%) | 

Or at any time before judgment, tho? it is after the return of 
fewrit and voucher. SY. 347. 

80 2 common recovery by a tenant in fee is a bar to him and 
ls heirs, tho? it is not againſt the tenant of the freehold. D, 

323. 

90 2 recovery by huſband and wife of the wife's land bars them 
ud their heirs. Pr. Reg. 490. Cro. Car. 389. 

90 a recovery by ce/ſfuy que truſt in tail bars the eſtate- tail in 
duty, tho* there be not a legal tenant of the freehold. Vide Hun- 


1 (4 8. 4.) 


(3 A. 3.) 
Agzinſt 
whom a 
writ of en- 
try lies. 


1B . 14 

G. 2 20. 
the recovery ſhall be good, without the ſurrender of freehold leaſes at vet ed rente. 
Ard by the ſams ſtatute, it is ſufficient if the dees or fine to make a tenant to the præcipe be 
nies or executed before the end of the term, great ſeſſions, ſeſſion or afliſes in which the recovery is 


A writ of entry lies of all things demandable in a precipe. Vid. {3 Aa) 
t Symb, 2 Pt, 77. a. y Of ogy. 
Y 4 s | 


= 
__ * 


* 


2. 


_— — — 


* W 
* * 
>: OEIES p43 4 466 * 
r 22 


a l 
7 
. 2 — 
n . 
— 


_— 


. 1 
— 1 
4 * — 


hot 
— 


— RY 


r 


— Ai 
* P 


ms — 


— — 


— — = "4" * . F g 
* * 
> 8 3 2 9 — — 2 — 
. 


(3 A. 5.) 


Count. 


1A. 6.) 
Voucher. 


PLEADER 


[Of an advowſon in groſs, and one acre of land, fur dil. 


feiſa in le pt. Bayley v. Univerſity of Oxford, P. 3 36.2. _—_ : 
2 Hilfe 116.] j 
But it does not lie of a garden, croft, or cottage, 1 Rel, 2. 8 
Nor de ſupericri camera. (Vide Weſt, Symb. 2 Pt. 77. b.) 
Nor de flagno, feſſato, piſcarid. (Vide ibidem.) le 
Nor de communie paſtur', (Vide ibidem.) / 
Nor of ſervices, as hamage, fealty, &c. (Vide ibidem,) 
Nor of eftovers, mined, fodind, mercatu. (Vide ib\dem.) kn 
Nec de ſeliane, bovatd, or virgatd terre, for they are uncertain, af 
(Vide ibidem.) | 
Nor ought to name the ſame thing twice; for it will be kli. petit, 1 
(V ide ibidem.) 5 | 
Nor de tenement. Semb. Mo. 691. : be 
The writ muſt deſcribe the lands demanded in a v,, pariſh, or n 
hamlet, Hut. 105. 4 | 
Or in a place known out of the v. pariſh, or hamlet, Hut. 10;, MW 2? 
2 Med. 49. | _ 
As within the liberty of S. for this is in the nature of a place : 
known, and it will be good for lands in a vill within the ſame l-. 
berty. R. 2 Med. 48. | . 
- But if it mentions a vi, and a hamlet within the ſame vill, it is : 
bad. (Vide West. Symb. 2 Pt. 77. 6b.) | that 
Or a place known within a vi, or hamlet. Hut. 105, . 
So, if it is agreed to have a recovery of Szuthwwick marſh in in tl 
Cambey iſland in the pariſh of NM. and the recovery is of lands in Wt licy 
A. B. and Camiey-omitting N. the land in N. does not paſs, for ary 
Cambey, tho' it is a place known, is within ſeveral pariſhes. R. che 
Hut. 105. _ 
Yet, if a recovery be of a manor, this extends to a manor in re- A 
. putation. Cont. Ney 7. - BE 
And to land reputed of the manor; if, by the indenture to B 
lead the uſes, it was intended to be conveyed. R. 1 Vent. 51, :2. ll 
1 Sid. 190. | | A Yi 
So, if the recovery is of land in A. and there is a pariſa vat 
and a will in it called A. and by the indenture it appears, that nll 80 
the recovery was intended of the land in the pariſh of A. it ſhall in t] 
be good for lands in the pariſh, &. Med. 250. 2 Mad. 233. I 
2 Vent. 31. | —_ 
There is not ſo much certainty, of deſcription required in a re-4 Bu 
covery, as in an adverſe action. Cœtup. 349.“ bet 
f Ar 
When a common recovery is ſuffered, the demandant count ng 
and the defendant makes defence as in an an adverſe action. 1 Ba 
. , 
= much 
If the recovery is upon double voucher, the tenant vouches e ,, 
tenant in tail, or him who is intended to be barred by the recover \, nl :g,,, 
and prays that he may be ſummoned, | = KT 
When the vouchee appears, the demandant ſhall count again 5. 


him, and he vouches the common vouchee. A 
li 


LEADER. 
And in a writ of entry /ur diſſeiſin in le paſt, any one may be 


touched, and he need not be within the degrees. 

The vouchee mult appear either by attorney, or in perſon. 1 Leo. 
$6, 

And regularly, when he appears by attorney, he muſt acknow- 
ge his warrant, and the day of the caption ſhall be returned, 
Vide ante, (3 A. 2.) 

And the warrant of attorney and dedimus pote/latem (if it is ac- 
knowledged upon a dedimus poteftatem) ought regularly to be dated 
' after the ſummons ad warrantizand”, 


— 


Yet, if they are teſted before the ſummons, it will be good. R. 


| Lev. 130. 1 Sid. 213. Ray. 70. 

Or the warrant of attorney is teſted after appearance; for it ſhall 
de intended, that he appeared without proceſs, as he may. X. 
1 Sid. 213. Ray. 70. 96. 

*But now the fee of the writ of ſummons mt precede the 
dual acknowledgement of the warrant of attorney by the vou- 
chee, 2 Bl. Rep. 1201.“ 

*And by rule of C. B. Fil. 14 G. 3. an affidavit muſt 
hz made of the true time of the caption of the warrant, 
I, 1202.* 

elf the vouchee reſide in a foreign country at ſuch a diſtance 
tit the warrant of attorney cannot be returned before the return 
of the writ of ſuwm ons, the tenant's appearance may be entered 
in the term in which the writ of ſummons is returnable, and then 
they may imparl from term to term, till the warrant of attorney 
ate, when the recovery may be arraigned; and then if the vou- 
che was alive at the time of the arraignment, the recovery will be 
lid, otherwiſe not. 2 Bl. Rep. 1224.“ 

And, if there be a writ of ſummons, he may afterwards appear 
by attorney, or in perſon. R. 1 Leo. 86. 5 


But if there is not a writ of ſummons, he cannot appear by attor- 


ney. R. 1 Leo. 86. 

Yet, if the appearance by attorney is entred by the court with- 
cat ſummons, it is well. X. 1 Leo. 291, 

do, if the vouchee makes a warrant of attorney, and dics 
in the morning of the firſt day of the term, and the recove- 
© py the ſame day, it will be good. N. 1 G. 93. 106. 6. 
15. 136. 

But if the vouchee, after the warrant of attorney made, dies be- 
bre the term, it will be error. D. 2 Vent. go. » 

And in ſuch caſe the court will ſtay the paſſing of the recovery. 
N. 2 Vent, go, 

(lf the writ of ſummons is returnable at a return within the 
term, the eſſoin-day of which is a Sunday, and on that Sunday the 
wuchee dies, the recovery is bad; for the judgment cannot relate 
"any day prior to the return, and judgment cannot be given on 
onday, Swann v. Broome, M. 5 G. 3. 3 B. M. 1595. Affirmed 
- F opinion of all the judges) in the houſe of lords, 2 Jay, 
I” 8 
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(3 A. 7.) 
Judgment 
and exe- 
cution. 


(4 A. 8.) 


How a re- 
covcry ſhall 
be pleaded. 


P LE A D E R. 


I the vouchee dies fix days before the return of the vrt of 


ſummons, it 1s error, and the judgment cannot be made gocd 5 
by relation to the firſt firſt day of term; and tho' it appeat; 
on the face of the record, that the vouchee appeared " 3 . 
attorney at the return of the writ of ſummons, yet plaintiff , i 
not 2{topped to aſſign it for error, for it is collateral matter, = e 
not contrary to the record. Wynne v. Wynne, MA. & H, 17G. 2, 0 
Wilf 35. 42. 204 
The death of the vouchee before judgment is. error, and may] bad 
be aſſigned as ſuch. Sheepſhanks v. Lucas, M. 31 G.2. 1. „ 
A. 410.] ( 
—__ 

After an imparlance allowed and default of the common vou 59. 
chee, there ſhall be judgment againſt the tenant, and that he reco.f 8 
ver in value againſt the vouchee, and he againſt the common vcu- 
chee. (Vide Ii g. Sym. 2 Pt. tit. Reconerics,) 1 
After judgment an habere ſucias ſeiſinam ſhall be awarded. * 
And a recovery found by ſpecial verdict without any urit o 7 { 
ſeiſin awarded, is bad, and is no bar. 1 Vi. 5 5. __ 
Which {hall be teſted upon the day of the return of the writ of "="! 
ſummons, or (if there was no ſummons) of the writ of entry, (en 
Weſt. Symb. 2 Pt, 77. b.) _ 
And it ſhall be returnable indilate, or at a day certain, ( = 
Com. Ait. 157. ae 


Upon which the ſheriff returns, that he delivered ſciſin. (Vida 
Weſt. Symb. 2 Pt. 77. 6.) x 
The writs of ſummons and of ſeifin, as well as the writ of en 
try, ſhall be ſiled with the euftos brevium. (Vide Weſt. Symb. 2 T 
7. b.) | 4 
If tenant in tail ſuffers a recovery the recoverors are not in poſe 
ſeſſion till execution ſued by a writ of ſeiſin. E 
Tho! he had made a leate for years, and the recovery was of tha 
reverſion. R. 1 G. 94. a. 106. a. 53 
But execution may be ſued out, tho' the tenant in tail dies be 
fore the recovery executed, C. Lit, 361. b. R. 1 Co. 94. a. 100 
a. Mo. 137. 5 


ix 
A 
of 


7 7 
| 

Er 
her 
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And it execution is ſued and returned upon record, it is eπ 8 
tho' ſeiſin was not actually given, nor the recoveror entred. Du Gl proc 
2 Les, 48. | —_ 0: 

By the ff, 23 El. 3. the writs of entry and ſummons, and war zi 
rants of attorney, may be inrolled, &c, ; 

And no recovery {hall be reverſable for falſe Latin, raſure, inter 50 
lining, miſentring the warrant of attorney, miſreturning or not. 
returning of the ſheriff, or other want of form. s 

How error ſhall be ſued to reverſe a common recovery. 1:8 80 
Th. Br. 99, 100, &c. oe 

| ue, 

A common recovery is a record, and muſt be pleaded inte Ar 
Hob. 24. er 

So, if a common recovery is pleaded, it muſt be ſhewn to be 63. 


good recovery. Vide how pleaded, Lut. 833. 1550. 963. 


3 | H 


P LEADER. 


He muſt plead that the recovery was executed, for till execution 
he was fſeiled in tail as before. R. Jon. 10. Lut. 1550, R. cont. 
but Lev. makes a quære, 2 Lev. 31. 

And therefore, if he ſays that a recovery was had de tenementis 
redif?”, it is bad; for he ought to ſhew that it was by ſuch names, 
of which a precipe lies. R. A. 691. 

So, if he pleads that A. being ſeiſed in tail, a præcipe was brought 
aint B. adtuuc tenen liberi tenementi, without ſhewing how he 
had the freehold, it is bad. R. 1 Md. 218. 2 Mod. 70. Semb. 
ont. Lit. 1549. 

Or that A. being ſeiſed for life, remainder to B. in tail, a reco- 
ſery was had againſt B. tunc tenen liberi tenementi, Sc. 3 Co. 


Wh Ms 

80, if he ſays that ce/luy gue uſe entred ſuper recuperationem predic- 
en and was ſciſed in fee, it is bad; for he ought to ſhew entry 
r erecution by force of the recovery, and ſeiſin by force of the ff, 


Y H. 8. 10. R. Fon. 10. 
If a ſpecial verdict finds a common recovery, but does not find 


writ of ſcifin or execution, no advantage can be taken of the reco- 
rery; nor ſhall a verire facias de nous go, tho' there was in fact a 
writ of ſeiſin and a return, as appears by a verdict in another cauſe, 
Lois v. Witham, P. 16 G. 2. Str. 185. affirmed on error in par- 
lament, by the unanimous opinion of Herdwicke, C. and all the 


dges. P. 17 G. 2. Wilſe 48.) 


(3B) Pꝛoceeding in Erroz. 
(3 B. 1.) In what Court it ſhall be brought. 


E RO R ſhall be brought in the ſame court, where the judg- 
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(3B. 1.) 


ment was, or in another court. When in 
Error may be in the ſame court, where the judgment was given, the ſame 


vhen the error is not aſſigned for any fault in the court, but for 
ſme defect in the execution of proceſs. 1 Ro. 746. I. G. Yet. 
7. F. N. B. 21. J. 

do for default of the ſheriff or other officer upon an irregular 
woceſs: as, if the defendant is outlawed upon an ex/zent awarded 
before a pluries capias, or upon a capias ad /atisfaciendum where no 
gur lies in proceſs. 7 H. 6. 28. 6. R. Dy. 196. a. 1 Rel. 746. 
L 15, Cc. 

do, for miſpriſion of the clerk: as, for falſe Latin, &c. 1 Rel. 
146. J. 9. F. N. B. 21. J. 

80, for default in execution. R. 1 Rol. 746. J. 11. 
80, for error in fact: as, that the defendant appeared by attorney, 
Xing an infant; that the plaintiff was a feme covert > or died before 
ue, &c. R. 1 Rol. 747. J. 5. 20 

And for error in fact, it muſt be in the ſame court. 1 Sid. 208. 
Th where it was in the exchequer. R. 3 Lev. 38. Vide pa, 
635. 4.) a 

Yy4 [Error 


court. 
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[Error cram vobis lies not on a judgment after affirmance 
in exchequer- chamber. Lambell v. Pretty: John, H. 12 6. 


Str. 690. ] 8 
So in criminal caſes upon indictment, error may be in B. N up. 4 
on a judgment in the ſame court, as well for error in law as 2 1 
error in fact. R. 1 Lev. 149. 3 Salk. 147.8 4 
But ſemb. that it was only for error in fact. 1 Sid. 208. 4 
But error in the ſame court, which coram wobis redet, does no; D 
he for default of the court itſelf: as, if error be aſſigned for matte; ZE 
in law. 1 Rol. 746. J. 4. K. Mo. 186. . 
p Or for default in edjudicatione executionis, N. 1 Rel. 1,6, . 
56. | I 
2 for default of a continuance. R. Dy. 196. a. 4 F 
[If writ of error be quaſhed for any fault but variance, error 
coram wobis lies. Cooper v. Ginger, M. 11 C. Str. 606. Ld. Ran, Wh 
1403. | | = 
(33 2) Error lies in C. B. of a judgment before juſtices of aſſſe, M 2 
i" ia 1 Rel. 745. J. 39. But it was N. cont, Dy. 250. 1 Lr. 55. Wl 
g 3 Les. 159. f a 3 for 
do, of a judgment in London, or other inferior court. F. N. B. 1 Fa 
20. D. = 
So, a writ of falſe judgment lies in C. B. as well as in B. R. tn 
z Injl. 138. 5 | 
# Me : ; 8 N. 
(+ B. 3.) Frror lies in B. R. of a judgment in C. B. 1 Rc. 744. J. 46. a 
* 4 ſofc 2% B81 
Or of a judgment upon the plea-roll in chancery. Dy. 315. | 
1 Rel. 744. J. 55. 4 Inſt. do. Pl. Com. 393. a. dar 
Or in a county palatine. Dy. 321. Dav. 62. 1 Rel. 745. I. 10. 3. 
21 H. 7. 33. b. 5 F 
Or in the Cingue Ports. Dub. 1 Sid. 166. Vide cont. infra. 2 514 
So, of a judgment in Jrelond. 1 Rel. 745. J. 22. Dau. 02. 7 C. 8 
18. a. Jau. 290. 298. F. N. B. 24. C. 3 Mod. 170. 
But ſince the /. 22 6. 3. c. 53. a writ of error lies fron fair 
the B. R. in Ireland to the houſe of lords there, and not to ., Wl 
R. here.“ | 2 h 
Or in any of the king's dominions: as, Calais, Ge. For, _ :. 
290. 402. Cont. Kel. 202. b, Acc. 4 Inf. 282. Cont. 21 H. d 
7. 33+ 6. =; 
So in Wales. Cont. 1 Rel. 745. I. 27. 30. 21 H. 7. 33. ? 
+(This Ra- By the . 28 fl. 8.3. +Ina real action, tho' error in a Pet x; 
cute is men- ſonal action is before the preſident and council of the 12a-/0 , nt 
engine , 2.46; : 1 \ 
na yore n 50, in an ejectment in Wales; tho? it is a mixt action. F. ] 
thowd not Ao. 24 8. ; « but 
be 27 H. 8. 80 error lies in P. R. upon a judgment againſt a peer . 
26.) S : P Judg : - 9. 43 
tainted before the lord high ſteward. Per Tauiſd. 1 Sid. 2c 350 
1 Lev. 149. : & L 
And upon a judgment at the ſeſſions of Old Bailey by commiſion i don 
2 Lee. 107. 
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So, upon a judgment in Landon before the mayor, upon an infor- 
mation. 2 Cro. 538. Vide imra. 

But error does not lie in B. R. of a judgment in the excheguer. 
4 Injt. 71. 106. 

Or of a judgment before juſtices in eyre. 1 Rol. 745.1. 35. 

Or of a judgment in London. 2 Les. 107. Vide ſupra. 

Or a judgment in the Cinque Ports, 1 Rol. 745. J. 5. R. Dy. 376. 
Dub. 1 Sid. 166, Vie ſupra. ; 

Or a judgment in the fannaries. 1 NR. 745. J. 20. 

Nor upon a judgment in a ſummary way before the cenſors of 
the college of phyſiciaus. X. 1 Sal. 144. 

Nor upon a judgment in B. K. upon a caſe ſtated ſent to them 
by Kue y. Mod. Ca. iu £9. 5+ | 


By the . 27 El. 8 on judgment in B. R. in debt, detinue, (3 B. 4 


covenant, accgunt, action upon the caſe, treſpaſs, or ejectment, 
the party griezves may remove the record into the exchequer, be- 


fors the juilices of C. B. and barons of the excheguer, who, or fix (D. 6.) 


of them; at leaſt, may affirm or reverſe the judgment, but not 
for wart of jurifdiCtion in B. R. or want of form, Sc. Lev. 
Ent 82. 

And 11115 extends to debt upon the f. 2 Ed. 6. 13. for not ſet- 
ting out his tithes, Cro. Car. 142. 1 Sid. 240. 

And debt upon the 2. of uſury. Dub. 1 Sid. 240. D. cont. 5 
Mad. 230. 

Tho' the action be by the king and party. D. Cro. Car. 142. 
R. Ray. 275. Cont. 1 Vent. 49. Acc. Doug. 35 3. u. 

And error lies in the excheguer for error in fact, as well as for 
error in law. R. Cro. El. 731. R. 2 C. 5. R. Hob. 5. Per 
3 J. Berkley cant. Cro. Car. 5 14. Vide infra. 

And it ſhall be tried by 7 prius out of the exchequer. Cro, Car. 
$14 

$0 for error in proceedings in B. R. 5 Co. 28. a. 

But error does not lie by this ſtatute in the exchequer, when the 
ſuit is commenced in B. R. by original. D. 1 Sand. 346. 1 Sid. 
121, 

Nor upon a judgment in B. R. in a writ of error. 2 
Bul. 162, 

Nor where the king is a party: as, in an action by qui tam, Wc. 
Ly. 82. cant. Doug. 35 3. u. ¶ Vide. ſupra. ) 

Nor in an action not mentioned in the ſtatute, for it ſhall not be 
extended by equity: as, in reſcaus, tho' it is of the nature of treſ- 
pals. R. 2 Cro. 171. 

Nor in replevin. Cro. Car. 142. 2 Rel. 140. 

In ſcandalum magnatum, for it is not a mere action upon the caſe, 
but founded upon the /t. 2 R. 2. R. Cro. Car. 142. R. 1 Sid, 
143. Jon. 194, 195. 1 Vent. 49. R. Ley 82. Jon. 423. Dong. 
351 (337+)® 
Error does not lie in the exchequer upon an award of execu- 
ton in a ſcire ſacias only, but the writ mult alſo include the judg- 

ment 
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ment in the former action; for a judgment not founded on fle 
merits of the cauſe is not within fat. 27 Hlig. c. 8. Crow v. Mad. we 


deck, M. 12 G. 2. Andr. 287.] rer 
Nor in a ſcire facias againſt bail. R. cont. Cro. El. 730. R. 
acc. 2 Cro. 171. Tel. 157. Hab. 72. 2 Cro. 384. R. acc. O. in 
Car. 300. | 
Or, a /cire facias againſt an executor or adminiſtrator upon a of 
judgment in debt. Adm. cont. 2 O. 186. Dub. Cro. Car. 286, il 
Semb. acc. per 3 J. Cro. cont. Cro. Car. 464. Cont. per Hale, Mid. 
79. and per Holt, 1 Sal. 263. 
Nor in a ſcire facias upon a judgment in debt or other ation 
named in the /t 27 El. after an aſſirmance of the firſt judgment in * 
the exchequer. R. 5 Med. 230. 1 Sal. 263. Pp. 
So error does not lie in the exchequer tor error in fact, except 
ſuch by which the writ abates. R. Heb. 5, R. 2 Lov. 38. ſe 
Vide ſupra. Pa 
| Bo, if a writ of error in the excheguer is diſcontinued, after the 
record removed, error does not lie, which coram wobis, c. but th 
there mult be a new writ of error. R. Jon. 14. Semb. cont. 2 Cri, 
135. R. acc. 2 C. 384. 620. $ ch 
* A writ of error from B. R. into the exchequer chamber can- 
not be quaſhed in B. R. Doug. 350. —353. (336.— 339.) 5 he 
Nor in the chancery. Id. 1bid, u.“ ly 
By the /. 31 Ed. 3. 12. on complaint of error in the exchequer, N 
the lord chancellor and lord treaſurer ſhall cauſe the record to come | 
before them, and taking the juſtices and other ſages as to them 
ſeemeth, and calling the barons to hear their informations, and the 12 
cauſes of their judgments, ſhall examine the buſineſs, and if they MW 
find any error amend the rolls, and ſend them to the exchequer, Ee. th 
for execution. | —_ 
Before, error in the excheguer was examined in parliament, Bl 
or before ſpecial commiſſioners. 4 Inft. 105. Vide Parliament, 5. 
L. 6.) 3 
a The chancellor and treaſurer are the judges here, and judgment WM 
ſhall be entred purſuant to their ſentence, tho' the other juſtices W 
differ in opinion. 4 I. 105. R. 7 V. 3. inter Ait. Gei. and Wl qu 
Hornby. 5 Med. 42. R. 8 H. 7. 13. 4. 3 
And therefore, if there is no chancellor or treaſurer, error can- Wl 
not be brought. Dub. Hard. 1 47. 4 
But by the ½. 16 Car. 2. 2. if the chancellor or treaſurer, or n 
either of the chief juſtices, be preſent, error ſhall not abate or be ⁶ 4 
diſcontinued; but no judgment ſhall be given unleſs both lord : | 
chancellor and treaſurer be preſent; or by the . 20 Cir. a 
2. 4. if lord keeper be preſent in the vacancy of lord treaſurer. W | 
For a more full account of the flatutes relating to this court of errire of 
Vid. Gurte (D. 6.) (l 
The writ of error ſhall be directed to the treaſurer and ba- W 
_ for the record is in their cuſtody, 4 If, 105. Save 3% th 
1 C. 11. kl 
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And it lies upon a judgment, where the trial is by records, as 
well as upon a judgment by eonfeſſion, upon a verdict or a demur- 
rer. R. 4 Leo. 104, 105. 

Sc it will be error, if the chancellor and treaſurer do not call 
in the other juſtices. Semb. 8 H. 7. 13. 

Error does not lie in the exchequer chamber on an award 
of execution only. Bertie v. Clutterbuck, M. 42 G. 2. Str. 


1102. 


Error of a judgment in B. R. lies in parliament, 4 Int. 21. 
As well for error in a judgment there given upon a writ of error, 
zs in an original cauſe, 1 Rel. 745. J. 25. 2 Sand. 214. Ha. J. 


P. 21. Godb. 247. 
$0 to“ error may be in the exchequer, by the fl. 27 Fl. 8. in 


(3B. 6.) 
In parlia- 
ment, Cc. 


Vide Parlia- 


ment, (C. 1g 
Sc.) 


ſeveral caſes; yet it may be in parliament immediate. R. Ca, in 


Parl. 56. 

Or * judgment in the exchequer. Ca. Parl. 110. and this by 
the f, 27 El. 8. 

S0 error lies in parliament upon a judgment in the excheguer 
chamber. Ca. Parl. 12. 58. 

But upon an original judgment in the exchequer, error does not 
le in parliament, before it is affirmed in the excheguer chamber. 
Gu. Perl. 56. Sal. 511, 

So upon a judgment in chancery, it lies in parhament as well as 
in B. R. D. 37 H. 6. 14. b. 1 Rol. 745. J. 4. 

50 upon a judgment before juſtices in re. 1 Nal. 745. 
. 35. 

0: a judgment before commiſhoners at Sr. Martin's. 2 Sand. 
228. 

So error lies in parliament upon an attainder for treaſon; for 
tho' the ff. 33 H. 8. 20. ſays, that judgment of attainder by com- 
mon law ſhall be of as good force, as if done by authority of 
parliament, this ſhall be intended of a lawful attainder. Ha. J. 
P. 19. 

So upon a judgment for the king as well as for a common per- 
lon. Ha. J. P. 22. 

So upon a judgment in appeal by which the defendant was ac- 
quitted, H. Parl. 20. 

But it does not lie in parliament upon a judgment in C. B. be- 
fore it is affirmed in B. R. H. Parl. 20, 21. 

Error of a judgment in the hu/tings of London lies before com- 
miſſioners at 8/. Martin's. F. N. B. 23. E. 1 Rel. 745. I. 50. 
4 Infl, 247. 1 Lev. 309. 2 Sand. 228. 

Of a judgment before the ſheriffs of London, lies in the huſtings 
there. F. N. B. 22. H. 4 Inſt. 247, 8. 

Of a judgment in the Cingue Ports, lies before the warden 
5 the Cinque Ports at Shepavay, 1 Rol. 745.1. 7. Vide Franchiſes, 
(. 2.) 

Of a judgment in the ſtannaries an appeal lies to the warden of 
the 3 and from him to the prince, or, if no prince, to the 
ung's council, 1 Rol. 745. l. 20. | 


In other 
courts, 


* 
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(3 B. 7.) Upon what Judgment. 


Error lies of any judgment in a court of record. 

Tho' it be void, as being out of the juriſdiction in an inferior 
(Curt. 1 Rel. 744. J. 30. 

Tho? it be upon a writ of falſe judgment; for the laſt judgment 


is of xecord. 1 Rel. 744.1. 27. 
It lies upon a judgment for coſts upon a nonſuit. 1 RA. 744. J 
23. [Newell v. Pidgeon, M. 6 G. Str. 235.] 0 
Upon a judgment in ſcire facias upon a ſtatute or recognizance, : 
Dy. 315. 1 Rel. 744. J. 40. 75 1. J. 45. 6 
Upon a judgment by any judge or court of record, which acts 0 
according to the covrie of the common law, tho' newly erected by l 
act of parliament. X. 1 Sal. 263. 
Upon a judgment on an indictment. Adm. 1 Sal. 266, 
It deſendant is found not guilty as to part, there mult he a 
judgment for him as to that part, or error lies. Smith v. Tull, 
M. 1 G. 2. Str. 785. 
But error does not he upon a decree in chancery. 37 H. G. 1. n 
1 Rol. 744. 1. 44. 3 ſe 
So it does not he upon a peremptory mandamus. R. in B. R. 
and aff. in parliament, 2 Md. Ca. 27. | Rex v. Dean and Chapter + ii qu 
Dublin, M. 9 E. Str. 536.] | 
[Nor on a mandamus, when the return is allowed. Rex v. Hearl;, Up 
P. 11 G. Str. 625. 1 
Nor upon an order by juſtices of the peace, tho” they are juſ- 
tices of record. 1 Rol. 744.1. 48. Dub. 2 Fon. 167. wh 
Nor upon refuſal of a prohibition in B. R. Semb, 1 Sl, 
136. | 3 4 
Nor upon an order, &c, of a juriſdiction newly erected, WM 
which does not proceed according to the common law. 1 Wl /* 
Szl. 263. | l 
Nor upon a habeas corpus denied. Dub. Sal, 504. D. 2 Md. ſet 
Ca. 29. | * u 
Nor for a matter of fact, which does not appear up- 11 
on the record, as, if a ſtatute /aple is not ſealed. K. Crs, 
El. 233. 
Nor does it lie upon an interlocutory judgment before the final 
judgment: as, upon a judgment in partition, gued partitis fiat. W 
Ge. Lit. 168. a. 11 Ca. 40. b. R. 2 Rol. 126. _ - 
Upon a judgment ud computet in account. R. 11 C. 38. . n 
2 Cro, 356. R. 2 Cro. 324. 1 Rol. 750. J. 5. 2 Bul. 104. 4 [ 
Upon a judgment in treſpaſs, &c. by default, before 3 W form 
writ of inquiry returned and final judgment thereon. R. 1 A 
Leo. 193. | ? ary 
Nor does it lie upon a judgment for part, till the whole plea 15 1 
en 


determined: as, in a ſuit againſt ſeveral if there 1s judgment againſt 
one, 
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one, error does not lie till judgment againſt all the defendants, © 
11. 39. * 
Nor, i the judgment is for part of the demand, till judgment * 
for the whole. 11 G. 39. 5. R. Dy. 291.6. | | 
Yet, if the party dies, ſo that nothing more is done, error lies 4 
for the party grieved by the award or interlocutory judgment. ; 
11 Co. 41. a. f 


So, in ejectment, error lies upon the judgment for the term, be- 


fore a writ of inquiry. R. Lot. 212. 
Or if there is a ſuit againſt ſeveral upon ſeveral originals, 


1 72 


& * 
"wr * 


error lies upon a judgment againſt one. 11 Co. 41. 4. | 
2 Rl. 126. I 
So, it lies after final judgment, before execution or writ » 
of inquiry. 1 Rel. 75 1. +. 13. 20. 750. J. 35. 40. 50. 749. 
45.52. 
k 

(3 B. 8.) At what Time it ſhall be ſued. $ 

4 

And therefore, if a writ of error is ſued out before final judg- , 
ment, tho" a mittib is entred upon the roll, and the record certified; 1 
jet it is not thereby removed. R. 11 C. 41. 6. , 
If the writ of error is returnable before judgment, it ſhall be a 
quaſhed. Vice v. Burton, H. 4 G. 2. Str. 891.] „ 
1 


Yet, after judgment ſigned, error may be ſued before entry 
pon the roll; for it is not entred till the vacation. R. 1 Rol. 750. by 
1. 25. 
So, it may be ſued, returnable in B. R. of the fame term, in 
rhich judgment was given in C. B. R. 1 Sid. 104. 

Tho' it 1s teſted before judgment given. 1 R. 3, 4 


And for error in proceſs, which coram vobis, c. it muſt be 
ſued the ſame term in which judgment was given. Per Williams, 


Allo error ſhould be ſued within 20 years after the judgment, 


jet the court will not quaſh it, if brought 29 years : after, becauſe | 
t would deprive him of replying the exceptions in the ſtatute. 4 
| 


Higgs v. Evans, T. 3 G. 2. Str. 837.] 


(3 B. 9.) By whom it ſhall be ſued. =_ 


All parties againſt whom judgment is given ought regularly to By or 


join in error. R. 3 Mod. 134. Carth. Y. 2 Mad. Ca. 205. againſt ; 
Tho' ſome get nothing by the reverſal, they muſt join for con- hem * '1 
lormity, I Rl. 747. 5 35. es 4 


As a biſhop, in ure impedit, who claims nothing but as ordi- Ve Exe 


nary, R. 3 Leo. 176. Cy. El. G5. . = 
{If judgment is againſt two, and one only brings error, it is bad, h 
eren tho' the other is dead, if it does not appear; but if it appears | 


ily where that the other 1 is dead, the ſurvivor may bring 
erryr 
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error without being executor of the deceaſed. Brewer v. T; urner, 


M. 6 6. Str. 233. ; 
[If judgment is againſt two, writ of error ad grave dampnum 1 

of one only will not lie. Gaper v. Ginger, M. 11 G. Str. 606, 

2 Ld. Raym. 1403. Radcliffe v. Burton, T. 8 G. 2. B. R. H (1 

135] | | 
The writ of error muſt deſcribe the ſuit by the names of all the - 


parties, tho” ad grave dumnum of thoſe only who bring error. Lady 
Ci v. Title, H. 12 G. Str. 682.] 

If indictment ſects forth, that the i/abitante of ſuch part of three 
pariſhes as the way lies through, are bound to repair, and writ gt 
error is of a judgment againſt the znhabitants in general, ad grave 
damnum of them, it ſhall be quaſhed. Rex v. All Sainte, Derly, 
P. 12 G. 2. Str. 1110.] 

So all executors, againſt whom the judgment was, tho' one only 
appeared, R. 1 Sal. 312. 

If in action againſt three executors, one pleads plene adminiſira- 
vit, generally, and there is judgment againſt him de aſſeti in futur:; 
and the other two plead judgments and plene adminiſtravit ultra, 
and a verdict againſt them; they muſt all three join in error. 
Vavaſer v. Faux, P. 18 G. 2. Wilſ. 88.] 

But if one makes default, he may be ſevered. ' Mid. 
Co. 40. a 

[If two executors join in a writ of error, and one of 
them will not aſſign errors, the court will give the other time 
to ſummon and ſever. Freſcobald: v. Kinaflon, M. 1 C. 2. 
Sir. 783.] | | 

And a party may have error, tho' he was not an original party: 
as, tenant by voucher or reſceipt. 1 Rol. 747. I. 38. 

So error may be by him, who is privy: as, by the heir, F. N. 
B. 21. N. | 

And he need not ſay, how heir. R. 2 Cre. 160. 

By an executor, or adminiſtrator. F. N. B. 21. N. 

So error upon an attainder for treaſon or felony may be brought 
by an executor, as well as by an heir. R. Sho, 13. 1 Sal. 295. K. 
1 Leo. 325. 

So by a privy in eſtate: as, by him in reverſion or remainder 
after a term for life or years, when the term is determined. 1 NA. 
748. J. 7. Dy. 16. 

And by the . 9 R. 2. 3. while the eſtate for life or years con- 
tinues. 3 Co. 4. as 

So, by him in reverſion after an eſtate tail, after the entail is de- 
termined. R. 3 Co. 4. a. 1 Rol. 747. J. 8. 

Tho! it be upon a fine by tenant in tail; for thereby the re- 
mainder was diſcontinued. R. 2 Jon. 182. Ray. 461. Vide Fine, 
H. 4.) | 
| [Tenant in remainder may bring error againſt a common re- 
covery where the tenant in tail, vouchee, died before the judg- 


meut; and he need not ſet out a complete title, but only ſhew the 
connexion 
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connexion and privity between him and the perſon againſt whom 
the recovery was had, Sheepſhanks v. Lucas, M. 31 G. 2. 1 B. 

I. 410.) 

s Bur it muſt be by ſuch privy as has benefit by the rever- 
fl: as, error upon a judgment againſt a tenant to him and 
his heirs females ſhall be by the daughter, who is heir to 
the ſpecial tail. 1 Rol. 747. J. 30. Dy. 90. 4. F. NM. B. 
11. M. 

Upon a judgment for land of the nature of Borough Engliſh, it 
hall be by the youngeſt ſon. J. M B. 21. J. 

t muſt be by him in the immediate remainder. R. 5 1:4, 
296, 
of if the remainder was not executed, the plaintift in error 
ought to make himſelf heir to him, who had in him the eſtate ex- 
ecuted, Dy. 90. a. 

If an annuity in fee be recovered againſt the heir upon the grant 
of his anceſtor, the adminiſtrator of the heir ſhall not have error. 
R, 1 Rol. 749. J. 35. 

And a man, who is neither party nor privy, ſhall not have error. 
1 Rol. 747. J. 33. | 

As, if money is taken in the hands of B. by foreign attach- 
ment, B. ſhall not have error to reverſe the judgment. 1 Rol. 
147. J. 50. 

f * tenant alien perdente lite, the alience ſhall not have error. 
Rel. 748. J. 41. | 

Nor an alienee of lands after a ſtatute or recognizance 
xknowledged. Semy. 1 Rol. 748. J. 15. Cont, F. N. B. 
u. B. 

Nor bail, of a judgment againſt the principal. R. 1 R:. 
70. J. 5. 20. Cro. Car. 300. Per 2 J. Cro. Car. 481. 
N. Hab. 72. 2 Cro. 384. R. Cro. Car. 561. R. 1 Lev. 
137. 

ho? joined with the principal. R. Cro. Car. 408. 575. 1 Lev. 
137, R. Godb. 440. 

do a ſtranger cannot aſſign error in arreſt of judgment upon an 
ndictment. 1 Sal. 60. 

So, if there are five defendants and three are acquitted, error muſt 
be by the other two only. R. 2 C. 138. 

$9 a reverſal by him, who ought not to have error, may be re- 
ſerſed. R. 5 Mod. 396. R. 2 Co. 138. | 

[It cannor be taken out in the name of the caſual ejector. George 
. Wifdom, H. 32 G. 2. 2 B. M. 756. Barnes 179, ] 


(3 B. 10.) Againſt whom it ſhall be ſued. 


Error ought to be ſued againſt all the parties to the recovery. 

90 againſt any, who was party or privy to the judgment. 

And if any who was party, has now nothing yet he ſhall be nam- 
© a defendant in error. F. N. B. 18. J. | 


So, 
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So, in error of a judgment, which concerns land, there ſpal be 
a ſcire facias to the tertenant before he can be ouſted. Dy. 321 
Ray. 17. | 


And this uſually iſſues before the /cire facias ad andiend err. 


Dy. 321. 

And it is now the courſe of the court to have a ſcire faciar againſt 
the heir and tertenants. R. 3 Md. 27 4. 

Tho? the heir is within age. 3 Mad. 274. 

So in error upon a fine and common recovery. R. Carth, 112. 
Skin. 273. 


80 in error upon a judgment for the king in an action 


by gui tam, c. there ſhall be a ſcire facias, againſt the informer, 


Sav. 10. 

{In error to reverſe a common recovery (for the death of the 
vouchee before judgment) ſcire facias, or any warning to the heir, 
is not neceſſary, Sheepſhanks v. Lucas, M. 31 G.2. 1B. 1M, 


410.] 


(3 B. 11.) The Manner of ſuing Error, 


To obtain a writ of error, the attorney from the dogget of | 
the prothonotary finds the number of the roll, and thereby 


finds the roll in the-treaſury, of which he takes a copy, and 
thereupon the curſitor makes out a wrir of error, Vide Can. 
Att. 63. 

Several writs of error may be ſued at the ſame time: as, one 
by the tenant, another by the vouchee. F. N. B. 21. M. 


And it ſhall be ſued ex cis, tho! it be againſt the-king, without a 


petition. 1 Sal. 264. Cont. i Ver. 170. 175. 


When the writ of error is made out, it ſhall be entred on tl.e 
remembrance of the clerk of the errors, who takes a note ſor bail, 


if bail is required. (Jide Cm. Att. 63.) 

And then the party and his bail enter into a recognizance be- 
fore the chief juſtice, who ſubſcribes it. (Vide Cm. Att. 6.4.) 

But proceedings ſhall not be ſtayed on application in B. R. 
becauſe the chief juſtice of C. B. has not ſubſcribed the return, 
Str. 1053. B. R. H. 344.“ 

In what caſes bail is required, and in what manner it ſhall be 


given, vide pe, (3 B. 12.) —Fide Bail, (G. 2.)—C9/ts, (B.) 


If error is brought in criminal caſes, it muſt be allowed by the 
attorney-general, for it is ex gratia, and the chancery will not 


direct it. Eg. Ca. Ab. 414. 


But, if it is real error, and the attorney- general refuſes, there 


may be a petition to the king. 16:4. 
If error is brought in parliament, it ſhall not be allowed with- | 

out the king's warrant, for which five pounds are paid, and four f 

Vide Intr. 5. Per Cook, C. J. Grab. 247: 


So Bf 


pounds for the writ. 


(Vide Parliament,) (L. 2.) 


fecord 
mutet, 
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80 error upon an attainder by indictment ſhall not be allowed 
ithout a petition to the king. Per 2 J. 1 Rel. 175. 

$9 in every caſe, where the king is party, and the error is in 
he ſubſtance of the judgment, and not in proceſs, of a collateral 
matter, Sav. 131. 

But the defendant ſhall not be diſcharged out of cuſtody upon 
tail; upon a writ of error in parliament. 1 fl. 7. 20. a. 

[f error be of a fine, c. in a county palatine; tho' it be re- 
wraable in B. R. yet the court there may after reading the writ, 
without ſcire facias to the defendant, of with it, reform maniſeſt 
mor. Dy. 23 1. 3. 

And if the firſt judgment be reverſed upon a ſpecial writ of 
error, both judgments may be examined in B. R. Did. 

If error be upon an indictment, the proper courſe is to remove 
i by certiorari, then to have error, which coram nabis, &c, and 
thereupon the defendant in error gives -a rule to aſſign errors. 
1 $al. 266. 

And if, upon ſuch rule, the plaintiff does not affign errors, the 
keſendant may move for a peremptory rule, and then, if he does 
wt aſſign, he ſhall be nonſuited, and the defendant may take out 
cecutions 1 Sol. 266, 

The proceſs in error ſhall be alias and pluries, and, if the record 
not then removed, an attachment. F. N. B. 22 G. 

The pluries may be returnable in the ſame court, with the writ 
of error, or in chancery. id. 

lf it is returnable in chancery and thereupon the record certified 
there, the chancellor with his own hand may bring it to the 
wurt, where error was brought, without a writ of mittimus, 
hid, 

[The court will not u. proſe a writ of error brought contraty to 
pantifl”'s undertaking, if it appears the judgment and under- 
taking were during his minority. Stern v. Bern, P. 8 G. 2. 
J. R. H. log.) | 

(lf a writ of error returnable in exchequer-chamber a- 
nates by defendant's death, the new writ cannot be to the 
nchequer-chamber, for only tranſcript of record is there, the 
record is in the exchequer; the court will make a rule for a 
mittituy to be entered on the record, with a ſuggeſtion of 
tie death, Rex ve Cotton, T. 1751. 2 Vezey 288, Parker 
112.) 

(B. R. will oblige plaintiFin error in parliament upon a judg- 
nent in ejectment to enter into a rule not to commit waſte or de- 
inction pending the writ. F#hared v. Smart, M. 6 G. 2: 
1 Þ, A. 1823. 

Error is loſt, if not returnable before death of chief juſtice; 
ut execution may not be taken without leave of the court. 
barnes 201, 201, 201.] 


Vol. V. 2 8 


705 


1 
: 
1 
* 
= 
» 
* 
- 
þ 
4 


r 


r 


— „ r 8 


n 4 


A. as 


* 2 


”"— 


a” 
» 
| 
N 
* 
H. : 
4:94 
* 
6 - Ht 
N "1 
1 
4 
«+4 
4 
* 
A 
. Yi 
145 
of _ 
42 
4 
WITT 
[1 
®'I 
4 14 
ef 
+. 
Fi 
£4 
A 
if 
** 
11 
? 
by 
. 
4 
| 
1 
* : 
, 


ods 
8 % 
— —— —— —— 


PLEADER 


(3 B. 12.) When it ſhall be a Superſedeas, 


A writ of error being allowed (and bail given, when bail ic rc. 
quired) it {hall be a ſuper/edeas of any ſubſequent executich, 
1 Sal. 321. N | 

*WVWhere bail is required, it mult be put in within four dars 
after final judgment ſigned, without reference to the time of the 
allowance, or the igrvice of the copy of it. 1 Term Rep. 279.* 

And thereupon a ſwper/edeas may be fucd out and filed with the 
ſheriff, &c. F. N. B. 239. | 

* Allowance of a writ of error, on a judgment by nil dicit, is ſo 
intirely a ſuper/edeas to a ſubſequent writ of execution and al 


proceedings grounded thereon againſt the bail that all may de ſet 


aſide on motion. 2 BY. Rep. 1183. Vide Barnes 205. 209. 376. 
1 Zerm Rep. 279.“ 

*But the court will not ſtay proceedings in debt upon a judge- 
ment while a writ of error is depending, if the writ of error appear 
to be merely for the purpoſe of delay. 2 Term Rep. 78. But to 
make this appear, it is not ſufficient that the plaintiff in the ori- 
ginal aCtion ſwear that the writ of error is brought for delay, and 
that he offered to the deſendant's attorney to waive the judy- 
ment, if he would point out any error, which was refuſed. 8 Te 
Rep. 78. But if the defendant has confeſſed that it is brought for 
delay, that will be ſuſhcient. Id. 79.“ 

*However, if the defendant bring a writ of error, and the 
plaintiff bring another action on the judgment, and recover, he 
cannot ſue out out execution on the ſecond judgment, till the writ 
eh error be determined. Id. 643.“ 

So error with notice thereof ſhall be a ſperſedeas, before the 
writ allowed. 1 Sal. 321. 2 Med. Ca. 130. 

(It is a ſ#prr/edzas, tho* fued out before judgment. Mere! 


1 Chivers, T. 11 E. Str. 631.] But it can have no effect 
till the judgment is actually ſigned. 1 Term Rep. 279.“ 


In error upon a guare impedit, there ſhall be a nn me/efand® to 


| Kay execution till errors diſcuſſed. Dy. 76. b. 


And, if execution be afterwards done, it will be a contempt. 
R. 2 Bil. 194. 


But no contempt is incurred by taking out execution, till after 
notice of writ of error. Barnes 376. 

And che court will not ſet aſide an execution ſued out before, bu 
executed after the allowance of a writ of error, ſerved on the ſterif 
and the party, if the plaintiff in error has not regularly put in bail; 
ctherwite, if bail be put in in time. 2 Term Rep. 44 

So, if execution be after a writ of error allowed, without no 
tice of it, rcflitution ſhall be granted, R. 3 Lev. 312. 1 K. 

21, 222. 
5 I, 3 Tho 


PLEADER 


Tho! the writ of crror was not allowed till 24 02. and the 
writ of execution was teſted the 23d, for of courſe judgment is 
zot figned till four days after the beginning of the term, which 
was the 27th Of. 3 Lev. 312. 

lf plaintiſf defers ſigning judgment till error ſpent, and then 
bein gs debt on judgment, the court will order new writ of error 
at attoruey's expence. Barnes 250.] Mid. 1 Term Rep. 279. 
A. 

"Execution after error allowed, and bail, is irregular, tho* the 
writ of error was rcturnable before judgment ſigned, if it was 
ſened the ſame term, even tho? error returnable the eſſoin-day: 
wt if ſigned in a ſubſequent term. Barnes 260. 197, 198.] 

If there is verdict againſt four defendants, and judgment by 
lefzuit againſt a fifth, who brings error, without bail, court will 
mee leave to take execution againſt the four. Barnes 202.] 
| [A certificate from clerk of errors that bail is not put in, is not 
necefſary before taking out execution. Barnes 212.] 

And a writ of error ſhail be a ſ#per/edeas, tho' it be of a judg- 
ment in a former writ of error, in which a ſuper/edeas was granted. 
R. per 3 J. Co. cont. 2 Cro. 341. Gadb. 250. 

Tho' the record is not removed, but only a tranſcript, to the 
court where error is brought. X. 2 Cro. 535. 

Tho” no notice of the writ allowed. R. 2 Mod. Ca. 373. 

50, it judgment is athrmed, the /uper/edeas continues till the 
record is ſent back. 

Iferror is diſcontinued by the not coming of the juſtices. XR. 
H. 7.15. 6. 

So, if the plaintiff in error is nonſuited, or diſcontinues, or 
eror abates. N. No. 404. 1 Sal. 261. | 

But if the execution is executed before error allowed, or no- 
tice, there ſhall be no reſtitution. 1 Sal, 321. Mad. Ca. 130. 

Tho' it was returned or filed aſter error notified. Mid. Ca. 
130. 
And if it is levied in part, ſuch part may afterwards be applied 
to the debt. X. Tel. 6. 

For the ſheriff may return the goods, and afterwards upon a 
renditions exponas ſell them. Tel. 6. Vide Execution, (C. 06.8.) 

But without à wvendition: exponas the ſale will be void. X. 
1 Rl. 894. J. 10. 

(lf defendant is taken on ca. fa. and bail in error is afterwards 
perfected,” he ſhall be diſcharged ; but on a . fa. the proceed- 
gs, ſo far as ſheriff has gone, muſt ſtand. Barn's 212.] 

So, if a writ of error abates, a new writ of error in the ſame 
court is no ſuperſedes. R. 1 Mod. 285. 

Nor error in parliament, and errors alligned, if the parliament 
te diffolved, K. Ray. 5. 

So, if error is in parliament, and it abates by prorogation, tho? 
tiere is no default of the party, yet a new writ of error, returnable 
the next ſeſhons of parliament, is no /#perſedeas, R. 1 Vent. 
3. 1 Sid. 413. 2 Lev. 93. 
2 2 2 So, 
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hab, fac. Paſſ. and take poſſeſſion. Barnes 212. 


PLEADER, 


So, where the firſt writ of error is returnable at the nex; ſefs N 
ſions of parliament, it is no /uper/edeas in reſpect of the diitance for 1 
of the return, R. 1 Vent. 266, Where a term interveye., niſe 
Semb. 3 Mod. 125. 2 Leo. 1 20. paſs, 
[Writ of error in parliament is no ſiperſedent, if it be not trant. N. 
ſcribed in fourteen days, and the parliament be diſſolved, 17; n an 
v. Roberts, in Sc. T. 1720. Bunb. 64.] $0 
[If error is brought in parliament tho! the houſe is procogues 7 
and the record has not been tranſcribed, the court will not * rm 
motion grant leave to take out execution. Wright v. Grove, T, bet 
1723. Bunb, 131.] 80 
So, if a writ of error is returnable in B. R. or exchequer, after jx 10 
the next term. 1 Vent. 266. brug 
Or, on the laſt return of the next term, for it ſeems an affected the C 
delay. Semb. 1 Sid. 45. 454. 1 Vent. 266. WAL 
So, it judgment is affirmed in the excheguer chamber, and after Þ Bu 

a ſcire facias thereupon, a quare execution” nom, c. is brought, his r. 
and execution is awarded, and then a writ of error is brought 80 
thereon, it ſhall not be a /uperſedeas. R. 5 Mid. 230. anno 

[After affirmance, error coram vobic without leave is no Haber. bail, 
ſedeas, for it cannot be allowed without leave. Horne v. Bute, (lt 
P.6 G. 2. Str. 949.] fly by 

So, if, after error, the record is not removed, for a delay ap- "It 
pears. Pr. Reg. 210. And the plaintiff may have a writ de forn 
' executione judicii. Mod. Ca. 220. Curt 

So, if by a deſect in the writ of error, the record is not re- ral en 
moved, execution may be taken out without motion. 1 Sad. 205. Put 

Otherwiſe, if the writ of error abates. Bid. not ex 

(If error abates by the act of plaintiff (as if feme-ſole mar- Fithir 
nies) execution ſhall go. Buller v. Lufitano, M. 4 G. 2. Str. 880. nent 
Fenkins v. Bates, P. 8 C. 2. Str. 1015.J umin 

90 by the ff, 3 Fac. 8. error is no ſuperſedeas upon a judgment 183, 
in debt for money only, or rent or any contract, if the plaintif Oth 
does not find bail, Sc. as, in debt, covenant, &c. for non-pay- bu þ 
ment of rent, Sc. Sho, 14. 2 Keb. 131. Vide Bail, (G. 2.) (Th 

[A bond given by A. to B. to pay a ſum certain, (the debt of tis ge 
C.) by inſtalments, the laſt whereof is ſtill future, is an obliga- my 
tion for the payment of money only, within 3 J. 1. c. 8. Chauvet [Ex 
v. Alſray, H. 32 G. 2. 2 B. M. 746. mor. 

But the . 3 Fac. 8. does not extend where error was before 801 
the ſtatute, and diſcontinued by the not coming of the juſtices, udgmn 
and then another writ is brought after the ſtatute. R. 2 Cy. 2 - 
135. 

[Bail is not requiſite on bringing writ of error on judgment, in ppear 
an action of debt, founded on a prior judgment. R. 4% all fte but th 
Judges. Bidleſon v. Wiytel, T. 4 U. 3. 3 B. M. 1545. un 

Nor on judgment, in an action of debt upon a recognizance Tho 
of error. Trinder v. M arm, M. 5 G. 3. 3 B. M. 1566.) 21 

In ejectment after verdict, tho' writ of error allowed, if no Nor 
recognizance entered into, nor bail put in, plaintiff may take out oo 0 

Micles 


Not F 


PL EAD ER. 709 
Nor by the ff. 13 Car. 2. 2. on judgment after verdict in debt 


yr not ſetting out tythes; in an action upon the caſe upon a pro- 
niſe for payment of money, trover, covenant, detinue, or treſ- 


fs. 
; Yor by the l. 16 & 17 Car. 2. 8. on judgment after a verdict 
ay perſonal action, or in ejectment, or dower. 
; So, it is no /uperſedeas, if bail is not found purſuant to the ff, 
.. where error is upon a judgment in debt upon a bond for 
ment of ſo much money as A. ſhall declare due upon account 4 
tetween them. R. per 3 F. 1 Lev. 117. 

$9 error in parliament is no /uperſedeas, if a new recognizance 
z not given by bail, where there was bail upon error before 
wrought in the fame cauſe in B. R. for ſuch bail is not liable to 
ue coſts in parliament. R. 1 Sal. 97. R. 2 Nad. Ca. 79, 
[iebrocke v. Diggs, T. 8 Geo, Sir, 527, 

o But bail is ſutheient, tho' the defendant himſelf did not give 
WT ji; recognizance. R. Carth. 121. 

Ho there may be exception to the bail, without notice, but they 
annot take out execution without a rule of four days for other 
bail, 1 Sal. 98. 

[lf rule for better bail is ſerved in vacation, defendant muſt juſ- 
ily before a judge, or execution may iſſue. Barnes 211.] 
fa rule for better bail be ſerved on a ſervant of the plaintiff's -;4 
5 morney on Tueſday, though it come not to his knowledge till 0 
—_ yy, the court will not then grant time for better bail, unleſs 

 :.! crror be ſuggeſted. 2 Vi. 144.“ A} 
but by the . 13 Car. 2. and 16 & 17 Car. 2. thoſe clauſes do it 
WT it extend to error by an executor or adminiſtrator, nor are they | 
within the /. 3 Jac. 8. if error is brought by them upon a judg- : 
ert again{t the teſtator, or againſt themſelves, as executor or 
WT niniſtrator. N. 2 Cre. 350. Cro. Car. 59. Lit. 3. 1 Sid. 
z. de Ceſts, (B.) 

Otherwiſe, if the executor or adminiſtrator is chargeable de 
muy proprits. 2 Cro. 350. R. 1 Sid. 308. 

[Tho' an executor is not obliged to give bail, yet if he gives it, 
tis * Laforre v. Fohnſon, H. 13 C. Str. 745. Id. Raym. 
1459. e 

Hecutor may revive, but cannot take out execution pending 
err. Barnes 432. 
= the /. 3 Fac. 8. does not require bail in error upon a 
ugment in debt upon a bond ſor performance of covenants. R. 
. 15. N. 2 Bul. 54. 

"Tho! there be judgment by default, and the condition do not 
ypear on record; for that is examinable by aſſidavit. Barnes 72, 
but the practice in B. R. in this reſpect ſeems contra. Vid. 
'Crompton's Pratt. 348.“ 

Tha the breach be for non-payment of rent, c. She. 15. 
2 Keb, 131. N. Garth. 29. 

Nor in error upon a judgment in debt upon a bond fox pay- 
dent of money at the return of a ſhip and performance of the 
Nicls of a bx/tomree contract. XR. Sho. 14. Dub. Med. Ca. 38 
Aut now“ 
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PL EAD E R. 
[On a bottomree- bond there muſt be bail. Pert v. Coney, 1, 


8 C. Str. 476.] for the contingency having happencd, the hay 
bond is become a bond for the payment of money only,* tra 
Nor in debt for not pertorming an award, Sh. 14. R. 2 J, 
54. | mit 
Or for arrearages of an account. S. 15. KN. 2 B. x, jud 
Nor in error upon a judgment in an aclion upon the caſe upon pro 
a bill of exchange.. Sho. 15. *But gr. whether this does nc: (qu 
come under the ff. 16 & 17 Car. 2. c. 8,f* 
Nor in debt upon a bond to indemnify. Sho. 14. 
Nor in error brought againſt an avowant for rent by the plain. \ 
tiff in replevin; for it is not debt brought by him. X. H. 205. FM 
Yet, in error upon a judgment in debt upon a judgment, bail (ex 
is required by the /½. 3 Ja. tho' the firit judgment was in debt La 
for not performing covenants. R. per 2 7. 1 Lew, 260, 4 
In error on a judgment after verdict on 2/1. fa, againſt bil, {elf 
there muit be bail to the writ of error, that being a perſonal ' 
action. 2 Bl, Rep. 1227.“ I 
Where a writ of error is amended in the king's bench, 10 bine 
bail ſhall be given to the amended wric in the common pleas, anc P 
the plaintiff below ſhall not in the mean time take out caccutic be i 
for want of bail. 2 B/ Rep, 1067.“ in 1 
{After error brought, plaintif cannot take out a ca. ſz. and re * 
turn non eff inventus, in order to proceed againſt the bail. Stet * 
fle . Gosdfellaau, . 3 G. 2. Str. 867. 1 R; 
[And if he does, it ſhall be ſet aſide with coſts. Argreres v 0; 
Fernigan, M. 10 G. 2. B. R. H. 315. Smith v. Nichilf.n, B fle, 
15 G. 2. Str. 1186. IWilfe 16.] 80 
Ir bail do not apply to ſtay proceedings pending error till th wal 
titne to ſurrender is out, the court will not give tliem any time fo B. x 
that purpole, but only four days to pay the money after judgmen "Mo 
affirmed. MRichordſen v. Jelly, T. 21 G. 2. Sir. 1270. "ltic 
*1; judgment be aſſirmed, the bail cannot ſurrender the prin Hy 
cipal, and therefore if he become bankrupt pending ihe writ 0 Dr. 
- error they can have no relief, 1 Term Rep. 624.* on 
(Plaintiff in error on ejectment enters into recognizance t It 
proſecute in double the rent, and juſtifies. Themas v. Cad ken 
M. 10 G. 3. 4 B. M. 2501.) atio 
[On an aclion brouglit on the recognizance, on aftirmance 0 x I 
judgment in ejectment, if defendant pleads no damages cut m 
red, and plaintiff replies non-payment of coſts, and, on de "To 
fendant's motion, it is referred to the maſter to ſee what is du parlia 
plaintiff ſhall have the meſne profits as well as coſts, and it Ia 80 
ſtay in the maſter's hands till the writ of inquiry for metre pr. crit 
fits is executed, and then proceedings to ſtay. Dee v. Nac. 535. 
#. 10 6.3. 55 Ke H. 373+] ; r 274. 
{if plaintiff pleaſes, he may waive the damages ariſing ve If « 
waite, and meine profits, and be ſatisfied with the cotts 2w arvee 10 0 
and then there is no need of writ of inquiry, but he may prcce g 
on the 1ecognizance without it. Doe v. Reache, P. 11 6. No 
Andr. 153] | No 


| 


LEADER. 


If defendant a priſoner brings error, and puts in bail, he Nall 
have ſuperſedeas 3 for tho' writ ſhould be nn proſi'd for want of 
tranſcribing, bail are liable. Barnes 499. ] 

[On error brought by defendant and tranſcribed, but undeter- 
mined, if plaintiff brings new action on his judgment and has 


judgment for want of plea and execution on it; the court will ſta 


proceedings on it, and reſtrain alſo defendant from bringing bill in 


cquity» Tafwell v. Slone, T. 9 G. 3. 4 . M. 2454.] 


(3 B. 1 3.) Record, how removed. 


When error is brought in B. R. of a judgment in C. B. a mit- 
ftur is wrote upon the roll, and thereupon the record itſelf 
(except in the cafe of a fine) is tranſmitted to B. R. 1 Rel. 752. 
. 45. F. N. B. 20. T. *owp. 843.“) 

And in error of a fine in the hy/tings of Oxford, tlie record it- 
{elf ſhall be removed. 1 Rel. 753. I. 5. 

The whole record ſhall be removed. (Jide Com. Att. 65.) 

If the verdict is quaſhed for inſu{hiciency in point of law, ap 
parent upon the record, it ſhall be removed. N. 2 Sand. 254. 

But, in error of a fine, only the tranſcript ſhall be removed, 
for if it is affirmed, B. R. has no chirographer, nor can hold plca 
in guid jurit clamat. D. Dy. 89. b. 1 Kol. 75 2. J. 50. F. N. I. 
0. J. Vide Fine, (H. 5. J.) 

Let B. R. may ſend for a note of the fine, and reverſe it. 
| Role 752. J. 58. F. N. B. 20. F. 

Or command the treaſurer and chamberlain to take it off the 
ble, 1 Rol. 753. l. 3. 

do in error in the excheqrer upon a judgment in B. R. only the 
tranſcript ſhall be ſent. 2 Cro. 535. Deng. 352. . Vide Courts, 
_ 7 5 | 

So in error in parliament upon a judgment there, for the chief 
'uſtice conveys the roll with the tranſcript to the houſe ot lords, 
nd leaving the tranſcript there takes back the roll. 4 1%. 21. 
Ir. 375. a. 1 Rol. 753. l. 20. 2 Cro. 341. Cob. 247. 
np, 843.* Vide Parliament, (L. 2.) 

(If error in parliament is not tranſ:ribed i fourteen days, the 
lefendant in error, on motion, ſhall be at liberty to take out exe- 
eution, if it is not tranſeribed and certified in cighat days. Frgſt 
. Dazves, in Sc. H. 1720. Bunb. G9. 


\ 


*Dut the court will not direct the matter to include inter- it in 


the coits to be taked on ing a writ of error, returnable in 
parthament for want of tranſcribing. 2 Term Rep. 58.* 

So in error in B. R. upon judgment in Treland, only the tranſ- 
cript was removed, becauſe of the danger of the ſcas. 2 C. 
535. Tel. 118. Godb. 247. 2 Bil. 162, 163. 2 Rab. 120. 
74. Coup. 843.% 

if error be in B. R. of a judgment in C. B. tho' the judgment 
ad the record, on which it is entered, be removed; yet the ori- 
pinal {hall not be removed. 1 Rol. 753. I. 7. 

Nor in error of a judgment in Ireland. 1 Rol. 753. J. 15. 

Nor is it necefſary in error of a judgment in au inferior court. 


A. 753. J. 10. 
224 [On 
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LEADER. 


[On a writ of error, C. B. ſends up the very record, but B. x. 
ſends only a tranſcript to the exchequer-chamber, and therefore 
the tranſcript muſt be brought back to B. X. to be amended hy 
the original record. Rutter v. Redſtone, T. 3 G. 2. Str, 837. 

But in error upon a judgment in an inferior court upon a fire 
facias againſt bail, the proceedings in the original action may be 
returned. K. Ray. 431. : : 

And when, upon error, the original, imparlance, warrant of 
attorney, or other part of the record is not returned, the plainti] 
in error may alledge diminution, and have a certiorari for the 
part not returned, 1 Sal, 267 | 

If exception is taken to the omiſſion of a word in a writ, plain» 
tiff in error mult bring it before the court by certiorari. Dijon d 
D3bſon, P. 7 G. 2. B. R. H. 194] 

And diminution may be alledged in error upon a judgment in 
Wales, in a county palatine hefore juitices of oyer and terminer, az 
well as upon a judgment ia Weftminfter-hall. 1 Sid. 49. 139. 147. 

So, if a diftcrent original, Sc. is returned, the defendant may 
alledge diminution, and return a true original, R. 2 Crs. 136, 
R. Ov. Car. 91, 

So, if want of an original, Sc. be aſſigned for error, the defend. 
ant in error may alledge diminution, and have a certiorari, 1 Hl. 
207. 

Or may by rule compel the plaintiff to do it. Bid. 

But, if neither the plaintiff or defendant does it, but pleads is 
nullo oft erratum, judgment ſhall be affirmed. R. 1 Sal. 267. $52. 76, 

If a certtorart is awarded upon diminution alledged, the de. 
fendant in error may enter a rule with the ſecondary for a return 
of the writ, and if it be not returned at the day, the benefit of it 
will be loſt. Vide Intr. 4. 1 Sal. 267. N 

But diminution cannot be alledged in error upon a judgment 
in an inferior court. 1 Sid. 40. R. 1 Sal. 266. 

Or upon a judgment in Ireland. Vide Intr. 4. R. cont. Sho. 2 14. 

Nor after in nullo ef erratur pleaded. 1 Sid. 139. Cv. A. 
8.1. R. 142.700. 1 Sa. 269. 2 Cro. 141. 

[The court may take notice that the record is imperfect, aud 
award a certiorari for their own ſatisfaction before errors aſſigned. 
Bellew v. Scott, T. 7G. Str. 440. 

[The court may award certiorari to bring the original be ſore 
them ad informend, ccnſcient. cur. though no diminution is al- 
ledged. Zrankiyn v. Reeves, P. 8 G. 2. B. R. H. 118.) 

And, after in null, Cc. pleaded, the court, ad-informandum 
in matter of fact, aud for affirmance of the judgment, may au ard 
a certiorari. 1 Sal. 269. 85%. 214. 

So, in all caſes, the court may award a certicrart for any part 
of the record not returned, or miſtaken ; for tho? the party 3s 
eſtapped by plea of in nullo ee exratum, the court ſhall not be. 
R. 1 Sal, 270. 

If an erron2ous writ of privilege is aſſigned for error, it muſt 
be braught before the court by -ertizrari z the recital in the de- 
claration is not ſuſficient. Drewv v. Roſe, T. 11 G. 2 Ld. Ram. 


1398. i 
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[If to a certiorari return is made, that there is no ſuch writ re- 
maining in the ofhce, and on a ſecond certiorari, return is made, 
that on ſearching the writs, there is ſuch a writ, the ſecond re- 
turn ſhall be taken to be true. Shipman v. Lethieullicr, P. 13 G. 
Ld. Raym. 1476.] 

[A ſecond certiorari ſhall not be granted to reverſe a judgment. 
Merryfield v. Berrey, T. 13 6. Str. 765, Bowers v. Mann, 
M. 2 E. 2. Str. 819.] 

After in nullo t erratum pleaded, and argued, and allowed to 
be a confeſſion of the errors, the court on athdavit may award cer- 
terari for aſſirmance of judgment. Berkley v. Howard, T. 5 G. 2. 
Kr. 07. 

7 cannot be verified by a certiorari, teſted before the 
writ of error. Bowers v. Man, M. 2 G. 2. Str. 819. Ld. Raym. 
1554+] 

[The return is good, tho' the name of office is omitted, if it 
ſays, as to me within is directed. Sullivane v. Seagrave, P. 12 C. 
Kr. 695] 

If there is a material variance between the writ of entry, and 
the record certified, the record is not removed thereby : as, it it 
varies in the ſtile of the court. R. 1 Rel. 754. J. 50. R. She. 
145. 5 
If it varies in the judges of the court. R. 2 Cro. 254. 

Or ſays, in curia ngſtra, c. where the judgment was in the 
time of the predeceſſor. R. Dy. 105. 6. 1 Rot. 754. l. 15. 45. 
de. 186. 3. K. Carth. 158. 

So, if it varies in the name of any party, his abode, or addition. 
N. 754. J. 5. KR. 1 Sid. 104. 193. R. Dy. 173. 6. 1 Sal. 
264. 

Or mentions more or fewer parties. R. 1 Rol. 753. l. 5. 
k. 1 Sid. 269. 

Or a different ſum for damages, &c. 1 Rel. 754. J. 40. 

Or different particulars recovered. 3 Co. 2. 4. 

Or diſterent pariſhes where the lands lie. 2 For. 191. 

So, if the writ be directed to A. of a judgment coram vobit, 
nd the record is placita coram B. and afterwards there is an entry 
fat B. died, and A. was made chief juſtice. R. Sho. 26. 

If erxor is ſued, and the record returned before judgment 
given, Semb, 1 Lev. 137. 

90, if the writ of error mentions a ſuit by bill, where it was by 
writ of privilege, or by original. R. Sal. 660. 

But if the writ of error does not mention ſome things ſo fully 
3 the record, the writ ſhall not abate for it: as, if it does not 
ation the party's addition, Fer Twifd. 1 Sid. 104, Per 2 7. 

J. 356. 6b, 

(If the writ is inter A. nuper de Neſim. in com. Iidd". and the 
record is only nuper de Weftm, if AMiddlefex is in the margin it is 
vel enough. Ingold/by v. Martin, T. 6 G. Str. 316.] 

If it is of a judgment in ales, or in an inferior court, in 
451 ei drforceat preteſſuudo, c. and it omits the proteflando, N. 
d. 139. | EIS 
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If error of a judgment in quatre impedit ſays quia in record, 9 
reddit” judicii caram wobis, Sc. where the judgment was beſore 
Juſtices of afſiſe. Dy. 77. a. 


Or error is to a ſheriff, without naming his name, of a judg- 


ment cram vobis, where it was before a former ſheriff, R. 11,4 0uy 
Ca. 61. . | 
If a writ of error omits the title of the judge, or that the ſuit dur 
was by writ, Sc. Dub. Godb. 248. | J 20. 
If a writ of error has a material variance, it abates, and the 
Plaintiff ſhall have a new writ, the 
And the plaintiff may, by motion, quaſh his own writ for ex. put 
pedition. (ide 5 Mad. 67.) ( 
So, if the plaintiff does not aſſign errors, and take out a ſcirs 2 
facias in the term, when the record is removed, it is a diſcon— exc 
' tinuance. F. N. B. 20. G. Vide pot, (3 B. 14.) f 
So, if the plaintiff or defendant in error dies, the writ abates, ban 
Vide Abatement, (H. 33.) ow: 
So the writ abates, if it does not mention the aſſiſe to be capt? ban 
&'c. et pot adjorn', tho the record is removed by it. R. Il. 3. [ 
But the plaintiff cannot quath his writ of error upon a foreign to t 
ſuggeſtion : as, for want of all the parties, &c. 5 Med. 67. err 
If error abates, or is diſcontinued, after the record itſelf is re- [ 
moved, there ſhall be a new writ gue coram wobis reſedet, R. of t 
1 Rol. 753. l. 40. R. Til. 6. 8 
*As if the judgment be againſt , and a writ of error be err 
brought ad damnum of ene, and be abated for that variance, then dere 
coram vobis is the only proper writ. 2 Ld. Raym. 1403, Str, 8 
606.* all, 
So, if error is brought for error in fact, &c. upon a judgment 8 

in the ſame court. Vide ante, (3 B. 1.) the 
So, if a writ of error is quaſhed, where the writ was by one, ral. 
when all the defendants ought to have joined. X. 2 Nad. Cu 8 
317. 381. 195 
But if the record is not removed, there ſhall not be a new writ 8 
que coram wvobis, Oc. As, if a writ of error is brought beſore aig 
judgment given. R. 1 R:l. 754. J. 20. Vide ante, (3 B. 7.). non! 
80, if a writ of error is quaſhed for a material variance, 7e!. 6, [ 
Vide ſupra. 2 erro! 
So, if only the tranſcript of the record was removed. R. 1 Nu. [] 
755. J. 10. D. 3 G. 15. be Vide ſupra. be t 


Yet, if error of a judgment in Ireland abates, there ſhall be a 
new writ gu, coram vobis, tho' only the tranſcript was removed, 


R. 1 Rol. 75 5. J. 5. 
[Defendant cannot have leave to tranſcribe the record (though 


plaintiff has not done it) to non. prof. the writ, and have the be- the « 
nefit of the recognizance. Anon. M. 17 G. 2. Will. 35.) benc 
[Rule to tranſcribe may be ſerved on plaintiff himſelf, Barta 6. 
410. ]— | 86 
[A non pref. ſigned for want of tranſcribing the record, ſal E.. 
be ſet aſide, if final judgment is not entered. Barnes 195+] may 
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(3 B. 14) Aſſignment of Errors. 


When the record is removed, the plaintiff in the ſame term 
ought to aſſign his errors. F. N. B. 20 G. Tut. 354. 

And after errors athgned, he ſhall have a ſcire facias ad audien= 
dum errores, returnable in the ſame or in the next term. F. N. B. 
20. G. 

And it he does not aſſign errors, and take out a ſcire facias in 
the {ame term, the writ of error is diſcontinued, and the plaintiff 
put to a nev- writ. F. NM. B. 20. G. 

Or the defendant may have a ſcire facias quare executionem non, 
E and upon two mchils and judgment thereon, he ſhall have 
execution, tho” error is afterwards aſſigned. Carth. 41. 

If, after a writ of error allowed, defendant in error become 
bankrupt, bis aſſignees cannot {ue out a ,. fr. quare, c. in their 
own names z hut they muſt go on with the writ of error in the 
bankrunt's name till judgment. 1 Term Rep. 463.“ 

[But if plaintui in error is dilatory, defendant muſt give a rule 
to tranſcribe 3 and if he will not, defendant may non prof. writ of 
error. Goodright v. Hugofon, H. 10 G. 2. B. R. H. 351.] | 

For there can be no ci. fa. quare execirte nen till the tranſcript 
of the record below is returned. S&2mb. Lid. 

So, if the plaintiff does not appear at the return of the writ of 
error, or ailigns errors 1aſufficiently, being his own default, the 
defendant may take out execution. Tel. 7. 

50, if one plaintiff aſhgns error, he muit do it in the name of 
all, except where the others are ſevered. Mod. Cu. 40. 

So errors mult be aſſigned in term, and not in vacation; for 
the court cannot then take notice of them, tho' they are mate- 
nal. (Vide Pr. Reg. 203.) | 

So they muſt be aſſigned upon the record. (Vide Pr. Reg. 
196. 

So if, upon rule given, the plaintiff in error in B. R. does not 
align errors, and certify the record within cight days, he will be 
nonſuited, 

[Writ of error cannot be nr proſe? d without a rule to aſſign 
errors. Leith v. M Herlan, M. 6G. 3. 3 B M. 1572] 

{If the attorney for the plaintiff in error from Heland cannot 
be found, the court will make a rule, that if errors are not 
aho1cd within a certain time after notice is fixed up in the office; 
the defendant in error may ſign a nor proſe Leeds v. Pocuer, H. 
76. Str. 417.) 

Uf neither plaintiſf in error, nor his attorney, can be found, 
the court will order that rule to aſſign errors fixed up in king's 
bench oftice ſhall be good notice. Thompſon v. Baker, T. 8 
C. 2. B. R. H. 130.] 

So, if the deſendant takes out a ſcire fuciut quare execution” non, 
Tc. aſter ſcire fect returned, the plaintiff at the day of return 
my athgn errors. Dy. 77. a. | 
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que coram vobis, c. As, if a writ of error is brought before 


410.] 
[A mon prof. ſigned for want of tranſcribing the record, ſhal 


If error of a judgment in quare impedit ſays quia in record, + 
reddit” judicii coram wobis, Cc. where the judgment was before 
juſtices of % Dy. 77. a. 

Or error is to a ſheriff, without naming his name, of a judg. 
ment coram vobis, where it was before a former ſheriff, R. 11,4 
Ca. 61. 

If a writ of error omits the title of the judge, or that the ſuit 
was by writ, Sc. Dub. Godb. 248. | 

If a writ of error has a material variance, it abates, and the 
Plaintiff ſhall have a new writ, 

And the plaintiff may, by motion, quaſh his own writ for ex. 
pedition. (Vide 5 Mad. 67.) 

So, if the plaintiff does not aſſign errors, and take out a ſeire 
facias in the term, when the record is removed, it is a diſcon- 
tinuance. F. N. B. 20. G. Vide paſt, (3 B. 14.) 

So, if the plaintiff or defendant in error dies, the writ abates, 
Vide Abatement, (H. 33.) 

So the writ abates, if it does not mention the aſſiſe to be cap? 
Sc. et poſt adjorn', tho' the record is removed by it. R. I. * 

But the plaintiff cannot quath his writ of error upon a foreign 
ſuggeſtion : as, for want of all the parties, &c. 5 Med. 67. 

If error abates, or is diſcontinued, after the record itſelf is re. 
moved, there ſhall be a new writ gue coram wvobis reſedet, R. 
1 Rol. 753. I. 40. R. Til. 6. 

*As if the judgment be againſt 4, and a writ of error be 
brought ad damnum of aue, and be abated for that variance, then 
exram webis is the only proper writ. 2 Ld. Raym. 1403, tr, 
606.* | 

So, if error is brought for error in fact, &c. upon a judgment 


in the ſame court. Vide ante, (3 B. 1.) 


So, if a writ of error is quaſhed, where the writ was by one, 
when all the defendants ought to have joined, X. 2 Mad. Cu 
317.381. | 

But if the record is not removed, there ſhall not be a new writ 


judgment given. R. 1 R=. 754. J. 20. Vide ante, (3 B. 7. ). 

So, if a writ of error is quaſhed for a material variance, 7e!.6, 
Vide ſupra. 

So, if only the tranſcript of the record was removed. R. 1 N. 
755. J. 10. D. 3 G. 15. be Vide ſupra. 

Vet, if error of a judgment in Ireland abates, there ſhall be a 
new writ que coram vobis, tho' only the tranſcript was remove. 
R. 1 Rol. 75 5. J. 5. | 

[Defendant cannot have leave to tranſcribe the record (though 
plaintiff has not done it) to non. prof. the writ, and have the be- 
nefit of the recognizance. Anon. M. 17 G. 2. Will. 35.) 

Rule to tranſcribe may be ſerved on plaintiff himſelf. Borne 


be ſet aſide, if final judgment is not entered, Barnes 195+] 
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(3 B. 14.) Aſſignment of Errors. 


rn 


When the record is removed, the plaintiff in the ſame term (4B. 14.) 
ought to aſſign his errors. F. N. B. 20G. Lut. 354. | —_— 
And after errors athgned, he ſhall have a ſcire facias ad audien- . 
dum errores, returnable in the ſame or in the next term. F. N. B. 
20. C. 
And if he does not aſſign errors, and take out a ſcire facias in 
the ſame term, the writ of error is diſcontinued, and the plaintiff 
ut to a ne writ. F. N. B. 20. 6. 
Or the defendant may have a ſcire facias quare executionem non, 
Ee. and upon two mchils and judgment thereon, he ſhall have 
execution, tho? error is afterwards aſſigned. Garth. 41. 
If, after a writ of error allowed, defendant in error become 
banzrupt, bis aſlignees cannot ſue out a ci. fh. quare, &c. in their 
own names z ui they muſt go on with the writ of error in the 
bankrun''s name till judgment. I Term Rep. 463.“ 
[Dut if plaintiui in error is dilatory, defendant muſt give a rule 
to tranſcribe 3 and if he will not, defendant may non prof. writ of 
error. Goadrigꝶ. V. Hugsfon, H. 10 G. 2. H. 35 1.4 | 
For chere. can be no ci. fa. quare execiit, nen till the tranſcript 
of the record below is returned. Smò. id.) 
So, if the plaintiff does not appear at the return of the writ of 
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error, or ailigns errors 1fufficiently, being his own default, the "Y 
defendant may take out execution. . 7. #1 
50, if one plaintiff aſhgns error, he muit do it in the name of | 14 
al, except where the others are ſevered. Mad. Cu. 40. i 
So errors mult be aſſigned in term, and not in vacation; for a. 


the court cannot then take notice of them, tho' they are mate- 171 
nal. (Vide Pr. Reg. 203) | | | | 

So they muſt be aſſigned upon the record. (Vide Pr. Reg. i 
196.) 89 
80 if, upon rule given, the plaintiff in error in B. R. does not 4 
align errors, and certify the record within cight days, he will be 15 
nonſuited. + 

[Writ of error cannot be nor profi'd without a rule to aſſign g ö 
errors. Leith v. MHerlan, M. 0 G. 3. 3 B M. 1772. 

(I the attorney for the plaintiff in error from Heland cannot | * 
be found, the court will make a rule, that if errors are not 1 
athgncd within a certain time after notice is fixed up in the office, » 1 
the de fendant in error may ſign a non proſe Leeds v. Pocuer, H. . 
76. Str. 417.) 4. 

If neither plaintiff in error, nor his attorney, can be found, 4 
the court will order that rule to aſſign errors fixed up in king's 4 
bench othce ſhall be good notice. Thompſon v. Baker, T. 8 þ f 
C. 2. B. R. H. 130.] 2 


So, if the deſendant takes out a ſcire facins quare execution” non, 
Te. after ſcire fei returned, the plaintiff at the day of return 
may aſhgn errors. Dy. 77. a. — 5 
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(3B. r5,) The plaintiT may aſſign for error, an error in fact, or errg, 
How it ſhall jn law. F. N. B. 20 E. 
de. On error in fact aſſigned, plaintiff may conclude with an 
averment; for defendant may put it in ifſue if he pleaſes, She. 
ſopanks v. Lucas, M. 31 G. 2. 1 B. AM. 410. 
But he cannot aſſign both; for this will be double. R. 1 R:1, 
761. J. 35. D. 1 Sid. 147. I Lev. 105. 76. 

[As error in fact and in law cannot be both aſſigned on one 
writ; ſo, after aſfirmance on error in law aſſigned, error coran 
vobis, and error in fact aſſigned, ſhall not be allowed. Burleigh 
v. Harris, P. 7 G. 2. Str. 975.] 

Nor can he aflign ſeveral errors in fact, F. N. B. 20 E. 

Yet he may aſhgn ſeveral errors in law, and it will not be 
double. F. N. B. 20. E. | 

Nor can he aſſign an error in fact, if it was not aſſigned before 
the ſcire facias, Ibid. | 

50 he cannot aſſign error in proceſs after in nulls eſt erratum 
ple aded. R. Cro. Al. 83. | 

Nor error for want of an original ; for the party cannot al- 
ledge diminution. R. Oo. El, 84. 

(If plaintiff in error means to take advantage of there being no 
bill, Sc. he muſt aſſign it for error, take out certioruri, and get it 
returned. Gradell v. Tyſon, M. 13 G. Ld. Raym. 1441.) 

The plaintiff generally may appear by attorney, and aſſign his 
errors. 

But if he be in execution, he muſt aſſign them in perſon, 
F. N. B. 21. A. 

[Vet the court may give leave to a defendant, in execution, 
to aſſign errors by attorney. Rex v. Stapleton, T. 7 G. Str. 443. 

All the plaintiffs muſt join in aſſignment of errors, for an aſ- 
ſignment by one is a diſcontinuance. R. 2 Cre. ga. 

Tho? after a ſcire facias ad audiendum errores, they all join in the 
re- aſſignment. R. 2 Cre. 94. 

Thob it be in a quaze impedit, where the biſhop is only nominal, 
R. 2 Cre. 94. 

The plaintiff muſt put in a bill, containing the ſeveral errors 
aſſigned. F. N. B. 20. G. 

And it ſhall not be general in omnibus erratum ef, but it mult 
ſhew particularly erratum gſt in hoe, &c. Bid. f 

Yet general error, that judgment was given for the plaintiff, 
where it ought ta have been for the defendant, is well. 

Error may be aſſigned in every part of the record, 1 Rc, 
760. l. 45. 
* Tf the aſſignment of error concludes with an averment, fut 
cur” conſid? it will be well, tho' it is error in fact. Semb. 2 Liv 
13s | 
"a if error in fact be aſſigned, notoriouſly falſe, the attorney 
may be fined. Sal. 516. 

*If error be aſſigned on a miſtake in form, the miſtake may be 

amended in the court below pending the writ of error. Dag. 


14116. (109—111,)* 
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P L E A D E R. 
And this in a penal action. 1d. ibid.“ 


But the plaintiff cannot aſſign for error a matter contrary to 
the record. 2 Gro. 28. R. 1 Lev. 76. K. 1 Sal. 262, 1 Lev. 310. 
2 (ro. 244. | 

Nor a thing, whereof he may have advantage by plea. X. 
Rll. 762. J. 40. 

'Tho* judgment be by default. Dub. 2 Cro. 547. 

Or by complaint to the court of irregularity: as, that tlie origi- 
tal, Sc. was not returned by him, who was ſheriff, R. 1 Sal. 
265% 
Not a thing, which was his own default, as a defect in his 
plea, Ao. 692. 

Not a thing, which tends to his advantage, if it was not by 
the court's default. R. 5 Co. 39. b. 1 Kol. 760. J. 10. 13. 
R. Cro. Car. 437. R. 1 Vent. 60. 2 Sand. 42. 45. 

Error aſſigned, that defendant, an infant, appeared by at- 
wrney; plea, that defendant was of full age; demurrer, for that no 
rlace ſhewn where he was of full age. R. venue as to full age, or 
other perſonal quality, not neceflary ; they are triable where action 
bought, Brett v. Minter. Str. 8.) 

(Error aſſigned, that A. who, on the firſt trial, was withdrawn 
n order for a view, was ſworn to the ſecond pannel, not allowed. 
Blewett v. Bainard, M. 4 G. Str. Jo.] 

lf the deſcription of the judges of aſſiſe, A. and B. juſt. &c. 
al capiendꝰ juxta formam, &c. omitting the word afſi/as, yet, if it 
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(3B. 76. y 
What au- 
ters cannot 
be afligne d. 


ears in other parts of the record, that they were juſtices of 


aſe, it cannot be aſſigned for error, for it would be contradict- 
ny the record. Baker v. Thompſen, M. 9 G. 2. B. R. H. 
166.] 

[Defendant in ejectment cannot aſſign, that being an infant, 
le appeared by attorney. Goodright v. Wright, H. 3 G. Str, 
0 
Nor bail, matter which lies properly in the mouth of the prin- 
cpal. Wright v. Kitchingman, T. 5 G. Str. 197.] 

[Nor matter which might have been pleaded to the ſcire facias, 
bd.) 

[That the judgment is entred guza widebitur inſtead of videtur, 
$not error; for videtur cur is no judgment, and is implied in 
the ideo canſideratum eft. Belle v. Scott, T. 7 G. Str. 449.] 

[That 4. who was ſworn as a juror returned on the principal 
panel, was not returned by the ſheriff; for it is contrary to the 
record, Helbut v. Held, H. 12 G. Str. 684. 2 Td. Raym. 
1414. 

That there is no venire nor habeas corpora, bid.) 

[That the defendant died before the day of nf: privs, if the 
kcord mentions that he appeared on that day. Plamer v. Webb, 
M.3G. 2. 2 Ld. Raym. 1415.) 

[That the damages and coſts given by the court on demurrer 
te not ſaid to be given ex aſſenſu of the plaintiff. Semb, Tully v. 
yorker, P. 3 C. 2. Str. 867. Ld. Raym. 1570. ur 
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[If judgment be entered idea conf. it is an abbreviation of anf. 


deralur, and as good as con. eft tor conſideratum ęſt. Coper v. OG. 
borne, S. 4 G. 2. Si. 874. : 


{In qrare impedit brought by the crown, the original writ ws 


returnable at a general return, the wenire at a day certain, not | 
error, not diſcontinuance but miſcontinuance, and helped by (ia. * 
tute of jeofails, 32 H. 8. which extends to the crown in civil - 
ſuits. Rex, v. Fpiſ. Miden. T 3 G. Str. 62.] "4 

[In error out of B. R. in Ireland, for aſſirmance of a judy. | 
ment in C. B. there, want of warrants of attorney on the writ 1 
of error, aſſigned, but ſet aſide. Chartres v. Cufaick, H. 5 C. . 
Str. 141.] | 

LA judgment cannot be reverſed by the recital of the writ, hut fic 
the very proceſs itſelf ſhall be brought before the court, Ducij, 's n 
Hamilton v. Incledon, M. 6 G. Str, 225. bo | 

If a peer is put in miſericordia, &c. generally, it is not error, 1. 


Bid. | 
[The death of plaintiff in ejeQtment. Are v. Geedright, P. 1 
4 G. 2. Str. 899.] 

That a writ of inquiry does not bear 20% in the name of the 
perſon who is chief juſtice of C. B. for the court will not Judi- [ 
cially take notice who are judges of C. B. £hipp v. Hoke, A. 
11 G. 2. Sr. 1080. Andr. 74. S. C. by the title of Hal v. Slip. unor 

[That defendant filed warrant to defend by 4. his attorney, : 
and that on the judgment it appears he appeared, and defended by 


if 
B. his attorney; for it is contrary to the record. Bradburn x, tor, 
Taylor, P. 18 G. 2. Will. 85.] | fon 
{Plaintiff in error to a /ci, fa. quare execut. non. may not plead rerſe 
payment. Elmes v. Martin, H. 10 6. Nor that the damages In 
recovered had been levied. Parker v. Stanton, H. 12 G. Str. ſire 
679. 2 Ld. Raym. 1414.] the 7 
(If iſſue was joined on ſuch plea, and found for defendant in * 
error, he might take out execution; but not non. pref. the writ of Dy, 
error till aſter a rule to aſſign errors. bid. ] If 
| after 
(3B. 17.) Scire facias ad audiend” Erreres, Gefen 
If the defendant in error does not appear upon the return of 2 1 
the ſcire facias, another feire facias iſſues, | 
If he does not appear at the return of the ſecond fſeire facias, tlie * 
judgment ſhall be reverſed; for two nichils amount to a gars ij. o_ 
ment. Ye. 113. Vide peſt, (3 L. .) 
On. ſcire fect returned, if the defendant does not appear ard — 
Join in error, plaintiſf may put it in paper without taking out a rule gun 
to join in error. Thatcher v. Stephenſon, FI. 5 G. Str. 144] * 
{Scire facias in error need not lie four days in the office betore 14 
the return, though /cire facias againſt bail muſt, Miller v. lu (lf | 
raway, T. 5 G. 3. 3 B. M. 1723. Groſs v. Naſh, T. 9 C. 3 af 
4 B. M. 2439. 
If the Fo 2 appears, the plaintiff muſt aſſign his errors, or "rug 


by rule with the clerk ſhall have day for it till another term. 
A. . : 5 
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And if he does not, the defendant may have a ſcire facias quare 
werutio non, &c. and if the ſheriff returns nichil habet, a ſecond 
(ire factas having fifteen days between the 4%e and return. Cr. 
. 706. 

if the ſheriff returns ſeire feci, or otherwiſe, at the return of the 
ſzcond ſcire facias, the deſendant may give a rule to aſſign his er- 
zors, and if the plaintiff does not aſſign them, the judgment ſhall 
be affirmed. Fide Intr. 4. 2 Les. 107. 

There mult be a rule on the ſcire facias guare executio, &c. be- 
fore there can be a rule to aſſign errors. Marſbal v. Cope, M. 5 G. 
3 Str. 917+]. 

f there are two defendants in error, and one only prays ſcire 
flat quare, Sc. and plaintiff comes in and aſſigns his errors, it 
not error though poſſibly he might have moved to quaſh it, but 
he has waved his objection. Anz v. Ceftello, M. 6 G. 3. 3 B. 
. 1789. 

(If original plaintiff dies pending error, his executor may have 
ſire facias quare, &c. out of C. B. before record tranſcribed; after, 
out of B. R. and plaintiff in error may have /cire facias ad audiend. 
out of B. R. againſt executor. Barnes 432. ] | 

[If upon the return of a ſcire facias, plaintiff aſſigns his errors, all 
further proceedings ſhall be ſtaid upon it; but where he ſtands out 
won pleadings to the ci. fa. execution ſhall go, if it be adjudged 
zainſt him. Gardiner v. Claxton, MH. 7 G. Str. 390.] 

If a defendant in error dies, a /cire facias goes againſt his execu- 
tor, and upon ſcire fect or two nichils returned, the plaintiff ſhall af- 
ſign his errors, and, if it be erroneous, the judgment ſhall be re- 
ſerſed. R. Tel. 113. 

In error upon a gruare impedit, if the defendant takes out a 
ſare facias quare execulis non, &c, which is returned ſcire feci, at 
the day of the return, the plaintiff may aſſign his error, tho? the 
ſire facias was general, and not ad afſignandum errores, R. 
Dy. 77. a. | | 

If the plaintiff in error was outlawed before error brought, and, 
ter appearance by the defendant, he does not aſſign errors, the 
lefendant may take out a capias utlagatum, and need not have a 
lire facias, R. Cro. El. 706. 

If the plaintiff, outlawed, appears to aſſign errors, he ſhall be 
committed, till he finds bail for the outlawry, and alſo for ſatisfac- 
bon of the party. C. El. 707. 

if the defendant, in error upon a judgment for land, 
2pears and is not the tertenant, a ſcire facias ſhall be awarded 
wainit the Zertenant, before the judgment reverſed or errors ex- 
2 as, in error upon a fine againſt the heir of the conuſce. 

5 321. 

90 in error upon a common recovery. R. 3 17:4. 119. 

It on error from Ireland B. R. had affirmed their judgment 
Ma collateral point, (that the pars/ might demur) plaintiff, 
on defendant in error's coming of age, could not take out ſcire 
Tias ad audiend, errares in B. R. in England; but the record maſt 
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| have been remitted to Ireland. Forteſcue A. v. Maſon, T. 19 6.2 
| $!r, I 25 8.] | 


[If plaintiff below brings error to teverſe his own judgment, 
and does not proceed, the court will make a rule to aff 
errors in limited time, or his writ to be nonproſ”d; for [cir 

Facias would here be improper. Fohnfon v. Febb, M. 6 G. 3. 3 B. 
A. 1772. 

*Scire facias ought to be made returnable according to the na. 
ture of the original ſuit below, as if the original ſuit was return. 
able on a day certain, and the . fa. on a general return or viz 
ver/a, the ſci. fa. may be quathed on motion. Ld. Raym, 1417, 
Str. og.“ 


(3 B. 18.) Pleas to Errors aſſigned. 


A- When the defendant appears, if the plaintiff aſſigns ertor in 
Satan, fact, the defendant may join iſſue upon the fact. 1 Leu. 80, 
| If he pleads in nullo eft erratum, he admits the fact aſſigned fot 
error. R. Nel. 57. R. 2 Lev. 38. 
But if the fact aſſigned for error is no error, in nullo ef erratin 
is a good plea, for it is in the nature of a demurrer, and refers the 
matter to the judgment of the court. R. Tei. 58. R. 2 Cre. 521, 
1 Lev. 311. 
As, if the error is that A, returned upon a panel, was after- 
wards ſworn upon the tales; for it is contrary to the record, R. 
= Cro. 28. 
That A. was returned in the panel and B. ſworn, Se. 49. 
So, if the plaintiff aſſigns errors in law, the defendant niay plead 
in nullo eft erratum. 
After in nullo ef? erratum pleaded, if the plaintiff diſcontinues, he 


ſhall have no new writ of error, as he may where he diſcontinues nor 
before plea. (Vide Pr. Reg. 200.) ad 
; If the defendant dies after in nullo eff erratum pleaded, the court Ca. 
may reverſe. the judgment without a new writ of error, for the 8 
writ does not abate. Sh. 186. dere 
After in nullo git erratum, aſſignment of general error, ſhall nc: dl 
| be amended. 2 Mod. Ca. 304. | 2 
(4 B. 19.) So the defendant may plead a releaſe of errors, &c. Ss. 50. kr 
Keleals of Aſp. Ent. 332. b | (1 
wy [A releaſe of errors in the ſame inſtrument with the warrant cf M. 
attorney, and dated in term in which judgment is entered, is good. men! 
Landbn v. Pickering, M. 18 G. 2. Str. 121 5.] | U 
[A releaſe of errors given after judgment, and an award of ex- plea 
ecution on a ſcire facias, extends to the award of execution; but Wax 
not, had it been given after the judgment, and before the /cire facts: #[ 
taken out. Per Hardwicke C. Marquis of Powis's caſe, H. 1745. fend: 
3 Atkyns 297.] 0 
So an heir in error againſt him, tho he has nothing in the land of * 
| c 


1 Roh 766. J. 15. And 
. n 
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And-if ſeveral ſue and have judgment againſt them, and bring 
error, a releaſe of one plaintiff is a bar. 3 Had. 135. 2 Rol. 412, 
þ, 12. 2 Cre. 117. 4 
So, if there are ſeveral judgments againſt ſeveral defendants in 
treſpaſs, and they join in error, a releaſe of one is a bar. 2 Rel. 

11. J. 50. | 
: But Leleaſe by one of the defendants in error is no plea againſt 
the others. R. 3 Abd. 109. 135. R. 6 Co. 25. b. 

Tho! they were all ſued jointly and for a perſonal thing, R. 
; Med. 109. R. 2 Cre. 117. Ny 

For he, who releaſed, may be ſummoned and ſevered, where 
ſummons and ſeverance lie in the original action. 6 Co. 25. a. 

So, where there is judgment againſt ſeveral for a thing in the 
realty, a releaſe of errors by one is no bar againſt the others: as, 
upon a judgment in partition. R. Cro. EI. 65. | 

A releaſe of errors pleaded after the eſſoin- day, and before the 
ruarto die poſt, muſt be puts darrein continuance. R. 2 Cre. 243. 

{If a releaſe of errors is pleaded, the judgment ſhall be gued 
the plaintiff in error nil capiat per breve, not that the judgment 
hall be reverſed, when it is erroneous. N. Sha. 56. [ Cunningham 
J. Houſton, M. 5 G. Str. 127. Dent v. Lingood, H. 12 G. 
br. 683. 

ier an the court affirm the judgment, on the principle that 
the plea is à confeſhon it was erroneous, Cunningham v. 
Houſton, * 5 G. Str. 127. Dent v. Ling uucd, H. 12 G. 
Ar. 683. | 

80, if the releaſe is miſpleaded, or found againſt the defendant, 


the judgment ſhall not be reverſed, except where error appears 


upon the record. Semb. 1 Sal. 268. 

If error in fact is alledged, which does not appear by the record, 
nor is confeſſed by the party, the court ex officio award a certiorari 
ad informand” conſcientiam. Per 3 J. Holt cont. 1 Sal. 268. Mod. 
(a. 113. 206. 

So 1 defendant in error may plead, a ſine after the land reco- 
rered and five years paſſed. R. 1 Ral. 766. J. 10. 

So a releaſe by the demandant of his right in the land, tho' the 
dfendant has nothing in the land. 1 Rel. 766. J. 20. 

Or baſtardy of the demandant, where it is material. 1 Rel. 766. 

17. 

[The ſtatute of limitations may be pleaded. Street v. Hopkinſon, 
M. 10 G. 2. Str. 1055+ B. R. H. 345.) On which the judg- 
ment is that the plaintiff be barred of his writ.“ 

[But on error to reverſe a common recovery, a terre-tenant can 
plead nothing to the ſcire facias, but a releaſe of errors. Hall v. 
Wadceck, T. 30 & 31 G. 2. 1 B. M. 359.] | 

elt frequently happens, in the courſe of a cauſe that the de- 
fendant among other things conſents, by rule of court to bring 
no writ of error, which has fo far the effect of a releaſe 
of errors. 

Vol. V. 3 But 
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#But a conſent rule to confeſs a judgment, in an action 
2 former judgment, on which error was brought, with 
ſtay of execution, till the writ of error determined, does not 
imply a conſent to bring no writ of error on the ſecond judgment, 
2 Bl, Rap. 780. | 


(3 B. 20.) Judgment in Error, 


If the judgment, upon writ of error, be affirmed, the court, who 
affirm it, may alſo give judgment for coſts for delay of execution, 
2 Sand. 225. 4 Med. 127. OY | 

And may award execution by capias, fieri facias, or elegit, without 
2 ſcire facias. Cro. El. 707. Vide Execution, (I. 1.) 

By At. 3 H. 7. c. 10. enforced by 19 H. 7. c. 20. it is enacted, 
that when judgment ſhall be affirmed, or the writ diſcontinued, or 


the party nonſuited on a writ of error brought by a defendant or 


tenant, the perſon againſt whom it is ſued out, ſhall recover 
his coſts. and damage for his delay and wrongful vexation in 
the ſame, by diſcretion of the juſtices before whom ſuch writ of 
error is ſued“ DN | 
The word damage in this ſtature means ſomething different 

from coſts. Doug. 753. n.. 1 | 

And where the action is for the recovery of a debt, the intereſt 
— to be the meaſure of the damage. Id. Ihid. Vid. Damages, 
(55) 

en debt on a recognizance, bail in error in the exchequer 
chamber are not .liable to pay intereſt on the judgment between 
the time of ſigning the judgment in B. R. and the aſſirmance of it 


in cam. ſcacc. but they are liable for intereſt due ſubſequent to the 


affirmance. 2 Term Rep. 157.* 

n debt on a judgment .affirmed in error, the jury by way 
of damages may give intereſt on the ſum recovered by the judg- 
ment from the time of ſigning it, where, by the practice of the court 
in which error is brought, ſuch. intereſt is not allowed in eoſts on 
the aſſirmance. 2 Term Rep. 78.* | 

If judgment of B. C. be affirmed in B. R. the latter may award 
execution. Cowp., 843.“ 

*But in a writ of error to the houſe of lords, if the judgment 
be affirmed, the tranſcript is remitted into B. R. which awards ex- 
ecution. Gwp. 843.“ | | 
80, formerly, in a writ of error from B. R. in Ireland to B. R. 
here, the tranſcript was ſent back by mittimus to B. R. in Ireland, 
which iſſued the ſubſequent proceſs. Id. Lid.“ 

[If judgment in guare wipedit, with damages to the patron, be 
armed, the damages on the delay ſhall only be aſſeſſed at the rate 
of the intereſt of the original damages. Biſhop of Londen v. Mer- 
cers Campany, H. 5 G. 2. Str. 925.) 

[If on a /cire facias againſt an executor, execution is awarded, and 


| 1 . ** 
theg! the record goes on with a confideratum g etiam, and awards 
Colts; 
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coſts; judgment ſhall be reverſed as to the coſts, and affirmed for 
the reſt. Belles v. Aylmer, T. 5 G. Str. 188.] 

{In an action for words, if the jury on writ of inquiry give 105. 
damages, and coſts are taxed at 13/. and judgment to recover 
rann ſhall be reverſed in toto. Lamper v. Hatch, P. 5 G. 
2. Str. 934. 

*An 5 46MM is not a plaintiff within 3 H. 7. c. 10. and is not 
intitled to coſts or damages on the affirmance by a court of error 
of a judgment in his favour. Doug. Jog. u 

If the judgment, upon writ of error, be reverſed, the court, 
who reverſe it, ſhall give the ſame judgment, generally, as the 
inferior court at firſt ought to have given. 2 Sand. 256. 1 Sal. 

ol. | 
As, if a judgment in B. R. for the defendant in ejectment is 
reverſed in parliament, judgment ſhall be there given that the 
plantiff recover his term. 4 Med, 127, 8. Ca. Parl. 57. 1 Sal. 
403. Carth. 180. Shin. 515. 

And if the parliament omits or refuſes ſuch judgment, B. R. 
cannot afterwards give it, for by the firſt judgment the court 
has executed its authority. R. 4 Md. 127. Ca. Parl. 57. 
1 Sal. 403. 

So, if judgment in C. B. for the defendant in treſpaſs is reverſed 
in B. R. this court ſhall give judgment for the plaintiff. 2 Cys. 
200. R. 1 Sal. 262. 401. 

So, if judgment in C. B. that the writ abate is reverſed in B. 
R this court ſhall give the ſame judgment as C. B. ought to 
have given. 2 Sand. 250. 2 Inf. 23. 4 Inſt. 72. R. 1 H. 
12. 4. 

85 if a judgment in Wales is reverſed there. 2 Sand, 257. 
Vent. 61. 

So, if the laſt judgment in account in an inferior court is reverſ- 
ed in B. R. a capias ad computandum {hall be ſued out of B. R. R. 
Cro, EI. 806. | : 

So, if judgment in Freland in ejectment for the defendant is re- 
rerſed in B. R. they ſhall give judgment for the plaintiff, Cre, 
Gor. 511. Vide Irdand (G.) 

So, if a judgment in the Sings is reverſed in error before com- 
miſſioners aſſigned. R. 2 Sand. 256. 

Or judgment in an inferior court is reverſed in error in B. R. 
R. Se. 400. | | | 

[If there is judgment againſt two tenants (AH. and B.) in dow- 
&, for dower, and for damages and coſts, and they two bring error, 
and A. dies, and his heir and B. bring new writ of error, and 
julgment is affirmed; execution for damages and coſts muſt be 
awarded againſt both plaintiffs in error; and there muſt be a writ 
of inquiry to compute damages from the judgment to the affir- 
mance, And if otherwiſe, on error brought here on judgment 


in error in Ireland, B. R. will affirm as to the dower, and reverſe . 


s to the damages; and command B. R. in Ireland to award writ 
3A 2 of 
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of inquiry, and to do as by law, &c. Kent v. Kent, p. 7G; 2. gr 


971. B. R. H. 50. - | 


But if judgment in B. R. is reverſed in the exchequer cham 
the record ſhall be remanded by 1 27 El. for the 2 
no authority but to affirm or reverſe 


the judgment of Bl. R. Cn 
if it is upon a ſpecial verdict. 1 Sal. 403. 
And therefore, if there is judgment in treſpaſs, upon a demyr. 


rer, for the defendant in B. R. which is reverſed in the exchequer 


chamber, the record ſhall be remanded, and B. R. ſhall award 3 
writ.of inquiry, and ſhall give final judgment thereon, R. 2 C. 


206. Tel. 26. 4 Med. 125. Sal. 403. 
So the record ſhall be remanded where the plaintiff in errox i; 


nonſuited or diſcontinues. 2 And. 123. 
Zo il judgment in C. B. for the plaintiff is reverſed in B. N. in 
error by the defendant, there ſhall be judgment for the reverſal on. 
ly. R. 1 Sal. 262. | 

If judgment is reverſed for error, the whole ſhall be reverſed: 
and therefore where the declaration 1s upon ſeveral counts, and 
judgment for the plaintiff, it cannot be reverſed for part, if there is 
error only in one count, and ſtand for the reſidue. R. 1 Sal, 24. 
R. Carth. 235. | 

So, it ſhall not be reverſed gqπ⁹ d one defendant and remain 
againſt the others who are charged with him: as, if there are three 
defendants, and one is an infant, it ſhall not be reverſed gusad the 
infant only. K. Sti. 121. 125. Al. 74. 

So, if one is dead. 1 Rel. 775. J. 12. | 

So, if it is reverſed for a fault in one particular of the writ, it 
ſhall be reverſed for the whole. R. 1 Rel. 2. 1 Rol. 775. . 5, 


Cro. Car. 471. 


But a judgment given upon the common law as to part, and up- 
on a ſtatute as to other part, may be reverſed for ſo much as was 


founded upon the ſtatute, if it is erroneous, and ſhall ſtand for the 


reſidue. 1 Sal. 24. 
So judgment in an information qui tam,” Sc, may be reverſed as 
to the informer, and ſtand for the king. R. Me. 565. 


5 (1 judgment for commen informer gives damages for detention 
anc 


colts de increment. the judgment for the penalty may be a- 


| firmed, and for the damages and coſts reverſed. Frederick v. Lot 


up, H. 7 C. 3. 4 B. M. 2018. Cuming v. Sibley, M. 10 6.3, 
4 B. M. 2489.) 

$0 a fine may be reverſed for part, and ſtand for the refidue, 
R. Cre. El. 469. R. Jen. 3. R. Shin. 343. 

So a fine of land of ancient demeſue, and other land, if it is reverl- 
ed for the land of ancient demeſue in a writ of deceit, ſhall ſtand 
for the reſidue. R. 1 Rol. 775. J. 45. Vide Ancient Demi, 
(E. 2. | 
| 80 1 there are diſtinct judgments, one may be reverſed ard 
not the other; as, a judgment gued comprutet, and afterwards a final 
judgment; if this is reverſed, the judgment quod computet ſhall ſtand, 
I R3t. 770, A 40s 1 


rr 


So, if error is brought upon the principal judgment, and alſo 
upon the judgment in /cire facias, and the laſt judgment is reverſ- 
ed, the firſt ſhall ſtand. 1 Rel. 776. J. 45. 

If ſeveral damages are given, it ſhall be reverſed for one count, 
and ſtand for another and coſts. R. 2 Cro. 343. 

If judgment is reverſed in error, the party ſhall be reſtored to all 
he has loſt. 

And a writ of reſtitution ſhall be awarded to inquire what profits 
the plaintiff, who recovered, has taken colre judicii prædict', and for 
the damages found by ſuch inquiſition the defendant ſhall have 
execution. R. 2 Cro. 698. 

And.it is ſufficient to ſay all profits taken colare judicii without 
fying fince execution; for the plaintiff might have entred and 
taken the profits before execution ſued. R. 2 Cre. 698. 

And the writ of reſtitution ſhall not be avoided by bringing the 
nlue, for which the goods were ſold, into court, or paying it 
to the defendant, for perhaps they were ſold under the value, 

Mod. 161. | 
7 all profits a tempore judicii will be bad. R. 2 Ov. 698. 

So where the money appears upon record to be levied and paid 
w the party, the defendant ſhall have reſtitution without a /cire fa- 
car, R. Sal. 588. : | 

But there ſhall be no writ of reſtitution againſt a ſtranger to the 
record, without a ſcire facias. R. Sho. 261, 


As, if a judgment upon an indictment for barratry is reverſed 


after the money levied and paid to the collector, a writ of reſtitu- 
tion ſhall not be awarded againſt the collector. R. Sal. 557. 

If the plaintiff after a recovery in ejectment is diſſeiſed, or makes 
a feoffment, and then the judgment is reverſed, a writ of reſtitu- 
tion ſhall not be awarded againſt the difſeiſor or feoffee. Sal. 587, 

If the money is levied by the ſheriff and not paid to the plain- 
tif, a writ of reſtitution ſhall not be awarded againſt the ſheriff 
without a /cire facias, Sal. 5 88. 

(If infancy be aſſigned, whereof the court doubts, a feigned iſſue 
ſhall go; and if found for plaintiff in error, judgment will be re- 


rerſed on return of the pe, on motion, without argument in the 


payer. Ogburu v. Berrington, M. 5 G. Str. 127.] 
(If plaintiff in error aſſigns infancy in defendant, and ap- 
prarance by attorney, takes out /cire facias ad audiend, and 


on ſeire fi returned, enters the default; on producing the 


record, judgment ſhall be reverſed, without making it a concelinn;, 
or putting it in the paper. Walmſley v. Roſen, T. 17 G. 2. Str. 
1210, ] 

The judgment on demurrer for duplicity of errors afftzn- 
ed, ſhall be an entry, quod afirmetur. Feffrey v. Word, T. 7 C. 
. 439+] | 

If the ſtatute of limitations is pleaded, the judgment ſhall be, 
that the plaimiffs be barred; although detendant had prayed that 
judgment be affirmed; for the court is not bound by the prayer ct 
a improper judgment. S:reet v. Hopkinſon, M. 10 G. 2. Or. 


55. B. R. H. 343. ] 
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If error is not brought in the ſame court, they cannot award a2 | 


venire facias de novo. Jbid,} 


[If error is brought againſt the judgment againſt teſtator, and oh 
award of execution againſt executors, the firſt may be affirmed, 5 
and the other reverſed, id.] i 


[If writ of error is quaſhed, the court gives leave to defendant 


in error to take out execution. Cru v. Murdock, M. 12 G. 2. * 
Andr. 287.) 92 
4 

(3c) Pꝛoteeding in Elcheat. A 

I N eſcheat the plaintiff muſt count, that the land was held of * 
him, or his anceſtor, and the tenant died without heir, Ry, E. 
Ent. Eſcheat, pl. 1, 2. 1 
That the tenant was outlawed, or hanged for felony, Rift, 7 1 
Eſcheat, pl. 6. F. M B. 144. H. / 
And the writ ſhall ſay //pen/izs per callum, tho? the tenant died uri 
after judgment before execution. F. M. B. 144. H. 1 
In bar the tenant may traverſe the tenure, 4 G. 11. 2. Raf, ther 


Eſcheat, pl. 2. 5 

Or plead that the land deſcended to himſelf or another. Raf. 
Eſcbeat, pl. 3. 5. | 

But ſeiſin of- ſervices alleged in the count is not traverſable, 
4 Co. 11. a. 


(3 D) Pꝛoceeding in Falſe Judgment. 


A WRIT of falſe judgment lies where an erroneous judg- T1 
ment is given in any court, not of record, in which the 14 
ſuitors are judges. F. N. B. 18. a. y 
Felſe judgment lies for miſpriſion in a cuſtomary claim, tho it (2 A 
snot claimed by the common law. K. 1s. 854. 1 
Upon a judgment in a court of record, there ſhall not be a writ * 10 
of falſe judgment, but a writ of error. Vide ante, (3 B. 1, &c.) 7 
If there are no ſuitors, by whom the plaint may be certified, 1 
there ſhail not be falſe judgment : as, in a copyhold court, in Ic. 
which, upon an erroneous proceeding, the copyholder muſt ſue oy | 
to his lord by petition. F, N. B. 18 H. ba 
A writ of falſe judgment upon a judgment in the ſherift's p 
court is in the nature of a recordari, J. NM. B. 18. A. B. - ; 
Upon a judgment in another court, not of record, it is in the ke 


nature of an accedas ad curiam, F. N. B. 18. D. 
And it may be ſued by any one, againſt whom falſe judgment 
is given, his heir, executor, or adminiſtrator, 
Or by tenant there by reſceit. J. N. B. 19. G. H. 
Or by any one, who has damage, tho' the other defendants do 


not join, as they ought to do in error. R. Mo. 85 4. r 
And againſt the party to the judgment and the tertenalt. i 
* | deman 


F. N. 8: 18. C. | 
Or againſt the fertenant only, without naming him who was 


party to the judgment. F. N. B. 18. J. a 
ken 
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When the whole record is certified, and not before, the plain; 
tif ſhall aſſign his errors. F. N. B. 18. J. 

And ſhall have a ſcire facias ad audiendum erroret, as in error. 
F. M B. 18. F. G. 

Or, if the defendant has day by the roll, the plaintiff may 
aſign errors without a /crre facias againſt him. F. N. B. 18. F. 

If the defendant makes default after appearance, a grand cape, 
Ve. ſhall iſſue againſt him. F. N. B. 19. B. 

And if he cannot ſave his default, or makes a ſecond default, 
the judgment ſhall be reverſed. F. M B. 19. B. 

It a writ of falſe judgment abates, or the plaintiff is non- 
ſuited, the defendant ſhall have a ſcire facias quare execution? non. 
F. M B. 18. F. G. 

The writ of falſe judgment ought to be ſerved in court. 6 H. 
16. a. | 

And if the lord refuſes to hold his court, a diſfringas tenere 
curiam goes againſt him. 6 H. 7. 16. a. 

The writ, being ſerved, ſhall be a ſuperſedeat to all proceeding 
theres 6 H. To I 5 . b. 


(3E) Pꝛoteeding fn Formedon, 
(3 E. 1.) Proceſs. 


FOR MEDON lies in diſcender, remainder, or reverter. 
When it lies or not, and the nature of the writ, Vide 
F. M. B. 211. L. 212, Cc. 

The proceſs in frmedon is ſummons, grand and petit cape, as 
m dower. (Vide Cm. Att. 217. Edit. 1695.) ide ante, 
21. 1.) | 
| At the return of the ſummons the tenant or his attorney may 
@ſt an eſſoin, which ſhall be adjourned to the 1 5th day after, 

And every defendant may caſt a ſeveral eſſoin, for the. I. 1. 
(3. does not extend to an eſſoin before appearance. R. Hb. 8. 
Vide ante, (2 T. 1.) 

If the tenant does not appear at the return of the ſummons, 
or day to which the eſſoin is adjourned, a grand cepe-iflues. 

And by the ff. 32 H. 8. 21. and 16 Car. 6: it ſeems that the 
rand cape and ſummons reſpeCtively have return upon the gth 
teturn after the 1% e incluſive, 

At the return of the grand cape the tenant may ſave his default 
by waging his law of non ſinnmons, Cc. Vide ante, 2 Y. 1.) 


(3 E. 2.) Count. 
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If the tenant appears upon the ſummons, or a day is given by (3 K. 2.) 


&mandant, upon waging his law of non ſummons, releaſes the de- 


ault, then the demandaut ſhall count. 
3A4 | | In 


In fer me dos 


loin, or if he appears at the return of the grand cape, and the in 40g 
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In a formedon in diſcender, if huſband and wife were c 
ſciſed in tail, the iſſue muſt demand as heir to both ; if = * 
in tail, the other for life; he muſt make himſelf heir to him in the 
tail only. Reg. 239. a. | | ; 
The demandant muſt make himſelf heir to him, who was 1; of 
ſeiſed by force of the entail. 8 Co. 88. ö. Dy. 216. 4. F. . B. R. 
212. F. 216. C. Reg. 238. 6. | 
And muſt mention every one in his pedigree, who was ſeiſed, 
or had a right deſcended to him by force of the entail, 8 6, 
88. 5. F. N. B. 212. F. } 
And every one, who was ſeiſed by force of the entail, ought to 1 
be named /in and heir, or brother and heir, &c, 8 G. 88,1, * 
F. N. B. 212. F. | F 
But if an heir, who ſurvived his anceſtor, died before he wx; þ 
actually ſeiſed, it is ſufhcient to name him /in, without faying the 
heir. 8 Co. 88. 5. F. NM. B. 212. F. : N 
Yet if he is named ſon and alſo heir, it does not prejudice, þ 
8 G. 88. 5. but is a ſafer way. F. N. B. 212, F. 62 
So the demandant muſt ſhew him, who was laſt ſeiſed to be 7 
heir to the donee. 8 Co. 88. 5. | 971 
And it is not ſufficient that he is named fr, if he is not alfo 0 
teir. 8 Co. 88. 6. G 
So, if the demandant claims as couſin and heir, hie muſt ſhew i 
how couſin. F. N. B. 216. C. o 
In a formedon by huſband and wife, the defcent muſt be .. 
ledged to the wife only. Hab. 1. Vide ſupra. "M8 
But if a ſon dies in the life-time of his anceſtor, he need not be 4 
named in the pedigree, F. N. B. 212. F. 8 G. 88. b. Cn. , 
Car. 435. LE WENT. 7 
3o, if a fon ſurvives, and is ſeiſed and dies without iſſue, hi 1 
brother need not thew that he died without iſſue, but it is ſuf 7 
ficient to name himſelf fon and heir. F. N. B. 216. C. Re 80 
_—_ | | 0. 
So, it is ſufficient, if it is not ſaid by expreſs words, that the 0 
ance ſtor is dead; for /e and heir ſuppoſes it. Reg. 243. 4. 55. 
(3 k. 3) In formedin in remainder the demandant ought to mention a | * 
pe remain- gur remainders. 8 G. 88. a. + 7» "0; 
„„ formedon in remamder muſt ſay that the prior donee die 0.5 
without iſſue. Neg. 239. 9 | : | 0: 
Jo in formedn in reverter, as heir, he muſt mention his ped * 
gree from the donor. 8 Co. 88. . | : IF 
And in formedon in reverter, he muſt alledge the ger in ta ee. 
donor and in the donee. V. N. B. 220. C. Tang 
If the tenant in tail diſcontinued, the formeden hall fay, 1 
manfut jus, if not, gued tenementa remanſerunt. 8 Co. 86. 4. 
„ Fut if the remainder is executed, the demandant ſhall have 
2 an fermeden in diſcender, without mentioning the precedent t " 
+i,.-- tnainders.” 8 C. 88: 42. Reg. 243. C. 244. a: Kain 
” s Com, 


4 
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80 in formedon in remainder, or reverter, the demandant need 
not name the iſſues of the donee, but it is ſufficient to ſay, eo quod 
he donee died without iſſue. Dy. 216. a, 8 Co. 88. a, 

And in formedon in remainder, or reverter by huſband and 
wife, the reverter may be alledged to the wife only, or to both. 
R. Hob. 1. 


(3 E. 4.) Pleas. 


— 


After count, the tenant may imparl. 

And after imparlance (at leaſt after a ſpecial imparlance) may 
demand a view. Lit. 857. Vide ante, (2 V. 3.) 

And after view may caſt an eſſoin. Vide ante, (2 V. 3.) 

At the day given by eſſoin, the demandant counts de novo, and 
the tenant may imparl. 

At the day by imparlance, the tenant muſt plead or vouch. 

He may plead in abatement, as in other real actions. Vd 
Abatement. 

He may plead in bar the general iſſue, ne donas pas. Tut. 
851. b. 

'Or a ſpecial plea: as, a common recovery. Ney 1. 


Gift after difſeiſin, and à recovery by the diſſeiſee ſubſequent to the 


An exchange by the anceſtor of the demandunt with the anceſtor of 
the tenant for theſe lands, and that the demandant has the lands giver: 
in exchange. (Vide Co. Lit. 384. b.) 

— gate prior to the gift, and after the gift a remitter ts the prior 

Hale. 

That the donor was ſciſed after the gift, and made an ęſtate te the 
tenant, &c. in fee. 

Warranty by way of rebutter. (Vide Co. Lit. 384. b. 385. a.) 

So, in formedon in diſcender, a fine with proclamations. (Vide 
G. Lit. 372.) 

Or, a feoffment with warranty and affets, (Vide C. Lit. 374, 
75. 384. b.) 

So, in formeden in remainder, or reverter, a collateral warranty, 
(Vide Co. Lit. 372.) 

Or, a fine and non-claim fer five years after title accrued. (Vide 
Go, Lit. 372. l.) 

, Or, a five with warranty, which deſcended upon the demandant, 
ut. 852. be ; 
If the formedon is of a moiety, tho' it ſhews the uſes of the 

other moiety, the defendant need not plead but to the moiety 

demanded, Sav. 86. | 


(3 E. 5.) Voucher. 


If the tenant vouches, a ſummons ad warrantizand:ym iffic; 
watt the vouchee, returnable at the ninth return after. ( 
en. .Jit. 217. Edit. 1695.) | —_— 

bY nd 
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And if-nichil is returned, an alias, plurier, and then a f 
ſub ſuo periculs, and at the return of the /equat” the vouchee may 
be eſſoined. | | 

Then the demandant counts againſt the vouchee, who may im. 
par], plead, and vouch over, &c. 


(3F) Pꝛoteeding in Partition. 
(3 F. 1.) The Proceſs. 
WW HEN partition lies, between whom and how it ſhall be 


made, wide Parcener, (C. 1, &c.) 

The proceſs in partition is ſummons, attachment, and diſtreſz 
infinite. F. N. B. 62. MH. 1 Brownl. 156. | 

At the return of the ſummons, each defendant may caſt an 
eſſoin. 1 Brownl. 156. | 

Or, if he does not, then at the return of the pone. Com. Al 
168. 

If the defendant does not appear upon the pone, a diftringar 
ſhall iſſue, upon which he ſhall be amerced to five pounds, which 
Comp. Att. 168. 

If one defendant caſts an eſſoin, the other may have another 
eſſoin; for the ff. . 1. 43. does not extend to an action for 
diviſion of land. R. Hob. 8. 

A writ of partition mult be againſt the tenant of the freehold. 
Co. Lit. 167. a. Vide Parcener, (C. 6.) 

But it is ſufficient, that the writ is general, tho' it is by join- 


_ tenants, or tenants in common. R. Cro. El. 743. 759. 


| (3 F. 2.) Declaration. 


When the defendant appears, the plaintiff declares againſt 
By. f. 8 @ 9 W. 3. c. 31. / 1. after proceſs of pone or at. 


tachment returned on a writ of partition, affidavit being made by 
any credible perſon of due notice given of the ſaid writ of parti- 
tion to the tenant, &c. and a copy thereof left with the occupier, 
c. at leaſt forty days before the day of the return of the ſaid po? 
or attachment, if the tenant, &'c. do not, within fifteen days after 
the return of ſuch writ of pone, &c. cauſe an appearance to be 
entered in the court where the proceſs is returnable, then in de- 
fault of appearance the court may proceed to examine the de- 
mandant's title and quantity of his part or purpart, and award 3 
writ of partition accordingly, Vide 2 Bl. Rep. 1134, 5.* 
Declaration by one parcener or jointenant againſt the others, 
muſt ſhew how they are parceners or jointenants. Crs. El. Ca. 
Vide ante, (C. 34.) 5 ; 
But not where they are tenants in common; for they claim by 
ſeveral titles, and one is not eonuſant of the other's title. R. 
Cro, El. 64. . 1 
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do, if they are parceners, c. a declaration, which ſhews that 
vas the inheritance of the common anceſtor in tail, is ſuf- 
tent, without ſaying how the eſtate- tail commenced, R. Dy. 


0. b, : 
hut, if the declaration ſays that the plaintiff and defendant 


tete ſeiſed in fee, where it is found, that the defendant has only 
1 tail, the writ abates. R. Cro. £1, 760. 


(3 F. 3.) Plea. 


To the declaration the defendant may plead non tenent inſimul. 

But by the /. 8 & g I. 3. 31. plea in abatement ſhall not be 
umitted in partition: . 

And a writ of partition ſhall not abate by the death of defen- 
ant, 

80 the defendant cannot plead another writ of partition de- 
endg brought by him againſt the plaintiff, R. 1 Brownl, 158. 
Nor, non demiſit, for this amounts to nen tenent inſimul. R. 


| Brownl, 157. 


(3F. 4.) Judgment. 


After confeſſion of the action or iſſue tried for the plaintiff, 
dere hall be judgment quad partitio fiat. Co. Lit. 167. b. 

And thereon a writ ſhall iſſue to the ſheriff to make partition. 
U. Lit, 167. b. 

Upon this writ the ſheriff ought to attend with the jury in 
cron. Lit. ſec. 248. 

But now, by the /. 8 9 IV. 3. 31. if the ſheriff is ſick, Sc. 
te under-theriff with two juſtices of the peace may make par- 
mon: | 
and they are obliged to attend, on pain of 5 J. and ſhall have 
kes, He. 

The ſheriff, after notice to the parties, in their preſence, / 
atereſſe veluerint, muſt by the oath of the jury divide the tengments 
ito equal parts, with regard to the value, and deliver waer to 
ach parcener in ſeveralty. Co. Lit. 167. b. 

do he, who officiates as under: ſneriſf with two juſtices, ſtall 
wunder the //. 3 & 9 N. 3. R. per C. B. M. 6 Geo. 


and if the manor to be divided lies intermixt with other lands, 


dthat the jury don't know the limits, quantity, c. of the te- 


ments to be divided, and the owner of the intermixt lands will 


. ſhew the certainty of his land, yet the jury ought to make 
xition as well as they can. Dy. 266. a. 

After partition made, it mult be returned to the court, under 
be ſeals of the ſheriff and twelve jurors. Lit. ſec. 249. 
After return of the partition by the ſheriff, there ſhall be final 
ugment gued partitio prædicta ſtabilis umperpeturum teneat's Cs. 
ul, 168. a. 2 Bl. Rep. 1159.“ | 


tenant 


by by the /. 8 & g V. 3. 3t. if no tenant enters his appearance 
rihin fifteen days after the return of the attachment, upon af- 
«nit of notice to the tenunt, and copy thereof left with the 
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tenant of the land 40 days before the return (if he be not ge. rl 
mandant) the plaintiff may declare, and the court examine hig Gre 
title, Or. and give judgment by default with a writ of partition WM :-»! 
to ſet out his part in ſeveralty: | — 
And after ſuch writ executed upon eight days notice to te 6.2 
tenant of the land, and returned, judgment final ſhall be given A 
which ſhall conclude all perſons after notice, tho? not named in the k 
the proceeding, and tho the title of the tenant be not truly ſet uf 
forth. ; | 
Provided if any within 2 year after judgment, or if infant, . 
covert, nonſane, or out of the realm, within a year after inability 80 
removed, by motion ſhew a probable bar, or that the plaintiff had ted 
not title to ſo. much, the court may admit him to plead, c. or, So 
if he ſhews an inequality of partition, the court may award a new {rer 
partition. f 80 
ſerve 
(3G) Pqoceeding in Perambulatione facienda, error 
nage 
A WRIT de perambulatione facienda lies, when two lord 18. 
are in doubt of the limits of their lordſhips, wills, c. and 1 
by conſent appear in chancery, and agree that a perambulation be vt g 
made between them; their conſent ſhall be inrolled in chancery, 462. 
and thereupon a writ de perambulatione facienda ſhall be direct: d to (l 
the ſheriff to make perambulation, aſſump?” /ecum 12 nilitiu bk m 
Sc. per met & diviſ, Wc. F. N. B. 133. D. 134. C. * 
Or the king may grant a commiſſion to others than the ſnerii "<8! 


to make perambulation. F. N. B. 134. A. 
And if the parties cannot appear in perſon in chancery, 2 did. 
mus poteſiatem may iſſue to take their conſent, which ſhall be cer- 
tified, and thereupon a commiſſion or writ ſhall be awarded, 
F. N. B. 134. C. | 
So it may be awarded to make perambulation of two or thre 


So to make perambulation of a foreſt. Vide Chaſe, (G. 1.) 
The return upon ſuch writ or commiſſion ought to afcertz, 
the diviſion by metes and bounds. 


And perambulation made binds all parties to it and their heir: Bu: 
if the partics have a fee. F. N. B. 134. 4. \ F. N 
But perambulation by conſent of the tenant for life docs nc Th 
bind him in reverſion. F. M. B. 134. B. gels. 
Proceeding in pore, vide pg, (3 K. 6.) An 
| Bu! 
(3H) Pꝛoceeding in P2ohſbition. * 

P ROHIBITION is an action founded upon an attach 12 
ment for a contempt, where the defendant proceeds after 4 Th. 
Monet 


writ of prohibition ſerved upon him. 

*Leave to declare in prohibition only granted, when the ccut 
* . *3 + 3 =, 5 
inclines to prohibit; not when it inclines to the contrary. 15 


Rer. . i 


PLEADER. 


If on ſhewing cauſe, the rule is made abſolute, and plaintiſt 
freted to declare, yet defendant may refuſe to accept it, and 
ply to ſtay proceedings, and ſubmit ; and the court will ſtay 
noceedir 28 thereupon, without colts. Gegge v. Jenes, H. 14 
6. 2. Str. 1149.) 

p And the plaintiff muſt ſue gui tam, &c, becauſe a contempt to 
de king is uppoſed. 12 G. 61. Pide Prohibition, (I.) 

i ſeverai writs of prohibition are ſued againſt divers perſons in 

te fame ſuit, he muſt declare againſt them ſeverally. F. N. B. 


o. J | F 
Fo, if the ſame writ is ſerved in ſeveral counties, and they pro- 
| reed ſeverally. ibid. . 
| $o, ſeveral cannot join in prohibition, where the complaint is 
era! R. Cro., Car. 162. | 
80 the plaintiff muſt alledge a venue, where the prohibition was 
ferved, and the proceeding in contempt was, otherwiſe it will be 
ztor, tho there was judgment upon a writ of inquiry and da- 
mages found, R. 1 Vent. 348. 350. Raym, 387. 2 Jen. 
128. | 
[In prohibition, the contempt is but form, and the jury need 


not give any verdict about it, Statford v. Neale, M. 8 G. Str. 


$2, 

15 the iſſue lies on plaintiff, who does not appear at trial, 
he muſt be called, and nonſuited; and if defendant puts in his 
record, enters into his proof, as a verdict and judgment, it is 
negular, and ſhall be ſet aſide, Gardener v. Davis, P. 24 
b. 2. 1 Vilſ. 300] | 


(31) Pꝛoceeding in Quare Impedit. 
(3 1. 1.) The Proceſs, 


ALL writs of advowſon of a church, viz. right of advowſon, 
quare impedit, and aſliſe of darrein preſentment, by a common 

perſon ſhall be in C. B. Reg. 29, 30. 

But a guare impedit by the king may be in B. R. or C. B. 
. N. B. 32. E. 

The proceſs in quare impedit is ſummons, attachment, and dif. 
dels. 1 Brotunl. 158, 2 Inf. 125, 

And by the common law it was diſtreſs infinite. 2 Inf. 124. 

But now by the /. 5 2 H. 3. 12. Marl. if the defendant does 
not appear, nor caſt an eſſoin on the firſt diſtreſs, or before, there 
ſtall be judgment for the plaintiff, and a writ to the biſhop. 2 Inft, 
124. Dy. 353. 6. 1 Erownt. 158. 2 H. 4. 1. 6. 

Tho' upon the ſummons or pone, the defendant was not ſum- 
moned, bnt uibil returned, 1 Brownl. 158. 2 Inft. 124. 


By 
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By the ff. Marl. the ſheriff ought to make ſummons by geg Bl 
ſummoners, and return their names upon the original. 1 Brayy/ TI 
158. | N there 


5 | 

And if the ſheriff does not do it, diſceit lies againſt hin, Wl &. 
1 Brawnl, 158. Dy. 353-6 

The ſummons ſhall he ſerved upon the defendant, or at the 
church-door. 1 Brownl. 158. 2 Had. 265. 

And if he be not actually ſammoned, there ſhall not be judy. Ar 
ment upon default at the diſtreſs. R. 1 Ad. 248. 2 Med. 264, ways 

If there are two defendants, and one does not appear, Gs. 
upon the firſt diſtreſs, the plaintiff ſhall have judgment and 3 wel. 
writ to the biſhop, tho? the other defendant appears, and perhaps bus, 4 
ſhall have a writ to the biſhop alle: 2 Inſt. 124, 5. R. Bend. 
7 Je 36. "Pp 

And if all the defendants make default upon the diſtreſs, the 
plaintiff ſhall have judgment againſt all; for all are ſuppoſe fa 
diſturbers. R. Mo. 8 1. | 

But upon default after continuance, there ſhall be a dif-inga; 
inſtead of a petit cape. 2 H. 4. I. b. et 
But before a writ to the biſhop, the plaintiff ought to make well 
title, and there ſhall be proceſs to inquire of four points. X. 1, 
81. Vide poſt, (3 I. 11.) Shall make title. Bend. pl. 136, 207, ſatare 


At the return of the ſummons, or pore, the defendant my er 
have the common eſſoin. 2 It. 125. 1 Brownl, 159. Vid 90, 
ante, (2 V. 1.) | wot th 
Or an eſſoin de malo lefti, Semb. 2 Inſt. 124, pant 
And if there are ſeveral defendants, one may be eſſoined after fit be 
another. 1 Brownl. 159. 80 


But the defendant ſhall not have an eſſoin de ſervitis regis, it 
terrd ſanct', or ultra mare. 2 Lift. 125. 1 Brownl. 160. 


Nor ſhall have protection, nor his age. 1 Þrowvnl, 160. Put 

So by the /f. 12 Ed. 2. fl. 2. after default and re-ſummons the il . ** 
defendant ſhall not have an eſſoin. R. Cro. Car. 341. iter x 

If the defendant caſts an eſſoin, the plaintiff ought to achourn x med 
it for fifteen days, otherwiſe he ſhall be nonſuited. 1 Braun, And 
159. Dal. 81, 2. | rs 

And at the day given by the adjournment the defendant need In u 
not appear, nor before the return of the diftringas. 1 Brown: + * 
150. | 2 

By the common law, and now by the ff. Art. ſup. Chart. 15. 80 fi 
in ſummonſes and attachments, there ought to be 15 days ex- bi, 
cluſive at leaſt between the 7-/e and return, in which time, at 20 80 th 
miles per diem, any one may come from the extreme part of Eng- nde 
land. 2 Inft. 567. | 

By the . Marl. 52 H. 3. 12. in darrein preſentment, or quar? 
un pedit, there ought to be only 15 or 21 days before the return. 

Or a longer day may be given by conſent of parties. 2 bh b- on 
124. Clare 
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But ſuch conſent ought to appear upon record. Bid. 

The ſummons ought to be teſted the ſame day it iſſues, that 
there may be no prejudice in reſpect of Jap/ſe, Reg. 30. a, Bra, 
Qu, Imp. 15 J. | 


*% 


(31. 2.) Original. 


An original in quare impedit may be ſued de ecclefia, which al- 
ways imports a rectory, or parſonage. F. NM. B. 32 H. 

do it may be by common law, or at leaſt by the ff. W. 2. 5. de 
mpellis, prebendis, vicariis, Spital“, priorat, abbat' et aliis domi- 
lu, que ſunt de advocationibus aliorum. 2 Inſt. 363. 2 Rol. 98. 

And therefore of an archdeaconry. R. 1 Leo. 205, 1 And. 

4 | 
"The writ ought to name the advowſon truly as it is, viz. er- 
thfa, vicar, &c. F. NM. B. 32 H. 33. F. G. | 

Yet, if it be in the disjunctive, ad ecclefram five hoſpital, it is 

K. Co. El. 791. 
Vet the writ may be general and the count ſpecial : as, if a quare 
njedit be brought by him who has only a moiety of the advowſon, 
i the advowſon medietatis ecclgſiæ, the writ may be general, pre- 
ſutore ad eccleſiam, and the plaintiff ſhall count upon the ſpecial 
matter. F. N. B. 33. A. 5 G. 102. b. 10 Co. 135. 

80, if the plaintiff has only the nomination, collation, c. and 
ut the right of preſentation, the writ ſhall ſay preſentare, and the 
plaintiff ſhall count ſpecially. F. N. B. 33. B. C. D. E. and 
fit be nominare, it abates. 1 Brownl. 159. 

So the writ may ſay generally, gue ad naſtram ſpectat“ dena- 
fmem, and the count declare by what title. R. Gro, El. 241. 
N. 3 Lev. 377. 1 Leo. 227. 

But if there be a diſtinct patron and incumbent of one moiety 
it part of a church, and another patron and incumbent of the 
ther moicty or part, the writ is good, if it is ſpecial pre/entare 
ud medietat”, c. eccleſie. R. 10 Co. 135. b. | 

And ad rector medietat', or medietat” refer, is of the ſame im- 
pitt. 4 Co. 75. | 

In what county it ſhall be brought. Vide Action, (N. 1, &c.) 

If it abates by death, it may be brought by journies accompts, 
Ion. 15 8. l 
do ſummons and ſeverance lies, if one plaintiff will not ſuc. 


Fo the plaintiff may have ſeveral quare impedits againſt ev 
klendant, Vide Abatement, (H. 24.) IM 


(3 I, 3.) Declaration in Quare Impedit, 
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If one defendant appears before the others, the plaintiff may (z 1. 3 


&clare agamit him ferred cum, &c, 1 Brownl. 159. 
A quare imped:t ſhall be brought by the king, in right of his 
den, or upon a title by Japſe. | | 


Or 


cumbent; but then the plaintiff ſhall not have a writ to the 
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Or by a common perſon, h A 
Several, who have the ſame title, may join. II. 134, i ;, 
A man, who has the nomination, and another, who has de If 
preſentation, may join, if a ſtranger preſents. Dy. 48. a, in marg, he ni 
Or have ſeveral quare impeditt. Mo. 49. Dal. 48. 80 


An executor or adminiſtrator may have a guare inpedit upon an 
avoidance in the -life-time of the teſtator, &c. R. Fay, 95; 
Lut. 1. Sav. 118, 1 Leo. 205, I And. 241. f TI 

But this is where the advowſon is preſentative; for where it i; 
eonative, the turn goes to the heir and not to the executor, Cn. pref 
2 Wil. 150.* — 

If a grant of the next avoidance be to two, and one releaſe; IT. 
to the other, the releaſee alone may have a guare inpedit, R. Bu 
Me. 467. , 
A quare unpedit is uſually ſued againſt the patron, who pre. — 


ſents, the incumbent who was preſented, and the biſhop, Or 
1 Brownl. 159, ET | Or 
But the writ does not abate, if the biſhop is omitted ; and Or 
therefore it will be well to omit him, if the church is full. 4. Aue. 
20. | Or 


Yet the biſhop, if he is omitted, may preſent by lapſe, except * 
when a ne admittas is ſued by the plaintiff within fix months, „ b. 
Reg. 31. 4. G. Lit. 344. b. Heb, 320. * 

Semb. that the biſhop may preſent by lapſe tho a ne admitlas be & 
delivered within ſix months; but he cannot admit the clerk of the WW . 
Parts or of any other preſented within fix months. F. N. J. 
48. L. | 3 

So che writ may be againſt the patron alone, omitting the in- 


biſhop to remove him, if he was admitted, pengente lite. C. Lit, 
344. bo F. M. B. 35. C. | 
So in a writ of right of adyowſon, the incumbent ſhall not be 
named. Hob. 319. 
Nor ſhall be removed, if the plaintiff recovers, Hob. 319, 
Sav. 109. | | 

So — be againſt the incumbent alone, where the patron it 
not diſturbed, nor has prejudice by the ſuit: as, in quare ind 
upon an 2yoidance by ſimony of the incumbent, Semb, Lut. 1089, 
R. 3 Lev. 16. 206. Fl 


v preſ 
preſcrij 
80 tl 


So, in quare iimpedit by him who has the nomination to a churcl TF 
in the preſentation of an abbot, which comes to the king, and he weſun 
reſents a clerk, without any nomination, the grare imp:dit ſhall So, i 
be 2gainſt the incumbent alone; for the king cannot be a diſturber ſueet tt 
R. Dy. 48. as a 80 th 
So, where the incumbent is collated by lapſe, or is the only ace; 3 
diſturber. 1 Lev. 45. R. 2 Leo. 58. Sav. 108. de chu 
So, in every caſe, where the intereſt or eſtate of the patron ' "00 


not deveſted by the judgment in the guare impedit. R. 7 Ce 
20. a. 
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and it is ſafeſt not to make more defendants than neceſſary. 
Hb. 320. 

If = patron is not named a defendant, when he ought, if it 
be not pleaded in abatement, it (hall not be error. R. 2 Cre. 651. 

80, where the king is patron, it thall be ſued againſt the pre- 
en ee only. Keil. 5 3. a: 


The plaintiff in guare imprdit muſt alledge a title to the advowſon 
n ſome one, from whom he claims by deſeent. Hab. 102. For 
ipreſentment without a title to preſent is not ſufficient. Yau. 57. 

And generally he ought to alledge a feifin in fee. Vide ante, 
C. 19, & c.) 
bb, that he was ſeiſed generally, ſhall be intended in fee. 
H. 6. 4. 6. 

50 ſeiſin for life is ſufficient. Semb. 8 H. 5. 4. b. 

Or by purchaſe. 

Or by grant of the next avuidance, 8 H. 5. 4. 5. Lut. 1. 

Or by grant of an eſtate for life, for years, or other particular 
etate, Sembe. 5 Co. 98. a. | ; 32 

Or he may alledge a title to the advowſon in himſelf, Hob. 102. 

And a title to the advowſon, as well as preſentment, ought 
p be alledged in the taſe of the king, as well as of a common per- 
fn. Yau. 5 7. | | 

So the king ought to alledge in what right he is ſeiſed. 
Li. 227. 6 

[f the Mlaintif claims by a gift in tail, he muſt alledge a title 
o the advowſon in the donor, and derive his title under the donce. 
Hut. 31. be 

$o, if the plaintiff claims a right to preſent againſt common 
tent, he muſt ſhew the commencement of it: as, if he alledges 
preſentations by turns, he muſt ſhew how this commenced, by 
reſerivtion, compoſirion, or otherwiſe. Dy. 299. 3 Les. 162, 4. 

Yet if A. was ſeiſed of a manor to which an advowſon, viz. 
v preſent twiez, belongs, c. it is ſufficient z for this ſhews a 
preſcription. R. Dy. 299. @. | 

50 the plaintiff muſt thew whether the adyowſon be appendant, 
ain groſs, Semb. Lut. 1. Vau. 7, 8. 

But if the king intitles himſelf to a preſentation by a ſimonĩacal 
untract, it is ſufficient to alledge a preſentment by ſuch an one, 
a de jure pertinuit, Without ſhewing what title he had to the ad- 
wuſon; tor the king is a ſtranger to itz Semb: Lut. 1093. 

80, if the plaintiff alledges that he was ſeiſed of the advowſon, 
let to preſerit every firſt turn, it will be good. R. M. 867. 

do the plaintiff muſt ſhew a title in himſelf before the avoid- 
ue; and therefore if the acceptance of a plurality, by which 
ke church is void, be alledged at a day before the grant of the 
txt aroidan ce, by which the plaintiff claims, it will be bad. &. 
tier Verdi? for he Plaintiff. . Dy. 129. b. Bend. pl. 79. 

I chere are ſeveral plai:itiffs, and they vary in title, the writ 
lates, R. Ao. 184. of 

Vel. V. 33 If 


737 


(31.4) 
Muſt cher 


a title 1» the 
ad vo wien. 


Sr 11 


- - : - 
r 


4 
L - 


P. LEA D E RX. 


If tenants in common make compoſition to preſent by turnt 8 
the plaintiff in his count muſt mention the compoſteion, before it the 1 
is executed. Dy. 29. a. | bl 

So, in every caſe where the plaintiff ſhews a right to preſent cient 
by turn, he ought regularly to ſhew how ſuch right commenced and 
by preſcription, compoſition, or otherwiſe, Semb, Dy. 259, k 14 

299. 6. T 
And it may commence between parceners, joint-tenants, and gran 
tenants in common, by record, or by deed. X. 1 Sal. 43. g8. 

But after every tenant in common has preſented in his turn, if 
the compoſition is executed, and it need not be ſhewn, Dy, 29, a, he m 
1 Sal. 43. : Bl 

So a compoſition by parceners need not be fhewn ; for it may 1 J 
be without deed. Dy. 29. 4. 1 Sal. 44. It 

So, where the plaintiff claims a turn to an advowſon append. lay, 
ant, he need not ſhew the commencement of the preſentation by f. 20 
turns, whether it was by preſcription, compoſition, or otherwiſe [f 
for the appendancy imports a preſcription. Dy. 299. that / 

And the plaintiff may claim the entire advowſon when it is his Tt 
turn. X. 1 Browrl. 165. fore i 

The crown has a prerogative right to preſent on the promo- paro 
tion of an incumbent to a biſhopric; but where this happens in Da, 
the caſe of a right in patrons to preſent by turns, it does not make Bu 
a turns 3 Will. 232.* next. 

*Where an act of parhament unites three churches, and gives bon | 

the firſt preſentation to the patron of the church of which the (I 
living was of the higheſt value, without taking any notice of the nd 2 
others, and it appears on the face of the declaration that a certai off, 
order of preſentation has taken place under the act of parliament (B 
which has been acquieſced in, that is ſufficient ground for pre 
ſuming that the order ſet forth, is the true order according to the Tl 
meaning of the act of parliament. 3 Jil. 233.* Ar 

So in quare impedit by a grantee of the next avoidance, he mul n the 

ſhew that it is the next avoidance, | Semb, Dy. 129. b. =_ 
u 

The plaintiff in quare impedit ought always to alledge a preſent ty, | 
ment by himſelf, or by his anceſtor, or ſome other under whon 
he claims. Yau. 17. 57. | 

Tho' the advowſon be veſted in the patron by act of parliament 
Semb. 3 Lev. 436. Cont. 21 Ed. 4. 3. b. To 

And regularly a preſentment ought to be alledged to have bee hn 
by him who has the inheritance. 5 Co. 97. 6. b in), 

And it may be alledged to have been by him, from whom tl Th 
plaintiff purchaſed. 2 Inf. 356. An 

So, if a preſentment be alledged by a tenant for life, for year: vitho 
or other particular tenant, it is ſufficient for him in revertiol I 
5 Co. 98. a. | ſendz 

So, if the plaintiff ſhews a grant of the next 1voidance, au N 10 
alledges a preſentment by a grantee, it is ſufhcient for him, wh Vx 
claims under the grantor ; for he preſented in right of the grant Th 
R. 5 Co. 97» b, Cre. El, 5 18. . 450. Serb, Dy. 100. 1 Fe. ( 
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80 in zuare inpedit, a purchaſer may alledge a preſentment by 
the vendor. 2 u. 356. 

So in quare impedit by a tenant for life, or years, it is ſufff. 
cent that the plaintiff alledges ſeiſin in the leſſor, the demiſe, 
and a preſentment by the leſſee himſelf. Dab. Hab. 285. R. 
1 Les. 220. 

The aintif may alledge preſentments by the grantor and the 
rrantee of a particular eſtate, and it will not be double. 5 Ce. 
g8. a. Cro. Al. 518. 

if the plaintiff alledges a preſentment, without a precedent title, 
he muſt ſay that it was tempore paris. 1 Nod. 230. 

But he need not, if - a precedent title is alleged. R. 
| Mod. 230. 

It a preſentment be alleged by a common perſon, he myſt 
ky, that the clerk was thereon inſtituted, and inducted. Bend, 


297. 
of by the king, or by hini, who intitles himſelf by the king, 
tat he was inſtituted, is ſufficient. Bid. 

The laſt preſentment regularly ſhall be mentioned, and there- 
fore if the biſhop preſents by lapſe, upon the next avoidance, the 
patron in g unpedit ſhall make mention of that. 3 Les. 18. 
Dil. 75. | 

But if there be an uſurpation upon the king, a grantee of the 
next avoidance need not mention that, but only the laſt preſenta- 
ton by the king. 3 Leo. 18. Heb. 140. R. Dal. 75. 

[The crown as well as a ſubject muſt alledge a preſentation ; 
nd a commendam retinere is not ſufficient. Rex v. Bifonp of Lars 
bf, H. 8 G. 2. Str. 1006.] 

(But the want of it is cured by verdict. Bid. 


The plaintiff in guare impedit ought to allege a diſtutbance. 
And if it be by an executor or adminiſtrator upon an avoidance 
n the life of the teſtator, a diſturbance in the life of the teſtator 
6 ſuſſicient. R. Save 99. Tut. 2. 

But he ſhall not ſay, in retatdatiorze executionis tgſttmitnti. R. 
lev. gg: R. 1 Leo. 205: 


(3 I. 7.) Pleas in Quart Impetit. 


To a declaration in guare impedit the defendants may imparl. 

And afterwards may join in plea, or plcad feverally. Ero. Qu. 
im). 157. 165. 

The defendants ſhall plead in abatement, or to the action. 

An ordinary cannot plead in abatement, or caſt an eſſoin, 
Without making himſclf a diſturber. Hb. 200. 

la abatement the defendant may plead, that the plaintiff or de- 
— is miſnamed, or has a falſe addition to his name. Bend. 

log. | | 

Variance between the count and writ, Sal. 559. 


9.23. 


That there are two churches, and neither without addition, 


e. or, that the church is miſnamed. Vide Alutement, (H. 
2342 So 
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So the incumbent may plead in abatement that ſuch an one i B 
not named a defendant, when he ought to be. 7 Co, 25. . wit! 
Hab. 316. Vide ante, (3 I. 3.) «4 

But the biſhop cannot plead in abatement that the patron is not P 
named. Hob. 317. 918 

So he may plcad another grare impedit depending for the (ame Ir 
diſturbance, R. 1 Brownl, 163. Vide Abatement, (H. 24.) diſtu 

So, tho' it is for another diſturbance for the ſame avoidance, U. | 
R. Hob. 137. W | T 

Or adds another defendant. R. Hob. 138. Hb, 

So he may plead in abatement darrein preſentment. Vide Abate If 
ment, (II. 26.) 230. 

| [ 

So he may plead plenarty, before the writ purchaſed, of ba 
the preſentment of the plaintiff himſclf. Th, D. J. 11. c. 42. ew 

20. N : kb; 

Tho' he does not ſay, that the plenarty was for ſix months, 1 
Th. D. J. 11. c. 42. / 20. R. by common law; for by inſtitution rb 
and induction, or by inſtitution only, againſt a common perſon, U 
the church is full, and the plaintiff ſhall loſe his preſentation hic pin 
vice for ever. R. 6 C. 49. a. her 

So he may plead plenarty for ſix months before the purchaſe e „de 
the writ, of the preſentment of the defendant himſeif, Th, D, If; 
J. 11. c. 42. þo 22. | | | An 

Or, of the preſentment of a ſtranger. Co. Ent. 498. b. before 

By the common law plenarty before the writ for any time was 90 
a good plea. 2 1ſt. 360. Xs | Ent, 

But by the ff. I. 2. 5. it muſt be a plenarty ſor ſix months. Bu 

And it ought to be fix months before the firſt writ, if an his dit 
other writ be ſued by Fourneys Accompts, Th. D. J. 11. 4. 42 zuin 

8. collate 

But generally, plenarty is no plea againſt the king. 2 Inf 3614 If 

Tho' he claims in right of his ward, Sc. and not in jure core lim, t 
2 Inft. 361. R. 1 Leo. 226, 25 N ler by 

Yet, if the defendant alleges a right of advowſon in himſel 80 
he may plead plenarty for fix months againſt the king. 1+. by! 
J. 11. c. 42. / 7. 17. Dub. ſ. 3. | 4 85. 

S3o, by the law, plenarty ſhall be a good plea againſt the queen 801 
2 Iuſt. 361. | 7 | do t 

So plenarty, upon a collation by a biſhop by wrong, is no ple tarerſ 
R. t And. 243. Sav. 118. If t] 

So, tho? the biſhop collated after a /apſe. Dub. 1 And. 243. bay 

If the defendant pleads plenarty, he muſt ſhew of whoſe pre dot 
ſentment. Th. D. J. 11. . 42. /. 2. tarerſ 

And at what time. Bid. a But 

So, regularly, if the defendant pleats plenarty of the preſent nnot 
ment of an eccleſiaſtical perſon, he ought to thew the right 0 preſent 
patronage in him. Th, D. I. It. r. 42. / 4, 5 And 

$0, if he pleads plenarty of the preſentment of himſelſ by ſuch be pre 
an one, R. 1 Brownl, 162. Ns ne 


U 
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But a lay patron may plead plenarty of his own preſentment, 
without ſhewing a right to the patronage in him. Th. D. J. 11, 


4 42. 7. 4. a 
Plenarty ſhall not be intended, if it is not pleaded, Jon. 332. 


In bar of a quore impedit, the biſhop, to ſhew he is not a 
liſturber, may plead, that he claims nothing but as ordinary. 
(:. Ent. 498. d. Hib. 198. 38 Ed, 3. 2. Keil. 43. a. 

The ordinary muſt diſclaim or admit himſelf a diſturber. 
H. 220. Vide ante, (3 J. 7.) 

If he refuſes a clerk without cauſe, he is a diſturber. 1 Les. 


130. ä 

t the hiſhop pleads that the king made A. dean of, &. 
wiereby he became paſleſſed of the church in queſtion, he muſt, 
hew that the church is a member of the deanery. Rex v. Arch, 
kbp of Ardmagh, T. 3 G. 2. Str. 837. 

The clerk may plead, that he claims nothing but as perſona un- 
prfonat” ex preſentatione of ſuch an one. Re”, 

Upon ſuch plea by the biſhop, the plaintiff may have judgment 
xzinſt him with a writ to the biſhop, but cet executio till the 
ather pleas are determined. Yau. 6. Hob. 320, Keil. 43. a. 
Wide 234, 5. Vide paſi, (3 I. 12.) | | 

If a ceſſat executio is not entred, it is only form. R. 1 Rol. 363. 

And if there be not a ceſſut execulio, it is error, if execution be 
fore the other pleas are determined. 1 Rol. 363. 

do every other defendant may plead qued non impedivit. Win, 
Ext, 709. Pau. 59. ; | 

But, if the biſhop diſclaims, and the plaintiff does not accept 
bis diſclaimer, but will maintain him a diſturber, and it is found 
gainlt the plaintiff, he ſhall not have a writ to remove a clerk 
wilted pendente lite. Hob. 3 20. 

If one defendant pleads non impedivit, and it is found againſt 
Im, there ſhall be a writ to the hiſhop with a ceſat executis till the 
gen between the others is determined, 1 Brown. 159. 

do the plaintiff upon ſuch plea may have a writ to the biſhop, 
by replication maintain the diſturbance in order to have dama- 
ts Vau. 5 8. 

do the defendant may plead in bar a releaſe, 

do the defendant may plead, that he is parſon impar/enee, and 
twerſe his reſignation. 

If the incumbent pleads, that he is per ina imper/onata, he ought 
bay of whoſe preſentation. Heb, 320. | 

80 -w defendant may plead ia bar a preſentation upon title and 
mrerſe. 

But if the incumbent pleads a preſentation of ſuch an one, he 
ennot make title except to the ſame patron, by whom he was 
reſented. Jen. . Hob. 321. | 

And therefore, if he pleads himſelf to be perſona imperſonata of 
Me preſentment of ſuch an one, the plaintiff may reply that he 
not preſented by him. R. Jen. 5. But it will be more 
Amal to lay, that he is not perfona imperſonate, or to ſhew by 

3B 3 | whom 
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whom he was preſented, and then traverſe the preſentment al. 2 

leged. Hob. 321. Yet the other way is ſufficient on a genery leal 

demurrer. Hab. 321. FRI. 7 
So by common law the incumbent or biſhop ſhall not pleag he | 

to the right of patronage ; for every one ought to plead apt mat. [ 

ter, and he has nothing in the patronage. 7 Co. 26, g, Hs. 
18. Jon. 5. 


Yet, by the f. 25 Ed. 3. J. to avoid feint pleading in the pa. title 
tron, the archbiſhop, biſhop, &c. and poſſeſſor may counterplead / 
the title of the king. | pref 

And therefore every incumbent inſtituted and inducted may 25 2 
plead to the right of advowſon. 7 Co. 26. 4. Hob. 319. be 

So an incumbent by collation, Hob. 319. tho! 

So, if he be inſtituted ; for by inſtitution the church is ſu apiX 
againſt a common perſon ; and the /. 25 Ed. 3. 7. by equity ex- 11 
tends to common perſons. 7 Co. 26. a, Dy. 1. b. in marg. 8 

Otherwiſe, if he was only preſented. R. Dy. 1. 6. 2 
Or, in the caſe of the king, was only inſtituted, Hob. 319, 8 

Or, if after inſtitution he reſigns, or is created a bithop, pend prel; 
ing the writ. Dy. 1. b. in marg. Hob. 319. he c 

But the incumbent ſhall not only counterplead the king's title B 
but ſhall alſo make title to himſelf, Heb. 319. Vide 5 2 ant, 

And mult ſhew himſelf poſſeſſor. R. Dy. 293, 4. tray! 

80 by the ff, 25 Ed. 3. 7. an archbiſhop, or biſhop, who col deſt 
lates by /apſe, may make title to the patronage in a quare inne Vau 
brought by the king. Hob. 318. * 8 

So in a quare impedit by a common perſon, who is not thi pref 
rightful patron, where the biſhop preſents by lapſe, Heb, 319. the 

But an ordinary, who has not collated by /apfe, cannot picad ti the : 
the right, ſince the ,. 25 Ed. 3. any more than by the commor $ 
law. R. Heb. 319. Fon. 5. h Vau 

In guore impedit the defendant is actor, and may have a wi 80 
to the biſhop, if judgment be for him, as well as the plaintiff chin 
Fau. 7. 4 Kal, 

And when the defendant is actor, and requires à writ to th trave 
biſhop, he muſt make a title in himſelf, as well as the plaintift If 

id. | x lepr 

And therefore he muſt alledge a title to the advowſon. Yau. 8 2 
Pide ante, (3 J. 4. ; oc, 

A preſentation in himſelf, or another under whom he claim: ſeifir 
Pau, 7. Vide ante, (3 1. 5.) $ 

But where the defendant has preſented, and his preſentee fend 
inſtituted and inducted, ſo that a writ to the pe for him is nd the 
neceſſary, he is not then regarded as an actor. Yau. 7, Sem! 

And therefore, if the defendant controverts the title, alleg 0 
by the plaintiff, and does not ſtand upon his own title, he ma wid 
allege a title pro firmd, and that his clerk is induQted, witho that 
alleging a preſentment in himſelf. R. You, 8. ; preſe 

' So, if the defendant demurs to the plaintiff's count, which Cur 


adjudged inſuthcient, the defendant ſhall have a writ to the » 
thop, without making title. Dy. 24. ö. c 
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80, in a quare impedit by the king, if the defendant ſhews 2 
keaſe by the king's anceſtor to A. and that during his poſſeſſion B. 
reſented him, it is ſuſſicient, without ſhewing a title in B. for 
he ſnews the eſtate out of the king. X. 1 Les. 45. 

It the defendant traverſes the title alledged by the plaintiff in 
his count, the traverſe muſt be of a matter not only inconſiſtent 
with the defendant's title, but which alſo deſtroys the plaintiff's 
title, if it be found againſt him. Yau. 8. 

As, if the plaintiff alleges ſeiſin of an advowſon in groſs and a 
reſentation in himſelf, and the defendant alleges a ſeiſin of it 
25 appendant, he ought not to traverſe the ſeiſin in groſs, tho' it 
be inconſiſtent with the defendant's title; for if he preſented, 
tho' by uſurpation, he has a title, whether the advowſon be 
pendant or in groſs. R. Jau. 9, 10. Semb. Dy. 78. 6. 


1 Leo. 154. : 
8o he ought not to traverſe the ſeiſin of the advowſon, 


Jau. 12. 

So, if he alleges ſeiſin of the adrowſon as appendant, and a 
preſentment, without ſaying that he preſented to it as appendant, 
he cannot traverſe the appendancy. R. 1 And. 250. Pau. 15. 

But, if the plaintiff alleges ſciſin of the advowſon as append - 
ant, and a preſentment to it as appendant, the defendant 'may 
marerſe the appendancy, or the preſentment, for one or the other 
leſtroys the plaintiff's title, if it be found againſt him, X. 
Jau. 15. R. 1 Les. 154. 

So, if the plaintiff alleges ſeiſin of it, as appendant, and a 
preſentment by the king by lagſe, and the defendant ſays, that 
the king was ſeiſed in groſs, and preſented, he ought to traverſe 
the appendancy. Par. 13. 

So, if the defendant alleges appendancy to other lands, &c, 
Vat, 1 2. 

So, if the plaintiff alleges ſeiſin in groſs, and the defendant, 
caims 2s appendant, he ought to traverſe, that it is in groſs. 
Keil, 51, 5. Semb, Keil. 91. a. Tho? there R. That he may 
traverſe the ſeiſin in groſs, or the preſentment. 

If the plaintiff alleges a vacancy by the death, reſiguation, or 
tprivation of the former incumbent, and the defendant alleges 
n avoidance by the other means, as, by a ſimoniacal contract, 
&: he mult traverſe the avoidance by death, &c. and not the 
ſin, appendancy, &c. Jau. 16, 

So, if the plaintiff alleges a vacancy by death, and the de- 
Endant alleges an avoidance by plurality, by which it belongs to 
+ king by lapſe, he ought to. traverſe the avoidance by death, 

« Save 78. 

[On quare impedit by the king, for the next turn of a living 
wid by promotion; if defendant confeſſes and avoids by pleading 
lat the crown preſented A. who is. fince dead, and himſelf now 
preſented, and parſon impar/5r:ee, he need not traverſe that the 


Curch is vacant by the promotion; if he does, it may be paſſed - 


over, and iſſue taken on the avoidance, {Rex v. Archbiſhop of 
drimagh, T. 3 C. 2. Str. 837.] 
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So, if the defendant by his plea ſhews a title ſubſequent to the 
plaintiff's title, he need not traverſe it; for he confeſſes and 
avoids. Vids ante, (G. 1. 3.) | 

As, if the defendant alleges a ſeiſin and preſentment ſubſe. 
quent to the preſentment alleged by the plaintiff. Yau. 16, 

If the defendant alleges a ſeiſin and preſentment by the king, 
and the plaintiff by his replication alleges a grant by the king to 
him, and a preſentment by the grantee, and upon his death a pre. 
ſentment of the king by lapſe, Wc. this avoids the preſentment by 
the king. R. Jon. 12. | | 

(Subſcribing the articles need not be averred in the plea, ner 


in the declaration. Rex v. Avchbiſbop of Ardmagh, T. 3 C. 2. 


Str. 837.J 


(3 I. 10,) Replication. 


If the plaintiff replies to the defendant's title, it is not ſufficient 
to deſtroy the defendant's title, without maintaining his own title. 
Van. 60. 

Tho? the king be plaintiff. R. Yau. 6r. 

But where the king's title appears, (being found by office or 
other matter of record) there the king may relinquiſh his title, 
— eſtabliſhed by record, and traverſe the defendant's title, 

au. 62. 

If a biſhop pleads, nothing but as ordinary, and dies, another 
defendant may ſuggeſt his death on the roll, and pray that the 
plaintiff may reply, and if he be nonſuited, it ſhall be peremptory. 
R. Sal. 559, AG 


(3 JI. 11.) Judgment in Que Fnpedit. 


In a guare impedit by the king, the attorney- general may enter 
2 nolle praſegui, upon which there ſhall be judgment, quad defend: 
ants eant fine die, Townf. Jud. 177, 8. F 

90, if there be judgment againſt the king upon a verdict or de: 
murrer. Townf. Jud. 179. 3 N 

If the plaintiff is nonſuited, it is peremptory, and the defend- 
ant ſhall have a writ to the biſhop. 1 Brewnl. 161. 

And if any defendant bars the plaintiff, his action fails. 
1 Brounl. 161, 162. | ; 

In quare impedit by the king or a common perſon, if the ordi- 
nary claims nothing but as ordinary, there ſhall be judgment 
againſt him with a ceſſat execuria quouſy, &c, Hob. 198. Vid 
ante, (3 I. 9.) 

If the plaintiff does not accept his diſclaimer, but maintains 
him to be a diſturber, and he is found fo, there ſhall be judgment, 
and the ordinary will be ſubject to anſwer damages. Hob. 320. 
Vide Damages, (A. 3.) | 

If it is found againſt the plaintiff, he ſhall be barred, and can 


not have judgment, or a writ to the biſhop, Heb. 320. Tho! 
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Tho! the biſhop collated by /apfe, pendente lite, and ſo the clerk 
collated ſhall not be removed. id. 

If the patron and incumbent confeſs the action, or nil dicumt, 
c. there ſhall be judgment for the plaintiff, and a writ to the 
biſho . 

8. if judgment be given agaipſt them upon a demurrer. 

If a verdict in quare impedit be found for the plaintiff, the jury 
ought to enquire ex officio of four points viz. whether the church 
he full, 2d. Of whoſe preſentation. 3d. The value of the 
church. 4. How long vacant. Keil. 57. 6. | | 


Heb, 18, 
50 - ſhall be a writ of inquiry, upon a judgment by de- 
fault, or upon demurrer, to enquire of thoſe four points. Dy. 
241 . b, : 
Or after a verdict, if the jury omit it. Townſ. Jud. 191. 
Dy. 135. a. 8 
J Aud dil this is executed, the writ to the biſhop ſtays. 1 Bro. 
a Ent. 327. | 

But — inquiſition, which ſinds the church full of the preſenta- 
tion of a ſtranger does not hurt. Dy. 77. 4. 

After a verdict before juſtices of aſſiſe, by the f. V. 2. 30. 
9. 12 Ed. 2. 4. 14 Ed. 3. 16. the juſtices may give judgment 
immediately, and award a writ to the biſhop. Dy. 76. b. 2 Inf. 

a. Hob. 327. | 

Or it may be give C. B. 2 Infl. 424. Kel. 57.b. Dy. 
135. 4. 

And error may he 
0. B. Dy. 77, 4. | 

If judgment be given far the plaintiff to recover his pre- 
ſentation, execution ſhall be by a writ to the biſhop. Vide psf, 
(31. 12.) 


he judges of afſie, or to the judges of 


If it be given for damages, as it may by the /. V. 2, 5. ex- 


= tcution ſhall be by F. fa. or elegit. 1 Brownl. 158. 

3 Bur not by capias ad +4 46m Did. 

4 If in a guare impedit between common perſons a title appears 
_ ir the king, judgment ſhall be given for the king, and a writ to 
. * for the king's clerk. F. N. B. 38. E. Bend. pl. 30 1. 
3 And. 53. 

80, in a —— impedit by the king, if the iſſue be whether the 


nz is ſeiſed of the advowſon of B. and it is found, that he is 
_ {id of two turns, and the biſhop of the other turn, and it ap- 
1 be the king's turn, there ſhall be judgment for him. X. 


_ rv. 164. Heb. 118. 
F But if a title for the king appears by the defendant's plea, there 
bal not be a writ for the king's clerk, without the plaintiff's 
_ non of his title upon record. K. Flab. 126. 2 Cre. 216. 
Judgment by the common law was only for recovery of the 
preſentatian, and a writ to the biſhop. 5 Co. 58. 6. 
By the f. V. 2. 5. the plaintiff ſhall alſo recover damages. 
i G. 58, 6, : | 
But 


r * Band MU 
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e EO HR 


And this is fince the „g. WW. 2. 5. not by the common law. 
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N. B. 38. N. Semb. cont. 1 Brownl, 15 8. Vide ante, (3 b 1 
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But ſinee the ſtatute, the plaintiff may wave the benefit of ;; 
and take his judgment at common law. R. 5 Co. 59, a. 
When damages or coſts are allowed in quare impedit, vid: Coft: 
(A. 2.)— Damages, „A. 2, 3.) | 


(3 I. 12.) Writ to the Biſhop, 


After judgment in quare impedit, the plaintiff or defendant 
for whom the judgment is given, ſhall have a writ to the biſhop 
to admit his clerk, if he be not before inſtituted and indutteg, 
F. N. B. 38. B. 

And it ſhall be directed to the ſame biſhop, who is defendant, 
F. N. B. 38. 1 Brownl. 159. 

Or, if he be the patron, to the metropolitan, Dy. 353. l. 
For it ſhall be to one or the other at the plaintiff's election. Vii: 


Certificate, (I. 3.) an 
Or, if the biſhop is abſent, or out of the realm, to the guar. thi 
dian of the ſpiritualties. Dy. 350. a. 77. a. 25 
If the archbiſſ op of Canterbury is plaintiff, it ſhall be to the T 
archbiſhop of York. Per Holt, Sho. 329. 19 
It may be to the archbiſhop upon a judgment in qrare in pelit 6 

in Wales; for it is within his province, R. For. 332. Ser 
But the defendant ſhall not E. a writ to the biſhop, if the g 
quare impedit abates for form, or falſe Latin. F. N. B. 38. H. ] 
So, if the patron makes default to the difringas, he (hall not par 
have it, tho' it abates by the incumbent's plea. F. N. B. 38. H. ] 
Semb. cont. Bend. pl. 136. 207. plu 
So, if a quare impedit abates for form, miſnomer, or inſufficiency, 47- 
F. N. B. 38. H. R. 7 Co. 27. 6. | 4 
If the ſheriff returns quad quer non invenit plag upon which vri 
the plaintiff finds pledges in C. B. and has another writ, and the ( 
| ſheriff returns tarde, if the defendant appears, and the plaintiff dan 
makes default, the defendant ſhall not have a writ to the biſhop, / 
becauſe the quare impedit was never ſerved upon him. F. N. * 
B. 38. 0. | OY GP 
So the defendant ſhall not have a writ to the biſhop, where he 47. 
claims as parſon imparſonee, F. NM. B. 38. L. 8 
Where there is another quare impedit depending for the ſame in C 
church againſt him. F. N. B. 38. R. | | C 
So if the plaintiff is nonſuited, the defendant ſhall not have a erro 
writ to the biſhop before title made. F. N. B. 38. K. Raft. in 9 
2. . Int. Eveſq. 2. F. 1 
Otherwiſe where the defendant has judgment upon a demurrer A 
to the declaration. Dy. 24. 6. . the 
So, the plaintiff ſhall not have a writ to the biſhop before he has B 


counted, tho? all make default but the biſhop. F. N. B. 38. J. 
So the king ſhall not have a writ to the biſhop upon default, 


till title made. Sal. 559. ; 
But the plaintiff ſhall have a writ to the biſhop, without mak» 


ing title, if the defendant makes default upon the Mringas. F 
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If a writ is awarded to the hiſhop, he ſhall admit the clerk of 
the party, and remove all, who were admitted pendente lite. Hab. 
320. R. 3 Leo. 138. R. Sav. 8g. Hit. 24. 

Tho' admitted upon the preſentation of a ſtranger to the writ. 
Hab. 320. ens 
Oe Gnas a preſentment by the king. Cont. Dy. 260. a. 364. a. 
But it is there faid that this opinion was not law. R. by 3 J. that 
the preſentee of the king or a ſtranger 3 not be 
removed without a ſcire faciags. 2 Cro. 93. 

If the plaintiff is outlawed after judgment, and the king pre- 
ſents by reaſon of the outlawry, and then the outlawry is re- 
verſed, the plaintiff ſhall have execution upon the fi judg- 
ment, and by writ to the biſhop ſhall remove the king's preſen- 
tee. R. by 3 J. Periam cont. Sav. 89. 

If the ordinary does nothing upon the firſt writ, there ſhall be 
an alias directed to the biſhop, which may be returnable, and upon 
this an attachment. Reg. 42. a. 80. F. N. B. 38. C. Dy. 


254. b. 350 à. 
And the ordinary returns the writ quod adiiſit. Townf. Jud. 


192. 
"Or he may return quad nan eff idonea perſona, ſhewing how. 
Semb. Dy. 254. 5. Br. Jud. . 

That the clerk did not requeſt to be admitted. R. Keil. 71. b. 

But, if the incumbent, of whom the church is full, be not a 
party to the writ, he ſhall never be removed. Co. Lit. 344. 6. 

If the biſhop retuſes admittance upon a writ to him, an alias, 
pluries and attachment lies againſt him. F. N. B. 38. C. 
47. C. 

l for ' a bad return upon the firſt 
writ, and an alias under the penalty of 100 . 3 Le. 139. 

Or the party may haue a quore non admit, and recover his 
damages. F. N. B. 47. C. 21 H. 1.8.6. 

A quare non admifit ſhall be ſued in the county where the re- 
ſuſal was. F. NM. B. 479. F. 

And out of C. B. in term, where the recovery was. F. N. B. 
47. C. 

80, it may be ſued by the king in B. R. tho the recovery was 
in C. B. EN, B. 47. D. a 

Or by a common perſon, if the record was removed there by 
error. F. N. B. 47. B. 

— it may be ſued out of changery, in term- time or vacation. 

N. B. 47. C. 

And it lies, if the biſhop refuſes, tha? he afterwards admits 
the clerk, F. N. B. 4. L. 

But the plaintiff ſbaK{ not have his clerk admitted upon a quare 
nn admiſit; for it is only to recover damages. F. M. B. 47. G. 

And the biſhop may plead that the church is full of the pre- 
ſentment of ſuch an ane, not party to the recovery. F. M B. 
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(3K) Pleading in Replevin. 
(3 K. 1.) Proceſs, 


tz K. 10 * a man tortiouſly takes the perſon, or Fe and chattels of 
— _ of J another, and detains them, a replevin lies, upon which the 
erer ſheriff hall be commanded upon pledges to make deliverance of 
the ſame perſon or goods. 
By the common Jaw, the perſon of a man was replevied by a 
writ de hom. replegiandy. Reg. 77. b. N 
So, by the common law, there was a replevin of cattle or goods 
by writ to the ſheriff. Reg. 18. a. F. N. B. 68. D. 
And replevin ſhould be brought by him who has the property, 
abſolute, or qualified, in the goods, Vide Replerin, (80 
And againſt him, who taok, or commanded the taking, or both. 
2 Rol. 431. J. 5. | 
If the ſheriff himſelf took them, it ſhall be againſt him by his 
proper name. Reg. 81.6, 
If the writ of replevin be for divers forts of cattle, it ſhall be 
quare averia ſua, &c, F. N. B. 68. D. 
If only for one beaſt, it ſhall be guare equum:. ſuuni, or bovem 
ſuum, c. F. N. B. 68. D. | 
If a live beaſt and a dead chattel are in the fame writ, the beaſt 
ſhall be named firſt. Reg. 81. 6. 
For what things, and when a replevin lies. Vide Replevin, 
(A. &c.) 
A writ of replevin is in the nature of a j»y/ticies. 2 Inf, 140. 
If the ſheriff does not returu, or does nothing upon the writ 
of hom. repleg. or the writ of replevin, the plaintiff ſhall have an 
alias Ham. repleg'. F. M. B. 68. E. i 
Or an a/:as replevin. Mid. 
And the alias uſually has this claufe, vel carſam nobis fignificer, 
Ibid. oh | | | 
But ſuch clauſe may be omitted in the alias, Ibid. 

If the ſheriff does nothing upon the aliat, the plaintiff may 
have a pluries hom. repleg. which recites the aar, and contempt 
upon it, and commands that the ſheriff make replevin, or that he 
L. imſelf be preſent to anſwer to the contempt. 2 H. 7. 5. 6. 

So he may have a pluries replevin. F. NM. B. 68. E. 

And, if he thinks fit, he may have a writ of replevin, alias, and 
pluries, all at the ſame time. 1b:d. | 

If the ſheriff makes replevin upon the p/uries, he does not re- 
turn the writ; but if he does not make replevin, he ought to te- 
turn the cauſe. 2 H. 7.5.6. | 

If upon the alias the ſheriff returns, property claimed, a writ de 
proprietate probanda iſſues. Dy. 173. a. Vide pot, (3 K. 11.) 

If the ſheriff does nothing upon the replevin, alias, and 
luries, an attachment will he againſt him, directed to the 
| Coroners, 


= 


D 
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ceroners, commanding them, that they attach the ſheriff to 
anſwer for his contempt, and in the interim make replevin. 
Reg. 81. : 

30 if nothing be done upon the hom. repleg. alias, and pluries. 
Reg. 78. a. e e 

To the replevin, alias, or pluries, the ſheriff may return, 10 
cattle taken. Kit. 263. a, N. cont. Sal. 58 1. 

Or, that the calile are efloigned, Kit. 262, Sal. 581. 

Or, dead. J2 H. 6. 27» b. 

Or, that no one ſhewwed him the cattle. Sal. 581. 

And thereupon the plaintiff may have a capias in withernam, 
ſo many of the defendant's cattle. Reg. 82. b. F. N. B. 68 G. 
Dy. 189. g. 

So, if upon a hom. repleg. it be returned, that he is efloigned, 
there ſhall be a capias in withernam the defendant. Keg. 79. 
F. . B. 68. C. : . . 

[If A. brings homine replegiands for his wife, then alias, then 
furies, to which defendant appears, and then capias in 4vithernam 
iſues ; it is irregular, and proceſs thereon thall be ſtaid. Saunders 
v. Ferteſcue, H. 23 C. 2. 1 Will. 256.] 

If the defendant appears at the return, he ſhall be committed, 
without a capias in withernam, till he produces the perſon, and 
ſlall not be admitted to plead. K. Skin. 61, 62, 

(Defendant may be bailed on cap. in withernam, but plaintiff 
mult firſt declare, and defendant plead hn cepit z and the bail is 
for defendant to appear, and if judgment againſt him, to render 
his body, and be in cuſtody till he render the perſon, Cc. Barnes 


9. 
af after defendant's appearance, and before declaration, the 
wife dies, the court will not on mot on ſtay proceedings, but 
plaintiff ſhall declare, and defendant take what advantage 
he ean by pleading. Saunders v. Horteſcue, H. 23 G. 2. 
1 Will. 256. 

Wikhernam lies upon a replevin by plaint. 9 Ed. 4. 48. 6. 

If a bailiff, upon a replevin by plaint, returns, that he could not 
tave a view, ts make deliverance, the ſlieriff thall inquire by in- 
coeſt, and if it be found, that he could not have it, the ſheriff 
mall award a withernam, 1 Brewnl. 167. 

And a capias in withernam lies againſt the defendant, tho' a 
peer. 11 H. 4. 153 6. | | 

It is only meſne proceſs, not an execution. Sal. 582. 

The capias in withernam recites the return upon the replevin, 
or hem. repleg*. F. N. B. 6g. B. 

If upon a capias in ⁊uithernam, or hom' repleg. the ſheriff returns 
wn g invent, there thall be a capias in withernam tor the goods of 
tie defendant, F. N. B. 68. C. 11 H. 4. 15.6. 

If, upon a capias in withernam, the ſheriff returns nulla bona 
fue caps poſſunt, the plaintiff ſhall have a capias and proceſs tg 
outlawry, N. B. 74. D. N ic 
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If upon a capias in withernam, or hom repleg', or in replevin, 
he returns ceþi, Sc. the perſon or cattle taken, they are itreple- 
viſable. R. Ray. 475. 7 H. 4. 27. | 

But the parties may appear upon the 4vithernam, and count, 
Se. D. Dy. 189. a. R. Ney 50. Vide ante, (B. 5.) 

If upon the capias in withernam the defendant pleads non git, 
he may be bailed. R. Sal, 58 1. Skin. 337. 

And he is not eſtopped by the return of elengat to ſay, gud nn 
cepit. R. Sal. 581. Skin. 61. 76. 337. | 

And if the return of elongat' be falſe, after judgment againſt 
the ſherift for the falſe return, the defendant ſhall be bailed, 
Ray. 475+ 

If on replevin made by the ſheriff upon a plaint in the county. 
court, the bailiff returns that the cattle are eſloigned, the ſheriff 
muſt inquire of it, and if it be fo found, the ſheriff may award 
a withernam in the county. F. N. B. 69. C. 74. C. 1 Brown, 
167. by 
And, if he refuſes to do it, there ſhall be a writ out of chancery 
directed to him to award a withernam. F. N. B. 69. C. 

And if he does not obey, there ſhall be an alias, pluries, and 
attachment, Jbid. 

So withernam lies in fecond deliverance. I Brewnl, 167. 

If the ſheriff refuſes a withernam, an attachment lies againſt 
him, and a diftringas directed to the coroners: 1 Brownl, 16. 

If a nibil be returned upon the withernam, an alias and pluriet 
go, and fo in infiuitum. 1 Brun. G7. 

After a withernam awarded, if the defendant pays all damages 
to the plaintiff, he ſhall have reſtitution awarded. R. Cro, E. 
162. 7 H. 4. 25. Ow. 46. | 

But it is no good return for the ſheriff upon a replevin ga- 
mandav ballive qui nul dedit reſponſ*, or no deliverance made ; ſot 
by the ,. Weſt. 1. 17. the ſheriff ought immediately to enter the 
franchiſe and make deliverance. F. M. B. 68. F. 

That the cattle are incloſed in a patk, fortreſs, Cc. 8 H. 4. 


19. a. 


By the „. of Marl. 82 H. 3. 21. / averia capiantær, c. vice- 
comes, poſt querimoniam ſili factam, eu deliberure palſit, fi extra liters 
tates, Sc. et fr infra, &c. | 

And upon this ſtatute, after plaint to the ſheriff, he by paral or 
precept, may by his bailiff replevy them. 2 fl. 139. F.N.B. 
69. E. Per Lit. ꝙ Ed. 4. 48. b. 

And it is not neceſſary for him to ſtay till the coutity-court 
before he makes plaint, if the plaint is afterwards entered 
there. 2 I»ft. 139. G. Lit. 145.6. ꝙ Ed. 4. 48. 6. 

And the ſheriff ought upon plaint to make deliverance of the 
cattle, tho' he himſelf took them. 2 It. 139. 

And the plaint ſhall be, gue A. B. (naming the ſheriff's 
proper name) cepit, id. | 


de 
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So he may make deliverance, tho' the goods or cattle are above 
the value of 40 4. Bid. 

Tho' after che taking they are conveyed into a franchiſe, 
2 Inſt. 140. 

So, if they are taken in a franchiſe, and upon a precept the 
bailiff of the liberty refuſes, or neglects, to deliver them, the 
theriff may enter the franchiſe and replevy. bid. 

So he may upon a writ of replevin. id. 

And therefore, upon a writ of replevin, it is not a good return, 
that the bailiff of the franchiſe nullum dedit reſponſum, or the like 
matter. Reg. 82. F. NM. B. 68. F. 

So the ſheriff may take ſuch power for his aſſiſtance as he 
pleaſes. 3 H. 7. 1 

By the /t. W. 1. 17. if the cattle are drove to a caſtle, or fortreſs, 
and there detained contra vad” et pleg', after demand the ſheriff 
mall make deliverance. 2 ft. 192. 

So, if they are drove into a houſe, park, or other place fortified. 
2 Hit. 193. 

And the ſheriff, or his bailiſt, may take the page comitatus with 
him to make replevin. 1d. 

And no perſon, eccleſiaſtical or temporal, above the age of 
litten and under ſeventy, is exempt, but muſt aſſiſt him. 2 Zy#. 
194. 

7 * therefore the ſheriff cannot return that the cattle are eſ- 
loizned into a caſtle, Cc. 2 Ii. 194. 8 H. 4. 19. a. | 

But the ſheriff muſt not uſe force, before a demand of deli- 
rerance. 2 1ſt. 193. 

Nor can he break 'into the houſe or cloſe, if there is a door or 
gate open. 2 Rol. 552. J. 35. 

Otherwiſe, if the owner at the door, Cc. by force hinders his 
entry, 2 Rel. 565. J. 37. 


By cuſtom in the county of Northampton, in the abſence of the (;R. 3 
ſheriff's bailiff the frankpledge may make replevin. 2 Inf. 139. By cuſtom, 
By the cuſtom of London, upon ſecurity for return of the 
goods or the value, the ſheriff ſends an officer to appraiſe the 
foods, if he can, and to deliver them to the plaintiff, Priv. 
Lin. 170. 
By cuſtom a replevin may be granted by the hundred court, 
Dub. Sal. 580. 
But a cuſtom, that goods taken in Landon ſhall not he replevied 
by the king's writ but only in London, is not good. Dy. 245. 6. 
And therefore a return of ſuch a cuſtom was difallowed. Dy. 
246, a. 
So a cuſtom, that a replevin may be granted in or out of 
court, is not good; for it cannot be but in court. R. Sal. 580. 


If the plaintifF is nonſuited in replevin, and his cattle are after- (3 K. 4.) 
Fards taken again for the ſame cauſe, he may have a writ of e 2 


cond deliveratice for his cattle or goods. F. N. B. 72. D. liverance, 
3 Whether 
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Whether the nonſvit is after, or before avowty. Bid. 

And this writ of ſecond deliverance is a judicial, and not an 
original writ, which was granted by the /f. V. 2. 13 Ed. 1. 2. 
2 Liſt. 341. 8 

And this writ iſſues out of the record, upon which the nonſuit 
was. 2 Int. 341. 

And it muſt be conformable to the firſt record. Bid. 

And therefore, if withernzm was awarded upon an eſſoinment 
of the cattle after nonſuit, the ſecond deliverance ſhall not be of 
the cattle taken by the withernam, but of the farit ' cattle, 
2 Infl. 341. 

Sv it muſt be teſted upon the ſame day, upon which the +. 
torn” habendo was returnable upon the former writ. 2 Rol. 97, 

If the plaintiff declares in /econd deliverance, the defendant avows 
or makes conuſance like as in replevin. Co. Aut. 585. 

And the /econd deliverance will be a /aperſedeas to the retorn? Jg. 
b-nd upon the firſt writ but not to the inquiry of damages; tur 
theſe are given by the „. 21 H. 8. 19. for coſts on the firit writ, 


K. 1 Sal. 95, 2 Iiſt. 34t. | 
[It is not taken away by 11 G. 2. and is not a ſuper/edect ta 


writ of inquiry of damages on fat. 17 C. 2. but after writ of ſe- 


con deliverance, defendant cannot proceed on vetorn. habend, 
Barnes 427. wh 
(3 K. 5.) Pledges, when found, Ry 

By the ff. W. 2. 13 Ad. 1. 2. the ſheriff, before deliverance % 
made of the goods ought to take pledges ad preſeguend et pro e- B 


tarno habendo (if return be awarded) otherwiſe he ſhall anſwer the 
price of the ꝑpvods. G5. Lit, 145. b. Vide ante, (C. 16.) 


And therefore, if upon a writ of replevin the ſheriff does not 1905 
take pledges, it will be error. R. Cro. Car. 594. * 
And for his default an action upon the caſe lies againſt the . 
ſheriff, R. Go. Car. 446. if 
Or againſt the bailiff of the franchiſe. 2 It. 340. "Hi 
„Ihe high and under-ſheriff, and replevin clerk, are all an- * 
ſwerable to the deſendant in replevin for the ſufficiency of ihe A 
pledges de retorno halendo. 2 Bl. Rep. 1220.“ — 
And by the ft. W. 2. 2. fi ballivus noi habet, unde reddat, r. en- 
deat ſuperior, Ibid. rs 
80 in homine repleginido the plaintiff ſhall find pledges 10 pro- 
ſecute with eſfect, and to deliver the perſon and his goods. 11 
5 H. 7. 3+ 4. 5 3 : "ho | epley 
So, if the ſheriff takes inſufficient pledges, he fliall anſwer, as 5 
well as if he takes none. 2 Lift. 340. | en 
And therefore, if the plaintiff is nonſuited; Cr. and upon the The 
retorno habendo the ſheriff returns el9gata, the defendant ſhal 3 
have a writ ior the cattle or goods of the pledges. 2 1. 340. Af 
And if upon the writ againſt the pledges, the ſheriff returns CB.) 
nichil, there ſhall be a ſcire facias againſt the ſheriff quod reddat 1s * F 
veria vel catalla, &c. 2 It. 340. Hut. 77. Off. Br. 243: "You 


| Money 
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Money depoſited in lieu of pledges is not ſufficient. R. Cre, 


Car. 446. Fon. 378. h 

Yet, one pledge is good, if he is ſufficient, for it is at the 4 

peril of the ſheriff, that he takes one or more pledges. Cro. Car. i 
46. 7 15 
: And if the writ is removed by recardari, when the ſheriff had 1 
not taken pledges, the court any pk pledges, at any time before 9 
judgment, to avoid error. R. Mar. 46. My 156. 1 
14 


But upon a replevin by plaint, pledges are not neceſſary. Ov. 
Gr. 594. for the omiſſion is not error. R. Fon. 439. 

And if the plaintiff is nonſuited, and the ſheriff returns elon- *, 
gala, the defendant ſhall not have a writ for the cattle of the J 
pledges, becauſe the pledges do not appear to the court. 2 I,. | 


340. 5 

Yet, if they are found upon a replevin by plaint, a ſcire facias 4 
lies againſt them, if return is not made. R. 3 Med. 57. K. 4 
in C. B. Hil. 3 Ges. inter and Sheert. Vide pg, (3 L. 1 


* ; 
(3 K. 6.) Replevin how removed, 4 

| 

If the replevin be in the county by writ, it may be removed by 10 K. 6.) 
bene into C. B. or B. R. F. N. B. 69. M. : 
And may be removed by the plaintiff without cauſe. F. N. B. * 


And by the defendant with cauſe, but not without cauſe. 
F. N. B. 70. A. 

But the replevin remains before the ſheriff, till removed by 
fone or other writ; for the replevin, alias, and pluries, are all 
ucontiel, 2 F. 7. 5. 6. 

And therefore, if the ſheriff returns upon a pluries, that he has 
made deliverance, B. R. or C. B. cannot proceed upon it ; for q 
the parties have no day in court by the writ. 2 H. 7. 5.6. b 

If a plaint is removed by pore or recurdari into B. R. or C. B. 
the plaintiff muſt declare there de novo, otherwiſe the defendant 
hall ſue out a writ de retorno habendo. F. N. B. 71. A. 

And nothing thall be removed but the plaint, tho' iſſue 1s 
pinned. F. N. B. 71. A. 1 

And the plaint may be removed, tho” the plaintiff has dif- 

tontinued there. F. N. B. 71. A. 


If the replevin is in a court of record, that may hold plea in (3K. 7.) 
uplevin, it may be removed by certicrari. 3 Mad. 56. ed pa 

And it cannot be removed out of a court of record except by 
trticrari, Per King G. Fe Hil. 3 Geo. 

Tho' the plaint was begun in the county, hundred, fc. and 
terwards removed into a court of record. Per King, Jtidems 

After removal the plaintiff may declare de zewo in B. R. or 
B. when the plaint removed is tranſmitted there by mittimus, 
brz, R, 41 7 
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(C. 5.) 


(3K. 9.) 
By accedas 
ad curiams 


PLEADER 


If the replevin be in the county by plaint, it may be remored 
into C. B. or B. R. by recordari. F. N. B. 70. . 

And this by the plaintiff without cauſe in the writ, and by the 
defendant with cauſe. V. N. B. 70. B. 

If the ſheriff returns the recordari, tarde, the party ſhall have 
an alias rerurdari. F. N. B. Jo. B. 

And tho' the recordari is teſted before the plaint entred, yet it 


is good. F. N. B. 71. D. Bro. Recordari 9. 1 K. 3, 4. * 
And falſe Latin in a recerdari does not vitiate it; for tlie pro- 
cecding ſhall not be upon that, but upon the plains removed, . 
Dal. 33. | 
Bur if the recerdari varies from the plaint in the names of tle 8g: 
parties, in the things compriſed, &c, the plaint ſhail not be rc 
moved. Dal. 1. 33 10, 
[The recordari in replevin is filed by filazer, in other actions 8 
by prothonotary. Barnes 222.] catt 
mat 

If the plaint be in the court of another lord, it may be removed l 
into B. R. or C. B. by recordari to the ſheriff, commanding him {1m 
qued accedas ad curiam et in plena curia ill” recordari facias, &c. If 
F. N. B. 70. B. | plac 
As, if it be in a hundred-court, wapentake, tithing, &c, g þ 

F. N. . 90- . | | =" 
But it cannot be removed by an accedas ad curiam, which bears fend 
date before the plaint centred. F. NM. B. 71. D. Ir 
Nor two plaints by one recordari. Bro. Recordari 11. 3 H. 5. origi 
14. a. R. 
Nor, if there is a material variance between the plaint and 0 
recordari in che name of the court, or of the parties. Dal. 33. dtin 
Nor ſhall it be removed out of a court, which is not the king's lt 
court, without cauſe, neither by the plaintiff nor by the defendant, taint) 
Reg. 85. . 2 Inſt. 339. | [F 
ufc 

(3 K. 10.) Declaration in Replevin. z. 65 

— An 

The declaration in replevin may be laid in the county where the ut fa 
cattle or goods were taken. 18, 
Or in the county, into which they are drove after the taking. K 
F. N. B. 69. J. | Cart, 
Or in both. Cont. F. N. B. 69. I. An 
The declaration muſt be ſeveral by every one, who has ſever: If 
property; for two perſons, who have not a joint intereſt, caunal — 
join in replevin. Co. Lit. 145. 6. 3 H. 4. 16. 3. . * 
[Cho? huſbard and wife jointly cannot maintain replevin for If tt 
taking the goods of huſband and wife; yet if defendant avous, liinet 
it thall be intended that the taking was before the coverture, and G. E. 
that they had then a joint property. Bourne v. Mattane, P, 80, 
8 G. 2. Str. 1015. B. R. H. 119. fl, 21 


| [Aud in that cafe the taking mult be laid ad damn. ier. Bid.) 
| 2 The 
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The cri in replevin ought to mention the place, in 
which the taking was. 1 Sid. 9. Barnes 353. 

(The taking need not be laid in the place where the taking 

iginally was, any other place where the cattle were in defend- 
an's cuſtody is good. Walton v. Kerſep, M. 8 G. 3. 2 Will. 
2 if it is omitted, the defendant may demur to the declara- 
ton. R. Cro. El. 896. , Mo. 678. Hob. 16. D. Ray. 34. 

do, if there is a blank for the place. R. 35 H. 6. 40. 
Hb. 16. | 

Tho' the name of the vil, in which, is mentioned, Cre. El. 
396. Hb. 16. AM. 678. 

So it ought to mention the vi, in which the place is. 1 Sid. 
10, 

So, if it mentions ſeveral cattle taken in A. and B, for all the 
cattle-cannot be in both places; but the declaration muſt ſay how 
many are in one, and how many in the other place. R. Lit. 37. 

If it mentions a place in A. and by replication avers, that the 
fame place was in B. it will be a departure. R. 1 Sid. 10. 

If the defendant avows in another place, he mult traverſe the 
place in the decleration. R. upon a general demurrer. Lut. 1150. 
9 H. 6. 39. ö. 

But the omiſſion of the place or vil will be aided, if the de- 
fendant does not demur for that. R. 1 Sid. g. 20. 

it muſt be conformable to the original; and therefore, if the 
original is pro averits, and the declaration pro equz, it is error. 
R. Cro, El. 330. 

Or, if the original is in the detinet, and the declaration in the 
dtinuit, Lut. 1150. Vide ante, (C. 13. —3 K. 1.) 

[t muſt mention the cattle, or goods, demanded with ſuch cer- 
tainty, that the ſheriff may make deliverance of them. 

[Fourteen ſcimmers and ladles, and three pots and covers, is 
ſulucient certaintys Bourne v. Mattaire, P. 8 G. 2. Str. 1015. 
B. R. H. 119.] 

And therefore, if it is for 100 ſheep, matrices et vervices, with- 
cut ſaying how many of each ſort, it is bad. R. Al. 33. Cart. 
us. Vide ante, (C. 21.) 

* muſt mention the ſpecies of cattle; as ſheep, cows, c. 

art, 218, 

And the value. Per Ellis, Cart. 218. | 

If the catile, taken, are returned, the declaration ſhall ſay 
Far cepit, fc, et ea detinuit contra vad et pleg* quouſque, Wc. 
I vdand, 347. 

lf they are not returned, it ſhall be, quare cepit, Se. et adbuc 
Gtinet contra vn et pleg' omitting quer/que, Sc. Raſt, Ent. 560. 
U. Ent. 610. 5. 

do, if only part are returned, it ſhall ſay as to that detinuit quoiſ- 
hu, aud for the refidue adbuc detivet, Co. Ent, G11, 6. 613. a. 


3 C3 If 
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, If the declaration is in the detinet, | the lainti tna recover the 

70 value of the cattle, damages for the taking, and coſts. 7, N. B. l 
| 69. I. . 

f ; But he cannot recover the cattle in ſpecie, but only the alu 1 
1 Dal. 84. - 4 | | 
"1 If the defendant appears upon the 2vithernem, the Plaintiff fall 

4 count upon the writ of withernam. Dy. 189. 4. Co. Ant. 611, C 
| ; b. 61 eQ . | 

1 And thereon pledges may be found for delivery of the cattle w 
ig taken upon the withernam, and alſo for the cattle eſloined. G. . 
4 Ent. 611. b. 613. 4. 


— 
FS 29 
as 


And the delivery ſhall be pledged before avowry. Per Dy, 7 
Dal. 65. 7 
If the declaration is only for part of the cattle, the defendant 50 
may avow for them and the others, and pray a writ to the ſherif 


immediately for the others, if replevin was made of them, 1 H 


— 


E 


4 
Þ wh — — = 


- 


5 7. 12. be / thi 
. 

4 (3 K. 11.) Pleas in Replevin. | 
N | 14 
91 ( 3 — any To replevin the defendant may plead in abatement, or in 
M 8 / tho 
y | wt In abatement, quad cepit in alis conitatu. Th. Br. 65, 
$ | uod cepit in alio loco, with a traverſe of the place in which, Lu 
1 &c. Aſbt. Ent. 474. Mod. Ca. 102. Vide ante, (3 K. 10. ( 
4 Cepit in alio loco, is a plea in bar, not in abatement; no affida- 1 
— vit is neceſſary, nor need it be pleaded in four days after declari- ple; 
1 tion delivered. Barnes 353. ahn 
pl To which the plaintiff may join in iſſue upon the traverſe, x 
4 Aſbt. 475. and 
4 Or reply that the place is known by one name or the other. 8 
11 uod lecus in que, &c. oY al” vill. R. 2 H. 6. 14. 0. men 
5 So in abatement the defendant may plead property in him, and I2. 
not in the plaintiff, Co. Ent. 314.6. 18. 
. Bo, if there are ſeveral cattle, the defendant may plead that the | A 
property of part is in him, Por 

go the detendant may ſay that the property is in a ſtranger, and 6 

not in the plaintiff, Clift, Ent. 654. 39 H. 6. 35. 4. K. Gs 1 

El. 475, 9 H. 6. 39. 6. 80 

Or in the plaintiff and a ſiranger. G. Lit. 145. 5. Ain zin 

9 H. 6. 39. ö. 80 

If the defendant claims property before the ſheriff, he may re- 80 
turn it upon the alia replevin, and thereon a writ de proprietate plain 

prebanda iſſues; for the property cannot be tried but by wilt. perty 
Coo Lite 145. b. 1 Brownl, 167. a teld x 

And this writ iſſues out of chancery, or out of B. R. or C. . 80 

Dy. 173. Q. 8 4 

When it iſſues out of chancery, it is an original, and goes upon So 
the ſheriff's return to the alias replevin. Dy. 173. 4. ke d. 


When 


1 


P LEADER. 


When it iſſues out of B. &. or C. B. it is judicial, and granted 
to the party upon the ſheriff's return. Dy. 173. 4. 

And is only an inqueſt of office, upon which, if it is found for 
the plaintiff, the ſheriff muſt make deliverance to him. Co. Lit. 
145-b. 7 H. 4. 45. . 

If it be found for the defendant, the ſheriff does not proceed. 
O. Lit. 145. 0. Dy. 173. 4. 

Vet the plaintiff may afterwards proceed in C. B. upon the 
writ of replevin, and the property ſhall be tried there. Co, Lit. 
145. b. 

Tho' the ſheriff returns upon the writ the claim of property. 
Go. Lit. 145. 6. 7 H. 4. 46. u. 

If a man claims property ix curia com”, it muſt be in perſon, and 
not by bailifl, or ſervant. G. Lit. 145. b. 

But in C. B. he may claim by bailiff. 1 Les. go. 

So, in abatement, the defendant may plead bailment to him by 
the plaintiff, for which detinue lies, and not replevin. 25 


In bar, the defendant may plead the general iſſue, non cepit. : 


Bro. Ent. 312, | 

So, if the taking was in another place, he may plead on cepit, 
tho' ne ſhall have no return. Per North, 2 Med. 199. 

And if there are many defendants, one may plead non cepit. 
Lit. 1131. 

Or uon cebit to part. | 

If the defendant appears after «vithernam awarded, he may 
plead nan cepit ; for he is not concluded by the ſheriff's return of 
eengavit, R. 4 Mad. 183. Sal. 581. 

But he cannot plead non cepit infra ſex annes ;, for this does not 
anſwer to the detainer. 1 Sid. 81, 2. : 

So the defendant may plead property in bar, as well as in abate- 
ment. 2 Rot. 64. R. 2 Lev. 92, 2 H. 6. 14. a. Adin. I Leo. 
42. R. 3 Keb. 219. 232. R. Sho. 401. R. Med. Ca. 81, 
1 Sal. 5. 94. 

And tho' he pleads property to all the cattle in the count, yet 
upon evidence he may prove a leſs number, 1 Leo. 43. 
= he may claim property, tho' the ſh-riff returns elongata, 

581. 

do the defendant may mak- co iuſance, for that the property 
$in another. R. 1 Lev. 9 

So he may plead property in a ftranger in bar. R. x Sal, 5. 

80, if he pleads property, and traverſes the property of the 
paintiff, iſſue ought to be joined thereon, for a traverſe of pro- 
perty in the defendant is not material. R. Skin, 65, Dub. but 
teld well after verdict for the plaintiff, Winch, 26. 

50 the defendant may plead a releaſe from the plaintiff, 

A releafe, after the laſt continuance. Lut. 1142. 

So the plaintiff in bar of the avowry may plead a releaſe from 
le defendants, or one of them. Lut. 1143. 
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(2 K. 13.) 


When ne- 
cellar Yo 


FPLEADER, 


Or a releaſe from him, in whoſe right the defendant avows 


or makes conuſance. Tut. 1143. : 
So the defendant may plead a plea in juſtification, without 
making avowry, or conuſance. R. 3 Lev. zo. Lev, E c 
152. | ] 

But then he cannot have a return of the thing taken, 3 Ln 
205. 1 Kol. 319. J. 20. 9 
] 


And, if by matter ex pg facto he cannot have the thi 
he muſt juſtify. 1 Kol. 314. J. 35, MR 

Or, if he had no intereſt at the time of the diſtreſs, 1 Kal. n 
320. J. 5. 318. J. 45. 2 Cro. 436. 


(3 K. 13.) Avowry. c 
| n 
But if the defendant had lawful cauſe for the taking, the moſt | 
proper and uſual courſe is to make avowry or conuſance, which di 
is in the nature of a bar. Mad. Ca. 102. 
An avowry imports a juſtification of the taking in his own ca 
right, | , 
0 in right of his wiſe. 2 Sand. 195. a 
And in all caſes, where the defendant expects a return of the 
cattle or goods taken, he muſt make an avowry or conuſance pro rig 
retorno habendo, Mod. Ca. 103. | 
And therefore, if the defendant pleads a taking in another c01 
place, he muſt make an avowry pro, retorno habende; for the | 
plaintiff, having alledged the property of the cattle in himſcll, ing 
mall not loſe them without cauſe. 39 H. 6. 35. 1 Sal. gz, be 
. ] 
[When defendant avows at a different place to have a return, not 
he muſt traverſe the place in the count; but when he does not | 
inſiſt on a return, he may plead non cepit, and prove the taking at led; 
another place. TFohnſon v. MWollyer, H. 8 G. Str. 507.) ( 
So, it he demurs for want of a place alledged. R. 35 H. 31 
6. 40. | d 
$0, if he pleads property in a ſtranger. R. 2 Rel. 64. Cant. ( 
1 Sal. 94. / 
So in all cafes where he pleads in abatement matter collateral to not, 
the action. 1 Sal. 94. | ref 
And the title of the avowry or conuſan- e to have a return can- a ſt. 
not be traverſed. R. 1 Sal. 93, 94. R. 1 Vent. 127. Carth. B 
139. 8 ſuc} 
But, if the defendant pleads property in himfelf, as he there- o 
by directly falſifies the ſuppoſed property in the plaintiſt, he may nat | 
have a return without avowry. Seb. 39 H. 6. 35. KR. 2 (re T 
519. 2 Rel. 65. R. 2 Lev. 92. D. Mod. Ca. 103. bail 
So, if he picads property in a ſtranger in bar. R. 2 Lev. 92. | $4 
Dub. Sho. 401. D. Mod. Ca. 103. 1 Sal. 94. If 
[Defendant may have leave to withdraw his avowry, and ar in hi 
property in a itranger. Barnes 348. J K. 


80 


— 


So, if the plaintiff is nonſuited before declaration, whereby 
avowry is prevented, the defendant ſhall make a ſuggeſtion what 
cattle, Sc. were taken, and have a writ pro retorno, if the ſheriff 
conflare palerit allegationem fore verum. R. 2 Cro. 5 19. Ray. 33. 
2 R.. 65. 

So, if the plaintiff declares for a leſs number of cattle or 
goods, he thall make ſuch ſuggeſtion for the cattle, &c. omitted. 
Rav. 34. 

So, if the plaint is removed by recordari, and the plaintiff does f 
not declare in C. B. Ray. 34. 

If a man, who takes a diſtreſs, has no intereſt, he cannot avow 
in his own name: as, if the ſuperviſor of a common diſtrains ac- 
cording to cultom upon a ſurcharge of the common, he can- ö 
not avow in his own name, 1 X. 318. J. 45. 

But he may avow, tho' his intereſt is determined after the | 
diſtreſs before the replevin. 1 Re. 319. J. 20. 

[If plaintiff dies after declaration, and before avowry, there | 
can be no writ de retorno habendo, but defendant may diſtrain again. 


(Cutfield v. Corney, M. 32 G. 2. 2 Wil. 83.] 


Conuſance imports a juſtification of the taking in another (4 k. 14.) 
right. Conuſance. 
And therefore one defendant may avow, and the other make 
conuſance in his right. 

And if one avows and the others make conuſance, without ſay- 
ing as bailiſſs of the other, and entire damages are given, it will 
be error. R. Tel. 108. 

If the defendant makes conuſance as bailiff or ſervant, he need 
not ſhew his authority. 4 Med. 378. 

If he makes it as bailiff to the king, a patent need not be al- 
ledged. Bro. Bailiff 1. 

Or, as bailiff to a corporation, he need not alledge a deed. R. 

3 Lev. 107. 

Nor ſay per eorum preceptum. 3 Lev. 107. 

Or ſhew how incorporated. 3 Lev. 107. 

And it is not traverſable, generally, whether he was bailiff or | 
not, R. Cro. El. 14. It is not traverſable, where he juſtiſies in 5 
treſpaſs or replevin, as bailiff, in a cloſe which is the freehold of F 
a ſtranger, 1 Sal. 107, 4 

But where he took contrary to the vill of his maſter, upon J 
ſuch inducement it may be traverſed, X. 3 Lev. 20. | 

So, it may be traverſed, that he took as bailiff to another, and 
not to I. R. 1 Leo. 50. R. 2 Lev. 216. 190. 

That he took of his own wrong, ab/que hoc that he took as 
bailif, for this is material where the taking is of cattle, X. 
| Sal, 107. 

If one defendant pleads non cepit, the other may make conuſance 
in his right, for he ſhall not loſe his advantage by the other's plca. 
| Rel. 320. J. 25. 

If the defendant ſays bene advocat, Qc. for bene cognovit, it is 
form only. 2 Cro. 372. 
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Fant, the plaintiff may plead it in abatement, R. 1 Sal. 93. 


p L E AD E R. 


If he ſays bene cognovit captionem in prædicto loco, without ſaying 
tempore quo, Ic. it will be well. R. 2 Mid. g. 
If he does not deſcribe how many acres the /:cus in quo contains 


in his avowry, it will be well. R. Lut. 1232. 


Avowry or conuſance ought to make a good title in omnibus, for 
it is founded upon the right. Carth. 74. 


For it is in the nature of a count, and muſt contain ſufficient qu 
matter to have a return. 7 G. 25. a. be 
And therefore, if he avows for homage, he muſt make a title | 
to homage. R. 
If the replevin i is, bona et averia cepit, and the defendanc adweat, | 
or cognovit captionem bonorum et atericrum, but his Juſtification ten 
goes only to the cattle, without ſpeaking of the goods, it will be 0 
bad. R. 5 Med. 77. me 
So, if the replevin is bona et catalla et averia cepit, and he (3 
makes avowry or conuſance of the cattle only, it will be bad. A. N 
4 Mod. 402. D. 
If the avowry or conuſance is bad, the defendant ſhall hare no 
return, tho' the replevin is alſo bad, and the declaration therein for 
quaſhed for defect. R. Sho. 99. 90 
But two defendants cannot make ſeveral avowries for the ſame / 
thing, each in his own right, for each 2 have judgment ſe- free 
verally for the ſame thing, 5 Co. 1 I 


So the avowry need not be for the wi thing, for which the Vid 
taking was; for if a man diſtrains for one cauſe, he may after- 8 
wards avow for any other cauſe, for which the taking was hon 
juſtifiable. 3 Co. 26. a. 2 Leo. 196. Res 

50 an avowry for rent, if it appears that part is not arrear, / 
will be gocd for ſo much as is due, upon demurrer. 1 Sand, 287, 4C 
Vide ante, (C. 32.) 8 

Otherwiſe if he avows for an intire rent, and it appears that he 40 
has title only to two parts. 1 Sand. 286. R. Ao. 281. 9 

Or if he avows for 30 J. part of the rent for half a year, with- 4 C 
out ſhewing that the re ſidue was ſatisfied. R. 4 12d. 402. [ 

Or, if he avows pro cert. /etz, and for a fine for not preſenting, 9 
where it appears that the ſine was exceſſive. 11 C. 45. ls ſu 

50 avowry for rent-arrear tempre captionis is ſuſſicient, without 
ſaying adhuc retro cf. R. Dal. 72. 

50, if the avowry is for rent due at M. and the diſtreſs i is al- 
ledged before AM. and judgment for the avowant, it may be 
amended aſter error for it. R. Sal. 580. 

But, if it is not amended, it will be error, where he takes judg- 
ment for the whole rent till AH. R. Sal. 580. 

If the avowry or conufance is by attorney, when he was an in- 


A 

(4 K. % The moſt uſual avowry is upon diſtreſs made for rent er nant 
Avowry tor fervices. A 
— The defendant in ſuch avowry muſt alledge in certain what of t] 
lands are beld of him, or of his lord, and by what tenue. muſt 

3 Lev. 142. ir, 


For 


P LEA D E R. 


For rent. Vin. Ent. 823. or 934. 937. 940. edit. 1680 

For homage. Win. 829. (or 973. edit. 1680.) ; 

Fealty. (Vide Win, 965.) 

Suit of court. (Vide Win. 986.) 

Heriot ſervice. Vide pa, (3 K. 28.) 

And if he alledges tenure by ſervices of different natures or 
qualities, tho" he holds by ſome of the ſervices, the tenure may 
be traverſed, 9 Co. 33. a» R. Cro. El. 799. 

If he alledges tenure by homage, he muſt intitle himſelf to it. 
R. Win. Ent. 859. (or 973.) 

But ſince the /. 21 H. 8. 19. he need not alledge any certain 
tenant. 1 Leo. 3or. 

So, he mult alledge ſeiſin of the ſervices, where the com- 
mencement 7 them does not appear by deed, &c. Vide pot, 

K. 17, 18. 

0 And he muſt alledge ſeiſin by the hands of ſome certain perſon. 
D. 6 G. 59 6. 

And this ſince the /,. 21 H. 8. 19. which enables an avow 
for lands ſubject to rent, as well as before. Co. Lit. 268. 

G. 36. a. 

And he muſt alledge ſeiſin by the hands of him, who has the 
freehold at leaſt, 6 G. 57, 8. 1 Rel, 314. D. 

But ſeiſin in law 18 ſutſieient. 4 Co. 9. a, 10. 1 Rol. 314. B. 
Vide Seiſin, (E.) 

So, it is ſufficient to alledge ſeiſin of rent where he avows for 
homage, without ſaying de quibus ſervitiis fuit ſeifitus, R. Win. 
Rep. 31. Vin. Ent, 859. (or 973.) cont, 

And therefore ſcifin of homage is ſufficient for all other ſervices. 
4 Co. 8. 5. 

Seiſin of any ſuperior ſervice is ſufficient for all inferior ſervices. 
40. 8. 5. 1 Rol. 315. G. 

Seiſin of an annual fervice is ſufficient for all caſual ſervices. 
no G. 8, . . 

Tho? 2 for another annual ſervice. 4 Co. g. a. 

90 ſeiſin by recovery, or by voluntary payment without coercion, 
6s ſufficient. 4 G. 9. 6. 11. 5. 

So ſeifin need not be alledged within forty years, tho* by the 
J. 32 H. 8. 2. avowry ſhall not alledge ſeiſin of any rent, &e. 
above forty + years, &c. for this ſhall come from the other fide, 
dy plea in bar to the avowry. Dy. 315. 6. K. 9 Co. 65. a. 
D. 9 Co. 36. fs 

So ſeiſin by diſſeiſor, or feoffor after feoffment, is ſuſſicient, 
6 Co. 58. a. 1 Rol. 314. J. 50. | 

By the common law the detendant muſt avow on a perſon cer- 
tain, O. Lit. 269. ö. 

And it ſhould be upon his very tenant, generally, viz. his te- 
nant in right and in fee. 9 C. 21. 4. 

And therefore, if the tenant was diſſeiſed, before acceptance 
« the ſervices of the diſſeiſor or a deſcent to his heir, the lord 
muſt avow upon the diſſeiſee, otherwiſe, upon ſhewing the mat- 
It, the ayowry ſhall abate, Co. Lit. 268. a, 
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So, if the donee was diſſeiſed or made a diſcontinuance, the 


donor muſt avow upon the donee, otherwiſe he thews the reve. n. 

ſion out of him, and his avowry ſhall abate. Ci. Lit. 269. 4. 

3 Co. 30. b. 5 | th 
If tenant in fee makes a feoffment, the feoſfee aſter the death R 

of the ſeoffor, or acceptance of the ſervices of him, ſhall compel 

the lord to avow upon him, Co. Lit. 269. 6. thi 
But during the life of the feoffor, and before acceptance of the pa 


ſervices of the feolfee, the lord might have avowed upon the 
feoffor or feoftee at his election. Ibid. 


At common law, if there was a leſſee for life or donee in tail g( 
with remainder over, the lord might have ſhewn it, and avowed | 
upon the leſſee or donee, as his very tenant in forma pred Wil to 
Co. Lit. 269. a. 20 H. 6. . ö. | 

If the lord had a particular eſtate, he might have avowed for 
upon the tenant in forma praditta, without naming him | 
his very tenant, which imports himſelf to have a fee. Co. Lit dhe 
269. A. | for 

If a ſeigniory, Sc. came to a guardian in chivalry, he migh 
have avowed upon the ſpecial matter, as wit::i1 his feg and 9 0 
ſcigniory. Co. Lit. 269. 6. | out 

But now by the ,. 21 H. 8. 19. the lord may avow, or other ] 
make conuſance upon the lands holden of him, without naming 25 | 
any perſon certain. : 

Yet, he may avow at common law, if he pleaſes. C. Lit can 
268. b. 269. bo 9 Co. 36. a. 23. 6. 8 

And if he avows upon land, without avowing upon any perſo bar 
in certain, it is good by the ſtatute, tho' he names a certain per 250 
ſon for tenant, Sc. which the ſtatute does not require. R. 1 Le 1 
301. Semb. M. 870. 1 

So, if cattle are driven out of the Jord's view, and taken, upor 1 
purſuit, in other land, the lord may avow by the ,. 21 H. 8. 19 evic 
R. 9 Co. 22. a. ö 10 

So, if the defendant avows for rent, e quod D. holds of hi Bar 
by fealty and rent, which eſtate the plaintiff has, it is not mate 8 
rial or traverſable, for by the itatute he may avow upon tl exce 
land, and which efate the plaintiff has, ſigniſies nothing. K þ 

| Ao. 883. | 0 

2 plea 
3 K. 16.) To avowry for rent and ſervices, the plaintiff in bar may «i 8 
claim. 9 Co. 34. b. atr; 

So he may diſclaim generally, and thereon ſhall have judgment to b 
but the lord may have a writ of right upon the diſclaimer. A B 
Int. 306. | wor 

Or conſeſs the avowry. Med. Int. 319. not 

Or plead, owt of his fee, generally. K. 28 H. 6. 10. N 

So he may plead, ort of his fee, without diſclaiming, which wi 22 | 
be perilous. 9 Co. 34. b. 28 H. 6. 10. 21 H. 7. 20. a. N 

Or he may plead generally nul tenure, Clift, 638. K. an N 
and a repleader awarded, 2 C. 127. ä B 
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Or he may conſeſs the tenure in part, and traverſe the tenure 
modo et forma. R. 9 Co. 33. a. 36. 4. Lut. 1212. 
And, if it is found for the plaintiff, he ſhall have judgment, 
tho! the avowry was for rent, the tenure by which was confeſſed. 
R. 9 Co. 36. a. R. Cro. El. 599. 
If he alledges tenure for part of the land, he may alledge that 
this and other Jand is held by ſuch ſervices, and traverſe that only 
part is ſo held. 9 Co. 35. 6. | 
So he may confeſs the tenure and traverſe the ſeiſin. 9 G. 33. a. 
But the plaintiff cannot traverſe the ſeiſin of ſervices generally. 
g Co. 34. 6. 22 H. 6.3. Fitzh. Avowry 15. 
For, if the lord had not ſcifin of the ſervices, the plaintiff ought 
| to confeſs the tenure and traverſe the ſeiſin. 9 Co. 33. ö. 
So ſince the A. 32 H. 8. 2. he may plead, never ſeiſed within 
forty 4 years. 8 Co. 64. 4. Mod. Int. 322. (+1n the 
It he was ſeiſed only for part of the ſervices, he may plead that * os 
the tenure was by part, but never ſeiſed for the reſidue within Cay, 2 
forty years. 9 C. 34, 5 50 years.) 
So he cannot plcad tenure of a ſtranger, and traverſe the tenure. 
9 Co. 35. a. K. 10 H. 6. 6.6, for he mult diſclaim, or plead, 
wt of his fee. 10 H. 6. 6, 7, | 
But this plea is not good, if the avowry is for caſual ſervice, 
u fealty, &c. R. 3 Lev. 21. 
So, if the tenancy is granted by fine, &c, to the king, the lord 
i cannot avow generally for rent-ſervice. R. 1 And. 160. 
So now fince the ,. 21 H. 8. 19. the plaintiff in replevin in 
| bar to avowry for rent may plead, nothing in arrears KR. Ray. 
[ 2 „E c. 
0 "ho he does not make any title to the land. Ray. 258. 
Tho! he is only leſſee for years, or a ſtranger. Ray. 254. 
| [On avowry for rent, and iſſue thereon, plaintiff cannot give 
9 evidence to ſet off a mutual debt; but by way of ſpecial plea to 
wowry, he may plead mutual debt of more than the rent. 
Barnes 450. ] 
So he may plead all pleas, which he had by the common law. 
except diſclaimer. 2 Cen. 127. Co. L. 268. 6. 
As, he may plead, out of his fee. 2 Cro. 127, Mod. it. 303. 
Or traverſe the tenure. 2 C. 127. D. that he ſhall plead no U 
plea, but a diſclaimer, or ot of his fee. Mo. 870. | 
So the plaintiff may plead in bar to an avowry, de for tort, with | 
a traverſe that locus in quo, Sc. is parcel of the tenements alledged 
to be held. Raft. Ent. 556. 5. | 
But by the common law before 21 H. 8. a ſtranger to the 
wowry, viz. he, upon whom the avowry was not made, could 
not ditclaim. 
Nor could plead, out of his fee, or any thing tantamount. 
22 H. 6. 2. 6. N 
Nor nothing in arrear. 26 H. 6. 2. b. 
Nor levy by diftreſs, and ſo nothing in arrear. 22 H. 6. 3. a. 
But in theſe caſes he ought to. pray in aid of the very tenant, 
ad then diſclaim or plead theſe pleas. 22 H. 6. 2. ö. 
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(1K: 19.) If the avowry is for rent upon a reſervation, he muſt. ſhew that 


— he, or A. from whom the reverſion deſcended, or was aſſigned, 
f{ervations 
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So plaintiff to an avowry for rent upon him as very tenan: 
cannot ſay nient ſeiſie, for this amounts to a diſclaimer, and there. 
fore he muſt diſclaim. 21 H. 7. 20. a. | 

[If on avowry for non-payment of rent, 2 plea in bar is 4 
injur. ſua propria abſque hoc guad pred, R. cepit, c. Non cepit is 
no good traverſe, he ſhould purſue his title, and de injur. ſua pm 

{rig is enough, Forr:blower v. Granes, H. 6 G. 2. Fort, 302. 


(3 K. 17.) The defendant avows for relief like as for other ſervices, 
3 3 Lev. 142. Vide ante, (3 K. 15.) hae 
And he need not make mention of the relicf in his avowry; 
but of the tenure only; for the relief is incident to it. R, 
3 Lev. 145. x 
And if it be ſevered by releaſe, &c. it muſt be ſliewn on the 
other ſide. 3 Lev. 145. | 


(3 k. 18.) Tf the avowry be for a rent-charge, the avowant muſt ſhew his 
pt _— title to the rent : as, by a grant to him in fee, ; 
wy Or in tail, or for life. Co. Ent. 590. 
By deviſe to him, or his wife, 2 Sang. 195, 
By grant or deviſe to ſuch an one, under whom the defendayt 
derive» his title. 
By grant or deviſe to ſuch an one, to whom the defendant is 
executor or adminiſtrator, and avow for arrears in his life. Win. 
Ent. 1015. 


So, he ought to ſhew that locus in quo, &c. is parcel of the 


land charged, for to ſay quod eff et tempore quo, c. fuit is not ſuffi- 
cient; for this imports no more than that it was ſo at the diſtreſs. 
Ke. 2 Fent. 150. 4 Mod. 150. 
But the avowant need not alledge ſeiſin of the rent, whcte the 
commencement appears by deed. 8 G. 65. a. 
As, if he avows for a rent-charge, J1bid. | 
Or for rent reſerved upon a gift in tail. 1 Ra. 314. J. 10, 
Or upon a demiſe for life or years. | 
Or for a rent in fee, reſerved by deed, upon a conveyance in 
fee, R. 8 Co. 65. 
So, if the rent is reſerved by act of parliament. R. Cro. Car. 81, 
In bar to an avowry for a reat-charge the plaintiff may ſay qud 
non cuncęſſit. 
He may demand oyer of the grant and demur, 
le may ſay that the grantor was ſeiſed in tail, c. and traverſe 
the ſeiſin in fee. 
That the rent was extinguiſhed by a fine, Vin. Ent. 821. 
(or 935. edit. 1680.) | 
That he made a legal tender. 


was ſeiſed, and made a leaſe to the plaintiff for years, or at will, 
2 Saund. 310. Tho. Ent. 264. Clift. 640. 


So he may ſay, that he holds by copy or demiſe, % 
* , 
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Or, that part is copyhold, part freehold, which he demiſed. 
Clift, 640. 

* A. ſeiſed, leaſed to the plaintiff, the reverſion deſcended to par- 
tmers, and one aſſigned his part to the defendant, who avows for his 

of the rent. | | 

That A. being ſeiſed, demiſed to him who leaſed to the plaintiff l 

a leſs term; for it is not ſuſhcient to ſne the commencement | 

of the term to the plaintiff, without ſhewing a good title in 

himſeif, by which he could make a good leaſe to the plaintiff, R. 
Lal. 502. 

If defendant avows for rent, and ſhews that A. habens titulum, 
demiſed to him, and he to plaintift, it is ill; for he ſhould ſhew 
e commencement of the particular eſtate, Reynolds v. Thorpe, 
P. | G. 2. Str. 796. ] 

That he, being ſeifed in fee, made a gift in tail to B. rendring rent, 
far tho” the gift is in tail, he may avow upon the reſervation, 
1 Rel. 3 14. J. 10. | 

And he need not ew ſeiſin of the rent, where he avows upon 
a reſervation ; for it is-ſuiſcient that he has the reverſion. 1 Rel, 
114. J. 10. Vide ante, (3 K. 18.) ö 

Ir leſſee for years aſſigns his whole term, and there is no clauſe 
of diſtreſs, he cannot diſtrain for rent. — v. Ceeper, P. 8 G. 3. 


il. 375+] 


In bar to an avowry for rent reſerred, the plaintiff may plead (4 K. 20. 
% in bar to debt for rent: as, nibil in tenementiss Vide ante, Bar to 
(2 W. 48.) . 

[Nil habuit in tenementis is no plca (even for a ſtranger) ſince 
11 G. 2. c. 19. Syllivan v. Stradling, H. 4 C. 3. 2 Will. 268.] 

Nan demiſit. Clift, 641. 2 Sand, 312, 

Nething in arrear, 
py in arrear for part of the rent, and tender of the reſidue, 

ift. 646. | 

That the avowwant afterwards uſed or fold the cattle or goods diſ+ 
traned, Luut. 1423. 

After iſſue joined upon a plea in bar to an avowry, the court 
vil not ſuffer the plea to be withdrawn, and the avowry 
confeſſed, without conſent, for the avowant will loſe his coſts, 


Lin. 594. 


r 


— 


lf the defendant avows, or makes conuſance for damage feaſant, (4 Kk. 21.) 
ic muſt ſhew that the place where, &c. is his freehold, or the For damage 
lechold of B. under whom he makes conuſance. Lt. 1140. On 707 

And if hie ſays that he himſelf or B. was ſeiſed, he muſt ſay of (3 Ml. 26.) 
Flat eſtate in fee, tail, or for life. R. Lut. 1232. ; 

(in replevin for taking cattle in Holloway road, avowry for 
bking them in the place where, &c. for that he took them da- 
mge-feaſant in Fouracre Cloſe, and drove them along the road 


b pound them, is good. Aattraver; v. Het, T. 12 G. 3. 
3 Vi. 295.] | 
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Io this avowry the plaintiff may ſay in bar, that it is his free. By 
hold. Tide paſt, (3 M. 34.) | rage 
Or the freehold of A. and by his licence he put his cattle there, Wb. 
1 Co. 64. a. Vide poſt, (3 M. 34.) Ar 
Or a ſpecial title by deviſe, fine, demiſe, &c. certai 
80 
So the plaintiff may ſay in bar, tender of amends. ſcript 
If the defendant pleads that he was ſeiſed of three acres in lx he m 
in quo, Sc. it is ſuſſicient, without ſaying how many acres the 1 San 
locus in quo, &c, had. R. upon ſpecial demurrer, Lut. 1232. Bu 
| 1 San 
In bar of an avowry for damage fenſant, the plaintiff may ſay An 
that he is intitled to common in the place where, &c. and this, An 
common appendant or appurtenant. cattle, 
Common by reaſon of vicinage. | they y 
And he muſt ſhew in what vill the land lies, to which he lt: 
claims common. R. 2 Cro. 238. We | 
That his leſſor is intitled to common for him and his tenants, Cy, if h 
Ent. 5 73. b. | away | 
If the plaintiff preſcribes for common, he muſt make a good cattle. 
title to the common. And for common appendant or appurte- ln. 
nant, he muſt ſhew a ſeiſin in fee of the land, to which he claims Aue 
common, and then alledge that he and all guorum fatum, Er. . 
Time whereof, Oc. have had common in ſuch place, Sc. 1 Sand, 
346. G. Lit. 113. b. To 
If he claims common in grſt, he need not alledge ſeiſin of the So 
land, but only that he and all his anceſtors have had, time ; [f 
whereof, Cc. common in ſuch place, &c. 1 Sand. 346. "4 
If a copyholder claims common in another manor, he mult the des 
-allege ſeiſin in his lord, and that he for himſelf and his cuſtomary ncloſe 
tenants has common in ſuch place, &c. (Vide 2 Sand. 326.) OW 
If he claims common in a waſte of the fame manor, he muſt An 
alledge it by way of cuſtom. Co. I. it. 113. ö. Vide Copybold, * 
K. 6.) | 
' And he need not ſhew what eſtate the copyholders hare in Or v 
their cuſtomary tenements. R. 2 Sand. 326. , the 
If the plaintiff is a leflee for years, he muſt alledge a ſeiſin in ad. C 
his leſſor, who has the fee, and preſcribe in him and all thoſe Let! 
ucrum ſtalum, Sc., and then derive the term to himſelf, &c. icing . 
for, if he alledges a preſcription in himſelf, it is bad. R. Cr: 10 
Car. s a 
80 he muſt allege a preſcription for common, time whererf, &. _ 
where it is contrary to common right : as, for common appurte- * 
nant, or by reaſon of vicinage, and it is not ſufficient to ſay that l 0¹ 
all habuerunt et habere conſueverunt, without more. K. Lat. 7820 
161. | 
If he preſcribes for common appendant, he ought to claim te * 
it only for cattle æuant and couchant, R. Lute 1359. R. 1 Sal. * 6 
313 If the 


But, jou fu 
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But, if he preſcribes for common appendant to a houſe or cot- 
ge it will be well, for this compriſes any land. K. 1 Sal. 169. [ 
nb. 1 Brownl. 198. | 

And for cattle levant and couchant is ſufficient, without other ? 
certainty. R. 1 Brownl, 198. 4 

$9 he muſt alledge ver of the common according to his pre- 
ſcription : as, if he claims common for cattle levant and couchant, 
ke muſt ſhew that the cattle put there were /evant and couchant. | 
| Sand. 28. X. H. 10 An. in C. B. 9 

But the omiſſion ſhall be aided after verdict. 1 Lev. 195, R. Ws 
| Sand. 227. KR. 2 Cro. 44. 

And after a general demurrer. X. cant. 1 Lev. 196. 

And if he claims common appurtenant for a certain number of 
attle, without ſaying levant and couchant, he need not ſhew that 
they were ſo. R. 2 Co. 27. 5 

If the plaintiff claims common for all commoneble cattle, he muſt 52 
hew that the cattle put there were ſo. Semb. Lut. 1470. n 

If he claims common, from the time of cutting and carrying 
pray the corn, till the land is ſown again, he muſt ſhew that the | 
cattle were put there within that time. R. 2 Cro. 637. Vide Pl. 13 


lun. 33. b. 
And he muſt ſay that no part of the land was ſown again. 
2 Cri. 637. 


To a preſcription for common the defendant may reply de ſon geplicatian. 
irt, with a traverſe of the preſcription. 

If the common claimed by the plaintiff in his plea in bar to 
lie avowry, be in common fields belonging to different owners, 
the detendant may reply a cuſtom for any one of theſe owners to 
ncloſe his own field, and thereby diſcharge it from the right of 
common of the others. Vide 2 Will. 269. 274.* 

»And it is a legal conſequence which wants no proof, that by 
ncloſing, the party excludes himſelf from any right of common 
n the unincloſed lauds. Id. 274.* 

Or with a traverſe of the /evancy and couchancy; for this goes 
b the gif of the juſtification. X. Vin. Ent. 972. Per Holt, 
Mod. Ca. 115. Semb. 1 Sl. 169. 

Yet the foddering of the cactle in his yard is evidence of their 
teing levant and couchant, 1 Sal. 169. 


So in bar of an avowry for d mage frafant, the plaintiF may (43 K. 25.) : 

preleribe for a way. Vide Chimin, (I. 2.) Dar by ways 1 

Aud he muſt ſhew what way he claims in certain: as, whether > 

tbe for horſes, carucis, &c. Vide Chimim, (D. 2.) 
And the terminus a quo and ad quem, Fc. Vide Chimin, (D. 2.) pt! 
To this bar the defendant may repiy de /on tert, and traverſe Replication. 
preſcription. 

Or acknowledge the way, and ſay that the treſpaſs was extra 4 

tam, Tho, Ent. 297. 

lk che defendant traverſes the pre{cription, the plaintiff ſhall 

pu illue upon the traverte. . 1 

If 8 ui | 
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(3 K. 26.) 
By force of 
a warrant of 
commil- 
fon, &c. 
Vide poſt, oy 
(3 M. 23.) 


(1K. 27.) 


For an 


aMerrcia. 


ments 


Skin. 587. 
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If he pleads extra viam, the plaintiff may rejoin to it un ug. 


Tho. Ent. 297. 


So the defendant may make avowry by authority of the com- 
miſſioners of ſewers. Co. Ent. 293. a. Hern. 643. Bro, R. 
4 1 To a : 

By the f. 23 H. 8. 5. the defendant may avow generally, that 
he took by authority of the commiſſioners of ſewers for an aſi: 
ment by ſuch commiſſion. Co. Lit. 283. a. 

But, if the defendant waves the ſhort pleading allowed by the 
ſtatute, and ſhews the ſpecial matter, he muſt plead all thing; 
ſufficiently, otherwiſe it will be bad. Sz. 12. Lut. 1180, 

So he may avow by virtue of a warrant to diſtrain for the 
poor's rate, purſuant to the „l. 43 EI. Lut. 1179. 

Or by authority of the /. 15 Car. 2. for regulation of the 
militia, Ct. 636. | 

So by force of a warrant upon a conviction for fraud in the 
exciſe. Lev. Ent. 15 2. 


So the defendant may make avowry for an amerciament: as, 
for not appearing at a /eet, Win. Ent. 873. (or 986. edit. 1680.) 
R. 3 Leo. 14. Ms. 89. Bend. pl. 227. | 

For departing, when ſworn upon the homage, before verdiQ 
given. Co. Ent. 570. ö. 

For refuſing to be conſtable. G. Ent. 572. a» 5 Med. 124. 

So for an amerciament for ſtopping a way, or other offence 
preſented. Co. Ent. 55 J- a. 

Or for taking inmates, 

In an avowry for an amerciament, the defendant muſt ſhew 
the leet or court, were impoſed, to be duly held. R. Cre. E. 


245. 
And before whom. R. 1 Brownl. 198, Semb. 5 Mad. 90. 
And over whom it has juriſdiction. R. Siu. 393. 


That he had ſpecial notice of his election to the office for the 


refuſal whereof it was impoſed. R. 5 Med. 130. 

So, that there was good cauſe for the amerciament : as, tht 
it was for an offence within the let. R. Hob. 129. 

And in replevin it is not ſufficient to ſay, that he was preſent- 
ed for ſuch an offence, but he muſt aver directly that ſuch offence 
was committed. 1 Sal. 107. Sho. 61. R. Go. El. 885, 6. 
3 Leo. 8. R. Carth. 74. R. Fig. 46. 108. 

Otherwiſe in treſpaſs. R. 1 Sal. 107. Sho. 61. Carth. 74. 


And licet fuit cul. is not a ſufficient averment. Hg. 109. 

Uf defendant avows in replevin, as bailiff for an amerciament, 
he muſt aver that defendant was guilty, for here he is an ator 
tho? in treſpaſs it is not neceſſary, for there the conviction juſtifies 
the officer. Stephens v. Haughton, AMA. 3 G. 2. Str. 847-] 

[The amerciament muſt be by the court, not by the jury, and 
there muſt be an affeerment. id.] . ; 

. 0, 
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So, he muſt ſhew an amerciament at a ſum certain; for with- 
out that, an affeerment is not ſufficient. R. Hab. 129. 

So he muſt ſhew that the amerciament was affcered by af- 
feerers. R. 3 Lev. 19. Adm. Mo. $9. 

And he muſt ſhew the names of the affeerors. R. Kel. 66. a. 

So, the names of the ſuitors before whom preſented. R. 3 
lev. 8. 

Or aſcertained by the jury, Semb. F. g. 10g. 

So he muſt ſhew the precept. 1 Sal. 108. She. 62. 3 Mad. 
137. R. Mb. 573. 604. Semb. cont. Carth. 74. Acc. Skin. 
187, 

And where made. R. 1 Brownl. 198. 

But if the amerciament 1s general, idee in miſericordia, and after- 
wards affeered, it is ſufficient. R. 1 Sal. 56. 

Or, if it is aſleſſed at a ſum certain. Per Holt, Sho. 62. 


do he may make avowry for a cuſtomary demand: as, for a (3 K-28.) 
ine due by cuſtom upon an alienation, 2 Vent. 132. | — = cuſ- 

So, for a fine impoſed by the leet, &ec. for a contempt. N 

80 for a toll due by cuſtom. 

$0 for a heriot due by cuſtom, Co. Ent. 613. a, Tut. 1310, 
ie Gopyhold, (K. 23.) 

Or for heriot-ſervice. 8 Co. 103. | 

So for breach of a bye-law. Win. Ent. goo. (or 1014. edit. 
1680.) 

[if defendant makes conuſance that he diſtrained for a forfei- 
ture incurred by breach of a bye-law he muſt ſet forth the by- 
by, Cerriſb v. Rodman, H. 11 G. 3. 3 Will: 155.] 

But if the avowry is for a thing due againſt common right, a 
cuſtom muſt be alledged to diſtrain for it. R. 1 Sal. 175. Vide 
Diſtreſs, (A. 1.) 

Yet where the avowry ſhews that the duty is due, it is ſuf- 
ficient without alledging performance of that, which was the con- 
(deration for the duty: as, if it ſays that a burrough in conſi- 
{eration of maintaining the port ſhall have toll, &c. it need not 
Hedge that the port was in repair, for it is ſufficient that they 
we bound to repair it. R. 1 Sal. 249. 


(3 K. 29.) Judgment in Replevin. 


Il there be judgment for the plaintiff for want of a replication (; Kk. 43. 
"the bar to the avowry, or upon a demurrer, a writ of inquiry of For the 
damages ſhall be awarded. plaincitt, 

do, if the defendant, relif4 verificatione, c:gnovit actianem, or 
here is judgment againſt him by ibi dicit, C.. | 
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Or at the requeſt of the plaintiff, by the aſſent of the de. Aer 
fendant, the juſtices may aſſeſs the damages without a writ of 


inquiry. | _ 
If the judgment is upon a verdict, the jury uſually aſſeſs the da- his 4 
mages. 2 Sand. 315. If 
Or the jury after verdict may be diſmiſſed, and damages aſſeſſed jury 
by the juſtices with the defendant's conſent. — 
So, if the jury do not aſſeſs damages, the plaintiff may make 80 
a ſuggeſtion upon the roll that the cattle are ſtill detained, where. hall 
upon a writ ſhall go to inquire of the value of the cattle and By 
the damages, upon which the plaintiff ſhall have judgment for be fy 
both. | 
If there is judgment for the plaintiff in replevin gu. adhuc detinet * 
by default after appearance, there ſhall be a ſpecial writ of inquiry inqu 
| for the value of the cattle, or goods, and damages. F. N. B. 6g, 1 
if L. Co. Ent. 611. a. ſor th 
j But where the taking was lawful, the damages ſhall be only for * 
g the detainer: as, in replevin by the lord for the goods of his villain, Bl. 
* or for goods taken damage feaſant and detained after amends ten- 80 
"4 dred. F. N. B. 69. V. G. | * 
" | if he 
1 (3 K. yo.) If there is judgment for the defendant upon a demurrer or ver- 170. 
1 8 dict, or the plaintiff is non ſuited, the defendant ſhall have return *[{ 
48 irrepleviſable. Vide poſt, (3 K. 31.) ok the 
1 The defendant ſhall have return, tho' he pleads non cepit after a —_ 
. avithernam awarded. Sal. 581. | nd ji 
"'K Or claims property. Sal. 581, permi 
4 If the plaintiff is nonſuited, when the defendant avows for udgn 
1 rent, the juſtices may aſſeſs damages without a writ of inquiry, Rep. - 
oy 3 Leo. 213. ; (If 
4 And by the f. 17 Car. 2. 7. on diſtreſs for rent on the lands may f 
7 chargeable, if the plaintiff in replevin, by plaint or writ depending inquir 
ih in any court at Htmin/ter be nonſuited before iſſue, the defend- Will. 
. ant may make ſuggeſtion in nature of an avowry, or conuſance to (le 
. ſhew cauſe of diſtreſs, and the court ſhall award a writ to inquire, Led 
ii tc, what arrear, and the value of the diſtreſs, of the execution . 
7 of which 15 days notice ſhall be given to the plaintiff or lis * 
1 attorney. + babend 
. By the ſame ſtatute, on return of the inquiſtion the defendant 36. 
4 ſhall have judgment to recover the rent- arrear, if ihe goods diſ- (If 
| trained amount to it, otherwiſe, to the value of the diſtreſs with 8 
full coſts, for which he may have execution by jieri facies, elegit pearan 
&c. 1 Sand. 195. 9 ; ceedin 
By the ſame flatute, if the plaintiff be nonſuited after avowry, ot 
conuſance, and iſſue joined, or a verdict be for che defendant, the 
jury who were to try the iilue ſhall inquire what arrear, and the 
value of the diſtreſs, and the defendant ſhall have judgment and 
execution ut ſupra. | Ate 
So, by the fame fatute, if judgment be for the deſendant upon "ang 


demurrer, the court ſhall award a writ to inquire the m_ 7” 
- Itrels, 
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diſtreſs, and on return the defendant ſhall have judgment for the 
arrears mentioned in the avowry or conufance, it the diſtreſs 
amount to that value, otherwiſe, to the value of the diſtreſs, and 
his full coſts, and execution ut ſupra. | 

If the avowry is for rent-charge, as well as for rent-ſervice, the 
jury ſhall inquire what rent was in arrear, and the value of the 
cattle diſtrained. Adm. 1 Lev. 255. 

So, if the avowry is for the poor's rate, or other duty, the jury 
hall inquire how much is due. Seb. 5 Mod. 76. 

But if the jury omit inquiring what rent is in arrear, it cannot 
be ſupplied by a writ of inquiry; for it muſt be by the ſame jury, 
who try the iſſue, R. 1 Lev. 255. 1 Sal. 205. 

Yet, if the plaintiff is nonſuited, it may be ſupplied by a writ of 
inquiry. | Semb. 5 Md. 76. R. 5 Med. 77. 

It may be ſupplied by a writ of inquiry, where the avowry was 
ſor the poor's rate, and the plaintiff nonſuited. Sal. 205. 

*5o, where at the trial the jury omits to aſleſs the damages, 
2 Bl. Rep. 291. 3. Will. 442.* 

So, if the jury find the value of the diſtreſs, and not what rent 
in arrear, by which he cannot have judgment upon the verdict, yet 
if he thinks fit he ſhall have judgment at common law. R. Ray. 
170. 1 Sid. 380. 

If the jury find a verdict for him, and damages to the amount 
of the rent claimed in the cognizance, without finding either the 
amount of the rent in arrear or the value of the cattle diſtrained 
and judgment be entered for the damages aſſeſſed, the court will 
permit the defendant to amend his judgment, and to enter his 
judgment pro retorno habendo, after a writ of error brought. 3 Term 
Red. 349.“ 

Cf "he plaintiff is nonſuited for want of plea in bar, the avowant 
may ſue the ſureties on the bond, and need not execute a writ of 
inquiry for the damages. Waterman v. Yea, MH. 30 G. 2. 2 
Wile 41.] 

[If plaintiff is nonſuited for want of declaration, and retorn. 
tabend. awarded, and then plaintiff ſues out writ of ſecond deliver- 
ce, yet afterwards avowant may execute writ of inquiry of dama- 
ges; for tho' writ of ſecond deliverance is ſuper/ſedeas to retorn. 
babend, yet it is not to writ of inquiry. Cooper v. Sherbrooke, P. 
33 C. 2. 2 Will. 116.) 

If goods diſtrained are not replevied, but by conſent of attor- 
wes remain in diſtrainer's hands, without writ of re. fa. lo. or ap- 
pearance; after verdict for plaintiff the court will ſet aſide all pro- 


dings. Barnes 45 1.] 


(3 K. 31.) Execution. 


After judgment for the defendant, by the common law, a writ 
& ratorno habends was awarded, which was irrepleviſable. 
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Where the judgment was upon a demurrer, or after verdig. 
14 H. 7.6. b. 

But if the judgment was upon a nonſuit before verdict, he (hz! 
have return, but not irrepleviſable, 14 H. J. 6. b. 34 H. 6. 

„ 1s 

: If upon a writ pro reterns habendo the ſheriff cannot find the 
cattle, there ſhall be a capia in withernam upon the return of 
elongata. 2 Leo. 174. 

So, if after 2vithernam in proceſs the defendant in homine re/.. 
giando found bail and pleaded, and there is judgment againſt him, 
and he is ſurrendered, he ſhall be detained upon the firſt capias iy 
avithernam. R. Sal. 582. 

Or, if he does not ſurrender himſelf, another capias in withernan 
ſhall iſſue againſt him. Sal. 582. 

But, aſter withernam upon a retorno habends, if the defendant 
tenders in court the damages aſſeſſed by the jury, and alſo a fine 
for his contempt, the proceedings upon the wwitbernam ſhall be ſtaid. 
R. 2 Leo. 174. | 

So, after judgment for return irrepleviſable, if the owner of the 
cattle or goods tenders all that is due upon the judgment, and it 
is accepted, there ſhall be a writ of delivery for the goods. 2 Ii. 
107. 

85, if he tenders the whole upon the judgment, which is aſcer- 
tained by the avowry, and is reſuſcd, he thall have detinue. 2 Ji. 
107. 

lin replevin in county-court, removed by recordari, and verdict 
for avowant, and inquiry as to the value, purſuant to fat. 17 C. 2. c. 
7. the avowant ſhall not have the replevin-bond delivered to him 
to ſue the parties; but mult either have judgment and execution 
for the ſum ſettled by the jury, purſuantto thet ſtatute, or he muſt 
take the ancient remedy, which is, to have writ to de retorns ba- 
bendo; and it ſheriff returns averia elongata, then a writ to have 
retorn of the beaſts of the pledges; and if that returned ii, then 
ſc. fa. againſt the ſheriff quod reddat ei tot. averia, Comoes v. Cale, 
H. 10 G. 2. B. R. H. 35 2.] 


(3 K. 32.) Recaption. 


So, if, pending replevin for a former diſtreſs, the lord diftrais 
his tenant again for the ſame cauſe, he ſhall have a recaptian. . 
N. B. 71. E. | 

To reraption the defendant does not avow as in replevin, but jul- 
tiſies; for the plaintiff ſhall not recover damages for the tab ing or 
detaining of his cattle, but only damages for the defendant's con- 
rempt againſt law. 1 Rel. 320. J. ic, 
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(3 L.) Pleading fn Scire facias. 
(3 L. 1.) When it lies. 


2 þ E424 * 
4 4 


p! the common law a ſcire facias lies after a year and a / L. 1.) 
day after judgment given in a real action, to execute By the com- 
ſuch judgment. 2 nfl, 469. Adin. 1 Sal. 258. Vide Execution, n w. 
I. 4.) 
| So to execute a fine. 2 fl. 470. Vide Execution, (A. 6.)—- 
Fin, (E. 15.) 

And upon a judgment in ejectment. R. Sal. 25 8. 600. 

So in annuity. 1 Sl. 25 8. 600, 

So in perſonal actions, if the plaintiff or defendant die within 
year and a day, there cannot be an execution before a ſcire fa- 
aur by or againſt the executor or adminiſtrator. 1 RA. yoo. J. 4 
15. 20. ' | 
50, if one plaintiff die, the ſurvivor ſhall not have execution be- 
fore a ſcire facias, M. 367. R. cont. Ny 150. 

The ſurvivor ſhall not have an execution by elegit, for the heir 
ſhall be contributory. Per Ht, 1 Sal. 320. 

So, if a recognizance is given for good behaviour, he can- 
not be indicted for a breach of the recognizance before a ſcire 
faciar upon it; for he may have a plea for his excuſe. 1 Rv/. 


900. . 5. 
80 a ſcire fucias lies upon a judgment in annuity, Per Halt, 
dal. 600. | 


So, if a conuſee dies, his executor cannot ſue upon the recogni- 
znce, to have an elegit, without a /cire facias againſt the conuſor, 
to it is within the year. F. N. B. 267. D. 

Nor if the conuſor dies within the year, againſt his executor, 
teir or tertenunt. J. N. B. 267. D. 

But by the common law a ſcire faciat does not lie in perſonal 
Cons after a year and a day after jud ment 2 E. 469. Dus. 
fer Holt, Sal. 600. 

Nor upon a recognizance acknowledged. 2 Inf. 469. 

v0 it is not necetflary where the king was plaintiff. Sal. 603. 


a To — _ 
. A, — — Rr 4 


k 
Yet by the ff. V. 2. 45. a ſcire facias was given to have execu- (3 L. 2.) as 
ton upon a judgment in perſonal actions after the year and day. — the ff. j 
U. Lit. 290. b. 2.45 


And by the ſame ſtatute a ſcire facias lies after the year and day 
upon a recognizance. 2 1½. 470. 

But a ſeire facias is neceſſary, where the judgment is ſuperſeded 
ij error, tho? the year and day paſs. Vide pg, (3 L. 4.) 

50, it is not neceſſary, where no alteration of parties is 
made: as, if one plaintiff . dies after judgment, execution 
my be ſued in the name of both without a ire facias, 
Ny 150, 

3D 3 So, 
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So, if error is ſued and judgment affirmed, and afterward; one 

of the plaintiffs dies. R. Mo. 367. Adm. 5 Mod. 339. 
So, if one plaintiff dies, the ſurvivor alone may ſue out ex. 
ecution, without a ire facias; for he is party to the judgment. 
Cont. Mo. 367. R. acc. Noy 151. Adm. Sh. 404. At, 
Cart. 194. 

So, if error is brought by ſeveral defendants, and afterwards one 
dies, whereby the error is abated, execution may be ſued againſt 
the others without a /c:7e fecias. Dub. Sho. 404. Semb. 5 Mid. 339. 
1 Sal. 319. 

So, * . ſue execution by ſcire facias and one dies after an el. 
git awarded, the ſurvivor ſhall have an alias elegit without a ſcire 
facias, R. Cart. 113, 123. 180. 194. 

Yet where judgment is given and execution delayed beyond the 
year and day by injunction in chancery, there mult be a ſeire facia, 
R. 1 Sal. 322. 

It execution is ſued after the year and day without a cir: 
Ficias, the exccution ſhall be ſuperſeded upon motion. 11s, 
Ca. 288. | 

But if execution is ſued after the year and day without a ſcir- {+ 
cias, it is not void, but voidable by error. R. 3 Lev, 404. 1 $a, 

261. R. cont. 4 Leo. 97. | 

A ſcire facias lies of courſe within 10 years after judgment; but 
after ten years, it muſt be upon motion. Pr. Reg. 20g. 


(3 L. 3.) Scire facias upon Judgment. 


(31. 3. A ſeire Faciat, tho it is but a judicial writ, 18 in the nature Of an 
How it thall action, and a releaſe of actions, or of executions, diſcharges it, 


— Co. Lit. 290. 6. 9 Term Rep. 46.9 


(K. 2. Kc.) lt is a perſenal action, and therefore requires bail on a writ oi 


error. 2 Bl. Rep. 1227.“ 

*A ſcire facic s to revive a judgment, entered on a bond for ſecur- 
ing an annuity granted before the 17 Ges. 3. c. 26. /. 2. commat- 
ding that no action ſhall be brought on any judgment already- 
tered (unleſs certain requiſites were complied with) is an action 
within that clauſe. 1 Term Rep. 267.“ 

*And a ſcire facias to revive a former judgment is ſo far a con- 
tinuation of the ſame action, that if the plaintiff's teſtator has 
-agreed not to bring a writ of error in that former action; ſuch 
agreement ſhall bind his executors on the ſci. fa. being brouglit 
againſt them. Id. 388.“ 

[If it is to have execution of a judgment, the judgment mult 
be entered upon record before the feire facias ſued, and it 
is not ſuſſicient that it is ſigncd by the officer. Per Glinn. Pr. 
Reg. 494. 

If judgment was given 10 years beſore, it ſhall not be awarded 
without motion in court. Pr. Reg. 495. Sal. 598. 

And the record of the judgment muſt be in court; for it is the 
foundation and warrant for the /cire facias. Pr. Reg. 495+ 


it 


PL EAD E R. 


If it was ſeven years before, there muſt be a motion at the fide 
bar. Sa.. 5 98. 

If att.r judgment revived by /cire facias, the defendant dies 
before xecution, there thall be another /cire facias without motion. 
Sal. 598. 

Aire  facias againſt a defendont ſays in hac parte. Sal. 599. 

Againſt the bail it ſays in e parte. Sal. 599. 

The /eire facias muſt be {ued in the ſame court, where 
judgment was given, if the record remains there, Vide Execution, 

I. 1. 
And to the ſheriff of the ſame county, where the original action 
was. Pr. Reg 495. R. Hb. 4. Tel. 218. 

And upon return of nulla bend in the fame county, there 
may be a tatum ſcire facias to the ſheriff of another county. 
2 Leo. 67. 

But if a debt, after recovery in B. is aſſigned to the king, a ſcire 
facias may itJue out of the exchequer. R. 2 Les. 67. 

A ſcire fcias ought to be as ſhort as poſſible. Pr. Reg. 496. 

And Uierefore it is ſufficient, tho” it be as general as the record 
upon wich it is founded. Mid. C. 296. 

And an immaterial variance from the record does not prejudice: 
25 an omiſſion in the ſtile of the king. R. 3 Mid. 227. 

So ſcire facins execute of ſuch an one is ſuilicient, without nam- 
ing him. 1 Leo. 17. 

But it muſt recite the judgment that was given. Crs. l. 
$17, 
And before what judge. Pr. Reg. 497. R. Sal. 517. 

If the record is ſpecial, it is ſafe to recite it, as it was pleaded, 
Dy. 34. 6. 

1 muſt be againſt all the defendants together. R. Sal. 

98. 

a A ſcire fucins pro valore et dampnis upon a judgment in dower 
maſt mention the recovery of ſciſin. . Br. 303. 305. By the 
f. Mert. 1. She may recover the value and damages, v/que diem 
quo ſeiſinam recuperaverit. 2 Lit. 80. 

f a recoznizance was taken before a judge, and not entred in 
court, and the plaintuf declares upon a recognizance in court, it 
is variance. R. Sal. 564. 659. 

And ſuch variance cannot be amended. X. Sal. 5 2. 

If the ſcire facias be upon a judgment in ejectment for two meſ- 
ſuages, where the judgment was of one meſſuage. R. 1 Sal. 
$2, 

So it ought to conclude, quare executio fieri nan debet, and there- 
fore if non debet is omitted, it is bad. Lat. 1282. 

If the judgment be againſt two and one dies, it ſhall be againſt 
the ſurvivor, quare execution againſt his goods, and a moiety of 
his lands, and againſt the heir and ze tenants of the deceaſed, 
quare ex*cution againſt them for a moiety of his lands habere non 
debet, R. Curtb. 107. 

If defendant dies aſter writ of inquiry executed, and before 
the return, and the ſci. fa. is to ſhew cauſe why new writ of in- 
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(3L. 4.) 
Upon what 
judgment. 


PLEADER. 


quiry ſhould not be awarded, it ſhall be quaſhed ; for it ſhould he 
to ſhew cauſe why the damages aſſeſſed ſhould not be recovered, 
R. on demurrer. Compton v. Leeds, 13 G. 1. C. B. Gad 
worthy v. Southcott, „ B. Xo 3&5. 1 Wi. 243.) 

If it be by an executor, it muſt make a profert of the letter; 
teſtamentary in the middle or at the end. R. Carth. 69. 

But a ſcire facias againſt tertenants need not ſhew by what title 
they entred. R. 1 Lev. 312. 

It need not recite all the proceedings upon which the judg- 
ment was given, but the judgment only. K. Carth. 149. 

The term of the recovery need not be inſerted, Barnes 


431. | | 
The ſcire facias muſt not be teſted upon a Sunday; for it is not 
dies juridicus, Dy. 168. 4. . 


There ought to be ſeven days between the %u and return of 
every ſcire facias z, and therefore 14 days between the 7efte of the 
firſt and return of the ſecond ſcire facias, R. 2 Jon. 228. R. 
9 V. 3. B. R. (Reported in Comyns's Reports 53.) Sal. 599, 
Skin. 633. | 

So a ſcire facias muſt b- delivered to the ſheriff four davs at | 
leaſt before the return. 2 %. 228. A convenient time. Sd. 


(If it has lain four days in the office, ſummons upon it may be 
made any time before the court is up, on the return-day, Obrian | 
v. Frazier, M. 12 G. Str. 644.] - j 

The ſheriff 's return of Hire fect does not eſtop the bail from 
ſhewing that they were ſummoned ſo late on the return day, chat 
they could not bring in their principal before the riſing of the 
court. 2 Term Rep. 737, 738. n.* 3 

By rule in B. R. the ſecond ſcire facias ought not to be ſued out 
tilt the firſt is returned. Sai. 5909, Cont. Shin, 633. 

{Declaration may be entitled of the term generally tho' the .. 
fa. is returnable the laſt return. Ward v. Ganſell, H. 11G. 3. 
3 Will. 154.] 

[It may be quaſhed on plainti]'s motion, after appearance, 
without coſts, Barnes 431+] 


A ſeire facias lies quare executionem non upon every judgment, 
upon which execution is not ſued within a year and a day, if the 
judgment was not given with a cefet executio to ſuch a time, for 
then the year ſhall be computed from that time. Mod. Ca. 288. 

Tho? execution be ſucd in part. Lut. 1264. 

So, tho? execution is ſued, hut not continued for a year and a 
day. 2 Leo. 77, 78. Carth. 2. | 

It lies upon a judgment in a real action. ide Executimn, 
(A. 4.)—(I. 4.) | 

Upon a judgment in ejectment, where a ſtranger enters atter 
qud;rraent. R. Lut. 1268. 3 Lev. ico. Clift. 676, 7. 


do, it lies upon a judgment quod computet. 1 Vent. 259. , 
0, 


P LEADER. 


So, if error is brought of the julgment after the year, which is 
quaſhed and void, there ought not to be execution, without a 
ſcire factas z for the writ of error being void, docs not revive the 


judgment. R. 1 Rol. 890. l. 40. 


So, if there is an injunction out of chancery, whereby execu- 
tion is ſtayed for a year, there ſhall not be execution afterwards 
without a /cire faciat. R. Mad. Ca. 288. 

If on judgment of Michaelmas term, execution is ſtopt by in- 
junction, and afterwards taken out teſted the laſt day of the ſub- 
ſequent Michaelmas term; it is irregular, without ei. fa. A writ 
of error is matter of record, which the court can take notice 
of, but an injunction is not. Miner v. Lightbound, P. 6 G. 
Str, 301. 

Therefore it is not neceſſary, where the judgment was ſuſ- 
pended by error, tho' a year and a day are patied before judg- 
ment afhrmed. KR. Cro. El. 415. 706. XR. 1 Kal. 899. J. 20. 
R. 1 Sal. 261. R. Lane 20. KR. Gcub. 272. 

Nor where the judgment is aſſirmed within the year, tho? the 
ex:cution is ſued out of the court where the judgment is af 
firmed. R. 5 Co. 88. a. Cent. Pr. Reg. 208. 

Nor where the judgment is affirmed, or the plaintiſf ĩs nonſuited 
or diſcontinues in error, tho' the year was expired before error 
brought. R. 1 Rel. 899. J. 25. 35. K. 2 Cro. 364. Lane, 20. 

[lt a delay of execution for a year has arifen from: the defend- 
ants by bills for injunctions, and by obtaining time for payment, 
execution may be ſued out with: ut a /cire facigs ;, and if a rule to 
ſhew caute why it ſhould not be let aſide is obtained, the court 
will diſcharge it with coſts, Miclel v. Cue, M. 32 G. 2. 2 B. A. 
660. ] 


After the year and day a ire ficins lies between the 
ſame parties as were parties to che judgment. 24% Br. 
224. 

it the plaintiſf dies, ſcire facias lies by his executor or admi - 
niſtrator Witliin a year. 2 fl. 395. Th. Br. 240. Vide Exe- 
cutian, (E..) | 

[It the judgment is by an executor or adminiſtrator du- 
rante mincri ætate, the executor at his full age may have ire 
1 for he is privy to the judgment. R. 1 N=“. 889. 
4 

Or by an executor upon condition that upon ſuch an act B. 
ſtall be executor, Dub. 1 Rel. 889. J. 5. ins 

do now by the /. 17 Car. 2. 8. it an executor or adminiſtrator 
obtains judgment, and dies before execution, an admmiicrator de 
bonis nan, Sc. ſhail have a /cire facias upon ſuch judgment. Vide 
diminiftration, (G.) 

So, if he dies after the money levied by the execution, and it 
mains in the ſheriff's hands, he may perfect the execution. R. 
1 Sal, 323. ' 

If 
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(3 L. 5) 
By whom. 
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(3 L. 6.) 
Againſt 
whom. 


(3 L. 7.) 
When it 
dees not 
ve. 


PLEADER. 


If an executor bring a /cire facias on a judgment or recogni. 
zance, and obtain judgment quad habeat executionem, and die in. 
teſtate, the adminiſtrator de bonis non muſt bring a ſcire facias on 
the original judgment, and cannot proceed upon tlie judgment 
on the ſcire facias. Semb. Ld. Raym. 1049.% 

If the plaintifF in an action, after judgment and a writ of error 
allowc:, become bankrupt, his aſſignees cannot ſue out a ſei. fo, 
in their own names to compel an aſſignment of errors, till {ame 
judgment be given; and then it muſt be done immediately after 
{uch judgment; but they ſhould go on with the writ of error in 
the bankrupt's name till judgement. 1 Term Rep. 403. Wigs 
3 Term Rep. 437.“ 

The huſband cannot have execution for the coſts on a plea of 
coverture found for the defendant, without a ſcire faciaz, Des. | 


637. (614.)* » 


So, if defendant dies after judgment, a ſcire facias lies within 
a year againſt his executor or adminiſtrator. Lut. 1273, 4, 
Th. Brev. 241. 

So in ejectment it lies againſt an executor and a ſtranger who 
entred after judgment. R. Lut. 1268. 3 Lev. 100. Vid: ante, 


(3 L. 4.) 


Or againſt zerzer:ants generally, or by ſpecial name. Sal. 600, 

If it be againſt A. tenen premiſſerum, it ſhall be intended te- 
nant at the time of the /iberate. N. Fon. 9o. | 

So, if judgment is recovered againſt an executor or adni- 
niſtrator, who dies, a /cire facias lies upon it againit the admi- 


niſtrator de bonis non, &c, being allo adminiſtrator of the cxecu- 


tor. R. per 3 J. Jon. 214. R. 1 Rel. 890. J. 35. Co. Car. 
167. . | 

So againſt the executor of an adminiſtrator againſt whom the 
judgment was given, if he has waited the goods of his inteſtate, 


Clift. 679. 


But a ſcire facias does not lie, where there wants privity; 25, 
by an adminiſtrator de honig non, c. and upon a judgment by an 
executor or adminiſtrator till the f. 17 Car. 2. 8. Fon. 248. 
Vide ante, (3 L. 6.)— Adminiſtration, (G.) 

Nor by the heir, where his anceſtor had ſued an elegit. R. 
Lane 16. 

Nor by the adminiſtrator of an adminiſtrator upon a judgment 
by his inteſtate, for a debt due to the firſt inteſtate ; tho the debt 
is brought into court he cannot take it; tho? he alſo obtained jucg- 
ment by miſtake, for it is erroneous, Lat. 140. 

So it does not lie, tho' there is privity, by him, who has no 
intereſt in the thing recovercd : as, if huſband and wiſe recover 
land in right of the wife, and the wife dics, the huſband ſhall not 
have a ſcire facias upon the judgment. To. 248. 

So, if huſband and wife as executrix or adminiſtratix recover. 


R. Jon. 248. 1 Rd, 899. J. 10. Vide Buren and Feme, ar 
| 2 | | ; 


ly 


| 


1 
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Yet, where huſband and wife have a judgment for a debt to 
the wife, the huſband alone ſhall ſue execution without a ſcire K 
facias. R. Mod. 179. Vide Baron and Feme, (E. 3.—Z.) 
So, it does not he againſt the heir and zerre-{enants of the te- 
nant in dower, after judgment againſt him and ſciſin awarded, 
if he dies before inquiry of damages. R. 3 Lev. 275. 
Nor by the adminiſtrator of the demandant in dower, if ſhe 
dies before damages and coſts aſſeiſed. Dub. 3 Lev. 275. 


If upon a ſcire facias the ſheriff returns ſcire feci, and the de- (31. 25 
ſendant makes default, there ſhall be judgment againſt him. Judgment 

But execution will not be permitted to iſſue on a /c1. fa. to re- 3 
vive an old judgment, till a ſcire feci returned or an athdavit of vefault. 
notice. 2 Bl. Rep. 1140.“ | — pris | 

Soin C. B. if a ſcire facias goes upon a judgment: for debt and fir 2 | 
damages againſt the defendant himſelf, who was party and privy 4. 4 
to the judgment, and the ſheriff returns nichil, and the defendant | 
makes default, there ſhall be judgment againſt him without award- 


ing a ſecond ſcire faciar, Dy. 168. 4. 2 Inſt. 472. Sal. 599. 


But in all caſes, where the ſheriff returns nichi/ upon a ſeire (3L. 9.) 
fia in B. R. another ſcire facias {hall be awarded. 2 Infl. 472. n 20% 
2 Md. Ca. 227. 

And if upon the ſecond /cire facias the ſheriff returns nichil, 
and the defendant does not appear, there ſhall be judgment 
againſt him. Dy. 168. 4. 198. a. 172. a. 201. a. 

So in a ſcire facias upon a recogniſance in C. B. there ſhall not 
be judgment againſt the defendant upon his default till two nichils 
are returned, Dy. 168. a. 

Nor in a ſcire facias upon a judgment in C. B. where the de- 
fendant was not party to the record, as if it be againſt an executor | 
or adminiſtrator, c.. 1b:d. | 

So, if the defendant after judgment takes huſhand, and the Þ 3 
ſire facias is againſt her huſband and her. Per C. B. P. ꝙ An. 1 

Nor in a ſerre facias in C. B. for any cauſe, except upon a re- \. 
corery for debt and damages agaiuſt a party to the record. Dy, 9 
168. a. 

As, if nichil is returned upon a ſcire faciat againſt a conuſee 0 
after judgment in audita querela to be relieved from a recogniſance 
by an infant, there muſt be a ſecond /cire facias. R. 2 Cre. 39. 

So, if the ſcire facias is againſt two, and the ſheriff, as to one, 
returns ſcire feci, and nichil as to the other, Were ſhall be a ſecond 
ſare facias againſt both. Per tot. Cur. 1 H. 4. 5. a. 

If there is judgment againſt the defendant by default after a ſcire 
feci returned, he is without remedy, tho' there was no judgment 
originally given, R. 1 Lev. 41. 

So, it the /cire facias is againſt an heir, who, being warned, 
ſuffers judgment by default, he ſhall have no remedy in law, tho' 
his father was only tenant for life, remainder to him in fee. R. 


I Lev, 41. 


So, 
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So, if the remainder was to him in tail. R. 1 Lev. 41. 1 $4 


54. Ray. 19. ä te 
So, in any caſe, where he has matter pleadable to the /cir- fa- 

(igt. 1 Sal. 264. {c 
But after judgment upon two michils returned, the defendan; 

may be relieved upon motion without an audita querela, 1 gal dt 

93. 264. 3 f 5 64 
[Aſter two nichils and ſcire feert inquiry, devaſiavit returned, 2nd 

traverfed ; if the defendant does not apply in a reaſonable time, ty 


the court will not reheve on motion. Wharton v. Richardſon, T, 
11 G. 2. Str. 1075. ] 


ter 
8 Jug ot ) To a /ſeire facias the defendant may plead in abatement or in 
ſcire facias, bar. 2 Irjl 470. W l | 
W hat are *Bur he can plead nothing in bar, which he might have pleaded fer 
allowed. to the original action. Comp. 728.“ 105 
To aid, receipt, and age, ſhall ve allowed. Hid. (2 
But procets of ſummons, attachment, and for a view, are | 
ouſted by the . W. 2. 45. 2 Inſt. 470. | 
So efſein of the tenant, defendant, prayee in aid, or plaintiff fcir 
himſelf. 2 Ii. 470. 
So protection ſhall not be allowed. Hid. N. 
So the defendant cannot plead matter contrary to the tle, upon | 
which the recovery was obtained. 16:4. | en 
Nor a thing which proves the judgment only erroneous and Br. 
voidable, id. | han 
Nor error pending of the ſame judgment. 4 Med. 248. Semi, 8 
cont. Sho. 186. : (2) 
[If defendant pleads to ſci. fa. quare, &c. that plaintiff ſhould 8 
not have his action (inſtead of execution, ) it is well enough. Grey the 
v. Jones, T. 4 G. 3. 2 Will. 25 1.] 8 
ſcire 
(3 L. 1.) And therefore to a ſcire facias upon a judgment the defendant the 
Toa feire may plead in abatement, that there are not fifteen days between 4. 
— 2 the tee and return. Lut. 25. Vide Abatement, (H. 14.) 80 
In abate- Quod non tent ſpecially: as, that he has only for years. R. 274, 
— 3 Lev. 205. Co. Ent, G20. 624, a. Vide Abatement, (F. 13.) 0 
But general non-tenure is no plea. R. 3 Lev. 205. Yet, it 0! 
was pleaded generally, tho* nothing done upon it. 2 Sand. 14, admi 
R. no plea, Cro. El. 872. R. Sal. 601. B. 
So, where tenants are returned tenants of ſeveral parts, they Odtai 
cannot join in a plea of ſeiſin in another. K. Sal. 601. fenda 
So they cannot plead non-tenure by implication : as, that ſuch be no 
a ene is ſeiſed of the freehold. R. Sal. 601. 537. 
That he holds jointly with B. R. Mo. 5 24. It | 
That there was us ſcire facias againſt the ether defendant. Sat. that tl 
598. R. 2 Cro. 506, 507. | be mi 
That there are ether tertenants not named. R. 2 Sand. 8. 23. a in | 
R. Mb. 5 25. a Th 


Or, 
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Or, if the return does not ſay, that A. B. &c. are all tlie ter- 
tmants, ir is bad. R. Sal. 598. 

That there are tertenants in another county againſt whom there is no 
ſcire facias. R. 2 Vent. 104. Clift. 672. 

But ſuch plea ſhall conclude, / reſpondere debet ; for it is not 
directly in abatement. 2 Sand. 8. R. 2 Vent. 105. R. $a 
601i. Mod. Ca. 236. 

And if it be that there are other tertenants in another coun- 
ty, it ſhall not ſay, not named, nor returned. R. 2 Vent. 10g. 
So this plea after a plea in bar does not avail. For. 319. 

Upon ſuch plea, the plaintiff may take a new writ againſt other 
tertenants. 2 Sand. 23. 


So to ſcire facias againſt an executor or adminiſtrator, the de- 

: * 3 (3 L. 12.) 
fendant may plead in bar that he had fully adminiſtred die impetra- In bar, 
By an exe- 
cutor or 
adminiſtra- 
Ne unques executor. Mad. Int. 367. | tor. 


jiinis of the ſcire faciar, Off. Br. 253. 2 Sand. 220. Vide ante, 
2D. 9.) ü 
| 


$9, judgment againſt him upon a prior /cire faciat, upon a 
(ire fiert inquiry and devaſtavit returned. Cro. El. 886. 

Or ſuch prior ſcire facias pending, and no ſubſequent aſſets. 
R. Cro. El. 886. 

But plene adminiſtravit and nulla bana will be had upon a ſpecial 
demurrer. R. 4 Mod: 296. 1 Sal. 296. Semb. Al. 48. Off. 
Br. 392, R. Cro. El. 575. He ought to plead, Nothing in his 
hands. Skin. 565. 

So he may plead mul tiel record. Med. Int. 368. Vide ante, 
(2W. 13.) . 

So by the g. 4 & 5 An. 16. payment, if the deiendant has paid 
the money due on ſuch judgment. 

80, a thing which ſhews the writ to be miſtaken : as, if a 
ſire facias upon a judgment. againſt A. and B. is brought againſt 
the adminiſtrator of B. as ſurvivor, the defendant may fay, that 
A. ſurvived. N. 1 Sal. 262. 

$0 he may plead a releaſe to the teſtator or himſelf, 3 Lev. 
72. Vide ante, (2 W. 30.) 

Or a releaſe by the executor of the plaintiff, 

Or, by one executor or adminiſtrator, or to one executor or 
adminiſtrator. 3 Lev. 272. 

But it is uo plea, that by deed the plaintiff agreed that, if he 
obtained judgment, he would not take out execution if the de- 
fendant paid 100 J. which money he has paid; for there can 
4 deteaſance of a judgment beſore it is given. R. C. El. 
37s 

It is no plea in a ſcire facias upon a judgment againſt himſelf, 
dat there is another judgment againit the teſtator unſatisfied ; for 
le might have pleaded it to the firſt action agaialt him. Dy. 80. 
*in marg, R. 1 Sal. 315. 

That the bond, upon which the judgment was obtained, was 
won an uſurious contract. R. 1 Cd. 132, . 
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(3. L. 13.) 
By an heir. cent. Semb. Dy. 334. Cro. Car. 295. 
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So he may plead outlawry of the plaintiff before the firſt judg- 
ment in battery, &c. for tho? it was no bar to the action, becaufe 
the damages were wncertain, yet it ſhall be a bar to the ci, 

facias, when the judgment has aſcertained the damages. x. 
on. 239. 

765, he may plead, that the plaintiff's teſtator became els de f. 

1 Sand. 355. | 
That error is depending upon the original judgment. Shin, 590. 
So he may plead, that the plaintiff levied debt and damages by 

feeri facias againſt the teſtator. Clift. 675, R. 4 Leo. 194. Cr, 

Car. 328. 

But it is no good plea, that the plaintiff levied part by fer; fa. 
cias, and agreed to accept 10/. at ſuch a day for ſatisfaction of the 
reſidue, which was paid accordingly ; for payment is no plea to 2 
debt upon record. R. 3 Lev. 119, Lev. Ent. 164. 

Quad teftater cepit per ca. ſa. in execution, and afterwards per- 
mitted him ire ad largum. Of. Br. 300, Sal. 271. 

T hat he obtained judgment in C. B. upon the fame judgment, R, 
Cro El. 8. 7. 

So, it is no plea, qued cepit teftator* per ca. ſa. who died in execu- 
tion. Off. Breu. 245. 

That he paid the money recovered without acquittance, Jin. 


326, 7- 
So, to a ſcire facias againſt an heir, he may plead, vient per di 


Or, pray that the pars/ may demur, if the heir is within age, 
2 Infl. 396. Cre. Car. 295. 

And if it 1s found againſt the heir, there ſhall be execution 
againſt him for a moiety only, and not for the whole; for the 
heir is charged only as ferretenant. R. Cro. Car. 296. 313. R. 
Jen. 87. Poph. 154. 

If there are ſeveral heirs, as parceners, in gavelkind, &c. and 
a ſcire facias is againſt one only, he ſhall have contribution againſt 
the others. 3 Co. 12. . 

So, if part of the land deſcended to the heir of the part of 
the father, other part to the heir de parte matris. 3 Co. 13. 4. 

But, it is no plea, that before the /cire facias the heir levied a 
fine to the uſe of himſelf in fee. Semb. G. Ent. 622. b. 

So, if the heir alone is charged, he ſhall not have a ſcirefacis 
againſt a purchaſer. R. 3 Co. 12, 13. 

So, if there be a /cire facias againſt an heir, or zerretenant!, 
after judgment againſt the anceſtor, he ſhall not plead any matter 
in avoidance of the judgment, tho the judgment was by u 
dicit : as, that A. for whoſe ſufficiency the anceſtor was bound, 
was ſufficient. R. Sav. 25. b. 

So, if judgment be againſt A. and B. and one dies, a ci fe- 
cia lies againſt the ſurvivor, and it is no plea that the deceaſed has 
an heir to whom aſſets deſcended. R. 1 Lev. 30. 1 

' 


H. 
B. R. 
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So, if the ſcire  facias be againſt both, he may take execution, 
after judgment againſt both by elegit, or by fieri facias againſt the 
ſurvivor only. 1 Lev. 30. 


So, to a ſcire facias againſt a terretenant, he may plead in bar (3L- 14.) 
any thing, which ſhews his lands not liable to execution : as, that PI 
the defendant in the original action enfeoffed himſelf, or others, ; 
under whom he claims, before the judgment, with traverſe of the 
ſeiſin tempore judicii aut unguam poſtea, Off. Brev. 251. 

If there be a traverſe of the ſeiſin and iſſue thereon, he ſhall 
be adjudged to be ſeiſed, tho' he made a feoffment, if it was 
with an intent to defraud creditors. XR. Hob. 72. 

So terretenants may plead, that the heir has ſufficient by de- 
ſent, whereof the plaintiff might have execution. Co. Ent. 
620. 

That the origizal defendant was not ſeiſed of the lands in their pof- 
ci ion. 

Er, the original defendant was tenant in tail and died, and his iſue 
levied a fine to the terretenant. Co. Ant. 621. 

That the defendant in the judgment was not ſeiſed in fee, Th. Br. 
272, 273. 289. 

That he enfesffed the terretenant and before judgment diſſeiſed him, 
whereupon the lerretenant after judgment re-entered, Off. Br. 302. 

So terretenari/s may plead that they have nothing but a rever- 
fon after a term of years, and pray judicium ſi executio during the 
term. Clift. 671. 

So a terretenant may plead nul tiel record. 

A releaſe to him by the plaintiff, 

But it is no plea for a ferretenant, that the heir has aſſets ; for 
tho' the plaintiff may ſue execution againſt the heir alone, with- 
out naming the purchaſer ; yet it is not of neceſſity. 2 1. 396. 
Semb, C. Ent. 620. 

That no ſcire facias was awarded againſt the executors ; tho they 
have aſſets. Serb, Dy. 208. a. 

Nor, uo ſcire facias againſt him as heir but as terretenant only; 


tho he was heir. R. Cro. El. 896. 


So to a ſcire facias after the year and day againſt the defend- (5 L. 15.) 

ut himſelf, he may plead nu! tiel record. Off. Br. 279. — 2 
That the debt was levied by fieri facias. Clift. 675. himſelf. 
[He caſtnot plead that the warrant of attorney was given on an 

ulurious contract. Buſh v. Gower, P. 9 G. 2. Str. 1043. 

J. R. H. 233+] | 


(3 L. 16.) Scire facias upon a Recognizance. 


So a ſcire faciar may be ſued, upon a recognizance given in 
Cancery, againſt the conuſor himſelf. 2 Sand. 6. 
Or againſt his heir, or terre-tenants, 


So, 


DS RR 
— * — . . — 


+ 

l 
# 
IX 
85 
74 
9 
To 
| : 
N 
v1 


AY 


MEY PT. Rd 


— * PR 22 — A 
— ; F< — 2 wy T 7 
22 — — 
1 3 * — * OF. T5 « LIES 4 * 3 . 2 : 
WO OE OD ALF ee > fe : — ear 


n 


E „. 
2 


— 
* 
— * 2— 
" E oO 


. . EEE : - OS ; 
Fo = — — I DF. - — 1 * 8 „ 
Py Lu * oy * Jy — U W < 5 - — ud 
_ 2 2 2 22 . I * —_—_ - r 
+V; — x 8 — * 9 - * ” a 47 Ws * * — hos * 
4 T — > 4 N * Y 6 
« , . — ES r 8 r - I — 


* 4. ” 8 
— A * 7 * * 
> 7 8 * o 


PLEADER. 


So, againſt them upon a recogniſance in B. R. or C. B. 

Or before the chief juſtice or other judge out of court, 

So, after the debt ſatisfied, a ſcire facias ad computandum lies 
by the conuſor againſt the conuſee. Vide Statute-Staple, (G.) 

So, if a conuſor dies, a ſcire facias may be ſued againſt his 
heir. 1 Rel. goo. J. 35. 

And it may be ſued againſt him without the terre-tenanti; for 
he ſhall have no contribution any more than the conuſor hin;ſelf, 


1 Rol. goo. I. 37. 2 Infl. 396. | 
Or it may be ſued againſt the heir and 7erre-tenants, Cre, Cyr. 


295. 
And, if it be returned that there is no heir, or that the heir is 
dead, or that he was warned, and not otherwiſe, it may be ſued 
againſt the ferre-tenants. 1 Rol. goo. I. 45. | 

So, if the conuſee extends part of the lands of the conuſor 
only, the zerre-tenant may have a ſcire facias in the nature of an 
audita querela againit him, or an audita querela at his election. 
R. Fon. 90. | 

A ſcire facias upon a recogniſance muſt purſue the recogni- 


ſance. 
It cannot be teſted the ſame day the party makes default. Rx 


v. White, H. 18 G. 2. Str. 1220.) | 

[ Scire facias againſt bail in error on a judgment ſor damages, 
muſt be to ſhew cauſe why plaintiff ſhould not have execution of 
the debt aforeſaid, (the ſpecific ſum in the recognizance) not of 
the damages. Barlow v. Evans, T. 18 G. 2. Will. 98. 

But if it concludes, quare executionem non, &c. juxta forman 
recuperation predifÞ inſtead of (recogn) it ſhall be amended, for it 
is ſurpluſage. R. 3 Mod. 251, 

[Scire facias in the petty-bag will he on a bond given to 
the late king, his executors and adminiſtrators, as within 33 


H. 8. c. 39. Rex v. Bradford, H. 1G. 2 Ld. Raym. 1327. in 
chanc +] h 


% 


(3 L. 17.) Scire facras for other Cauſes, 


So, if a judgment be reverſed after execution, a ſcire facias lies 
for the defendant againſt the plaintiff for the money recovered, 
Fon. 320. 

If there be judgment in error to reverſe a fine, a ſcire ſacias lies 
againſt the 7errezerants, and it lies before or after judgment in the 
difcretion of the court. Hard. 163, 4. 

If there be judgment for the plaintiff in replevin, and a return 
is not made, a /cire facias lies againſt the pledges. 2 Mad. Ca. 313. 
Vide ante, 3 K. 5.) bh 

[Scire ſurias in replevin will lie on plaint, or on writ. One may 
be bail with others for himſelf; if e/ongat. is returned for the 
principal the pledg-s nay be ſued; if the writ of inquiry 1s reduci- 


ble to a certainty, it is enough; and diſcontinuance is 2 
a $ 


p L E AD E R. 
46. Fort. 330. J 


(3 L. 18.) Judgment in a Scire Facias, 


this ſait, unleſs it had Leen void or a nullity. Mulſo v. Shere, T. 


785 


Judgment in ſcire facias depends upon the original judgment; Yide agte, 
for if this is reverſed, the judgment in /cire facias does not ſtand in (3 L. 8, 9) 


force. 3 Mod. 187. | ba . 
Judgment on a ſcire facias cannot give damages for delay of ex- 
ecution 3 but if it does, it may be reverſed for that, and affirmed 
pro reſiduo. Henriques v. Dutch Weſt-India Company; on error in 
B. R. T. 2 G. 2. Affirmed in parliament, Anno 1730. Str. 807. 
Ld. Raym. 1532+] | 
(But if it is found that plaintiff is damnified, and put to coſts to 
6. it is well; for it is only meant as a foundation for the coſts de 
incremento. Damages may mean colts. Knox v. Gftello, M. 6 G. 
J 3 B. Mi 1789.] 


(3 M) Pleading in Treſpaſs. 
| (3 M. 1.) The Original: 


T RESPASS is vicontiel, which gives commiſſion to the 
ſheriff to hear and determine in his county. F. N. B. 
85. F. 

Rd thereon he may determine treſpaſs to any value, Bid. 

And it ſhall ſay vi ef armis. Ibid. 

Or treſpaſs may be ſued by a writ directed to the ſheriff, and re- 
turnable in B. R. or C. B. F. N. B. 80. H. 

And this writ ſhall always ſay, vi et armis. Bid. 

If it be for taking a live chattel, the writ uſually ſays, cepit et 
abduxit, F, N. B. 88. B. 

If for a deed chattel cepit et aſportavit. Tbid, 

If for moveable chattels, pretii, &c. Reg. 93. b. 

If for immoveable, ad valentiam, &c, Mid. Wy 

But cepit et abduxit, or aſportavit, may be uſed promiſcuouſly 
for life or dead chattels. 

So pretii, or ad valentiam may be uſed promiſcuouſly for a live 
or dead thing. F. N. B. 88. MH. Dy. 121. b, 2 Cre. 307. 2 
Vent. 174. | 

So, if it be omitted in treſpaſs for taking cattle, it is not fatal; 
for they may be returned. Reg. 97. b. 

So the omiſſion does not prejudice in any caſe after verdict. R. 
1 Sid, 39. 2 Vent. 174. | 

Nor upon a general demurrer, Semb. 2 Cro. 147. Cont. 2 Leu. 
230. 
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? (3 M. 2.) Procefs. ji 
1 h 
0 The proceſs in treſpaſs is attachment and diſtreſs, and if upo 
A ; the attachment or diſtreſs the ſheriff returns nichil, a capiar, L 
. alias, pluries and exigent, and proceſs to outlawry. 1 Brun. 
3 193. th 
1 1 at the return of the attachment, the deſendant does not ap- 07 
x pear, nor caſt an eſſoin, he ſhall loſe the goods attached. 1 Brown, cle 
1% 193. 
67; he caſts an eſſoin, he ſhall have a writ to the ſheriff for reſti. get 
tution of his goods. Bid. 9 bat 
* „Tho he does not appear at the day to which the eſſoin is ad- l 
11 9 journed. Bid. | fle 
„ When treſpaſs lies or not, and by or againſt whom, vide Tye/- the 
ne . 
4 paſe, (A. 1, &c.) 308 
. When with a ſimul cum, c. Vide Treſpaſs, (C. 1.) I 
We upo 
1 (3 M. 3.) Declaration. Pha 
1 n : ant \ 
4 ( M. 3.) Declaration in treſpaſs quare clan/um fregit, muſt be alledged in. . 
4 In what the county, where the land lies. 1. 
3 rounty al- So, for any local treſpaſs. | B 
. 1 re But for battery, taking of goods, &c. it may be in any county. da, 
„ Vide Action, (N. 12.) | Rep, 
on | 0¹ 
3 (3 M. 4.) It muſt be direct and poſitive; and therefore, if the plaintiff de- Duke 
. Muſt be clares, quod cum defendant, Qc. it is bad, for nothing is directly If 
14 dente. affirmed. R. Cro. El. 507. Noy 58. R. after verdi®, 2 Bul. 215. Wi = 
"1 Seb. 2 Lev. 193. 206. Fg. 256. ſhall 
1 Tho' the defendant confeſſes and juſtifies the treſpaſs, R. . 
a : 2 _ 197. g If i 
| o fince the ff. 4 & 5 An. 16. for this does not enlarge the nal, 
former ſtatutes, after verdict. R. in C. B. P. 2 Geo. R. ibm. Il. 90, 
5 Geo. : trras 
So, if the plaintiff declares guare cum, &c. R. Sal, 636. 5. 
[But nec non de es quod, &c. after a guod cum, is a poſitive 
charge. Dobbs v. Edmonds, H. 12 G. Str. 681. 2 Ld. Rayn. — n 
13. ra 
Ns cum is well enough after verdict, though poſlibly it frgit, 
might be bad on demurrer. Douglas v. Hall, T. 18 G. 2. If th 
Wilſ. 99.] | fuare c 
[ud cum is well on ſpecial demurrer, where the writ is ſet But 
forth in the declaration. White v. Shaw, M. 4 G. 3. 2 Wi. tient, « 
203+] \ oY | Nor | 
(3 M. f.) It muſt be certain, and therefore muſt ſhew the quantity and It mi 
Muſt be cer- quality of the cattle or goods taken. R. 5 Ge. 34+ b, Vide nth, Fa 
ves tort 


tain, 
(C. 21.) [Tis 
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The goods muſt be ſpeciſied, for otherwiſe defendant could not 
165 nor could the recovery be pleaded in bar to another action. 
Bertie v. Pickering. T. 9 G. 3. 4 B. M. 245. J | 

If the word is general, as tres pullos, &c. it muſt give an Anglice. 
Lut. 1492. 

But 1 is ſufficient that the quantity, &. is aſcertained by a 
thing to which it refers: as, a declaration, quare ciſtam cepit et di- 
verſa veſtimenta in ciſia prædicta, is good, without ſaying what 
cloaths he took. R. Al. 9. Vide ante, (C. 27.) 

*And in treſpaſs quare clauſum fregit, the declaration may be 
general without naming the cloſes which draws on the common 
har, and new aſſignment. 2 Bl. Rep. 1089.“ 

It muſt alledge the time of the treſpaſs before the declaration 
fled; and therefore, if the declaration is filed in Trinity term, and 
the treſpaſs alledged after the term and before trial, it is bad. 1 Sid. 

08, 
| If it is alledged after the declaration filed, at any time, it is bad 
upon demurrer. 

I it is alledged after the declaration and before trial, it is bad 
iter verdict, except where the jury find ſpecially, that the defend- 
ant was guilty before the declaration filed. R. 1 Sid. 308, R. M. 
$I 3. B. R. inter Blackhall and Heale, ( Reported in Comyns's Rep: 
12.) Sal. 662. 2 

bes, if it is alledged at a day after trial, it will be aided by ver- 
dit, R. M. 8 W. 3. B. R. inter Blackhall and Heale., Com. 
Rep. 12. Sal. 662. ) Vide ante, (C. 19.) 

Or at an impoſſible day. R. M. 8 V. 3. B. R. int. Wall and 
Duke, (cited in Comyns's Rep. 13.) 

If it is alledged that ſuch a day the defendant impriſoned him, 
ad detained him twenty-four days, without ſaying, when, it 
ſhall be intended immediately after the impriſonment. R. 2 Cro. 
664. 
If it alledges et alia enormia eis intulit inſtead of ei, it is not mate- 
nal, R. 2 Cro. 604. : 

So, if it alledges the treſpaſs in a cloſe wocat* A. abuttan* ſuper 
trat B. in D. the cloſe ſhall be intended in D. R. 2 Rol. 25 1. 


45. 


It muſt be conformable to the original; and therefore, if the 


claration is guare clauſa, when the original was guare clauſum 
fregit, it is bad. R. Cro. El. 185. Vide ante, (C. 13.) 


fure clauſum fregit. Per 2 J. Vent. cont. 2 Vent. 153. 

But an immaterial variance, or what may be ſupphed by intend- 
nent, does not prejudice. 2 Vent. 1 53. 

Nor a miſtake of ſummon” for att . Vide ante, (C. 13.) 


It muſt be vi ef armis et contra pacem, for the omiſſion is ſub- 
ance, R. 2 Cro. 5 26. 536. 443. 4dm. Cro. Car. 325. R. that it 
ves form. 2 Cro. 130. K. Sal. 636. 640. Carth. 66. 

3E 2 But 
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(3 M. 6.) 


Muſt be 
conformable 
to the ori- 


If the declaration is quare clauſum, omitting fregit, and the writ, ginal. 


(3 M. 7.) 
Mutt be w/ 


et G1 MN. 
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But now by the ff. 16 & 174 Car. 2. 8. it is aided after 
verdict. : 


And by the ,. 4 & 5 An. 16. upon a general demurrer, | 
So, if it is recited in the writ, it is ſufficient; tho? it is omitted 
4 in the declaration. R. Lut. 1 Fog. Semb, Sti. 408. Dub. Fg. 2 56, 
þ Vide ante, (C. 12.) Bo b 
| J | (3 M. 2.) It muſt be contra pacem nuper regis & regis nunc, if the 
'Y "1 -** treſpals is alledged in a former reign. R. Sho. 28. Adm, 2 You, n 
15 fre faces. 49. 2 G. 377. K. Sal. 636. R. that it may it may be ſo. 
* 11 H. 4. 15. b. i 
* But contra pacem nuper regis et regis nunc, where the whole 5 
4 was in a former reign, is ſurpluſage as to the words rei; 
if nunc, and ſhall be aided. R. 2 Cre. 377. 3 Bul. 82. K. at 
4 Carth. gs. 
* So contra pacem regis nunc, if treſpaſs is ſuch a year, which was th 
5 in a former reign; for the court takes notice of the king's demiſe, re 
1 j R. Sal. 640. Tj 
i It muſt mention the goods to be ſo much pretii, or ad valentiam, b. 
3 Sc. 2 Lex. 230. Vide ante, (3 M. 1.) m1 
WW But it is ſufficient, if it is in the writ, tho? omitted in the decha- N. 
1 ration. R. 1 Sid. 150. Vide ante, (C. 13.) | 
* And ſhall be aided after verdict, and upon a general demurter, re 
5 for it is form only. 2 Cro. 148. Vide ante, (3 M. 1.) de: 
l. (3 M. 9.) So the declaration muſt ſay, that the property, or at leaſt the 
. Muſt chew a poſſeſſion, of the land or goods, c. is in the plaintiff, and there- 
4 edc, in fore, if in treſpaſs Ius quer-, or ſua is not inſerted, it is bad. R. © 
4 the plaintiff, 1 Sid. 184. | or 
5 And it will be bad after verdict. Bid. of t 
pt Tho' it is grare clauſum fregit of the plaintiff, and 5 care Chr 
i feni ibiden: pit, omitting ſur; for it ſhall not be intended the plain ( 
1 tiſſ's hay, tho' it is in his cloſe, without being alledged. R. 2 Lev 2 
| 106. e . one 
80 a declaration by huſband and wife for taking the witc' > 
goods, is not good, without ſaying, that they were the goods of the and 
huſband; for it ſhall not be intended. R. 2 Lev. 20. 1s | 
So a declaration for taking goods a perſond of the plaintiff ſha . 40 
not be intended in his poſſeſſion. X. per 3 J. 2 cont. Tel. 30 | 
2 Cro. 46. 1 Brownl, 192. A 
. So treſpaſs by dean and chapter for entring the cloſe of the deu and) 
is not good. R. Cro. El. 200. A 
So treſpaſs ſor taking triticum out of his cloſe in D. and ſuch ſpoil 
thing de bonis of the plaintiff in D. for de bonis of the plaintiff doe $49, 
not extend to the triticum. R. Med. Ca. 15. * 0 
So treſpaſs guare guet in clauſo ſuo exiſten', et 10 congiat tritic 0 
bonis plaintiff exiften', does not ſhew a property in the horſes. A 1 Sit 
Sal. 6.40. | y (1 


"{ 
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But if, ipſut querentis or ſua is in the original recited, it is ſuſſici- 
ent, tho* omitted in the declaration. R. 1 Sid. 187. R. Lut. 150 . 
Vide ante, (C. 12.) | 

So, if the defendant by his plea ſhews the goods to be in the poſ- 
ſeſhon of the plaintiff, this aids the declaration. X. 1 Sid. 185. 
Vide ante, (C. 85.) 

And, in treſpaſs for things which are fere nature, and not re- 
claimed, the plaintiff muſt not ſay, ſuat. K. 22 H. 6. 59. 6. 

As, in treſpaſs quare cuniculos, damas, piſces, &c. cepit, he muſt 
not ſay /uos, or ih. R. 3 Lev. 227. 

Yet, in treſpaſs for taking animals, which were fore nature, 
if he ſhews them to be reclaimed, he may ſay, /uos. 22 U. 6, 

. 6. 

Or for taking monkies, parrots, Qc. for they are merchandize, 
and valuable. 2 Cro. 262. ; | 

Or for taking feras nature in his ſoil, park, or warren, for he has * 
the poſſeſſory property: as, quare clauſum fregit, or parcum, or wwar= 
rennam fregit et cuniculos ſuos, damas ſuvs, Wc. ibidem invent” cepit, 
Sc. R. 22 fl. 6. 59.6. 2 Co. 195. R. Cro. Car. 553. 7 G. 17. 
b. R. 9 V. 3. B. R. inter Sutton and Mæody. (Reported in Co- 
myns's Rep. 34.) Dub. 3 Lev. 227. R. Sal. 5 56. (Vide 1 Ld. 
Roy. 250.) | 

So in treſpaſs, quare cuniculos ſuos, &c. cepit generally is well after 
rerdict; for they ſhall be intended to be tame, or reclaimed, or 
dead. R. Cro. Car. 18. R. Ray. 16, D. Gro. Ei. 125. Ow. 93. 
R. 5 Med. 375. | 

So, quare canem ſuum. R. cont. 3 Leo. 219, 

So, quare piſces ſuos in ſeparali piſcaria querentis cepit. R. Fon. 440. 
Orr, Care 5 53, 4. | 
So, if the plaintiff declares quare clauſum in uſu et occupatione 
of the plaintiff, it is well. R. P. 3 W. & M. inter Reynolds and 
Chubbs, 

Or, quare bona ſua, viz. unam carectat' fem in flabulo defendentis 
ceþit, tho' he does not ſay ſui, for the viz. makes it a particular of 
bina ſua. R. 3 W. & M. 

So, if he declares, quare 10 carefFat feli ad walentiam 100 J. 
and 10 pecias maherem igpſius querentis ad valentiam, c. it 
is ſufficient ; for iu. querentis refers to both, N. 2 Rel. 250, 
. 40. | 


A declaration in treſpaſs may alledge it to be committed continus (; N. 10.3 
anch from ſuch a day to ſuch a day. 2 Ro. 545. J. 15. When: 

And this in treſpaſs quare clauſum or demun fregit, as well as for —_— 
ſpoiling his graſs, or cutting his corn. . N. B. 91. L. 2 Rol. ante, 
$49. J. 37. 40. 1 Sid. 319. 

Or, for cutting down ſeveral acres of wood. 1 Sid. 3 19. 

= for meſue profits, and pr 500 careat” frumenti, Semb. 
| Sid, 319. 

[Treſpaſſes on different days may be laid in one count, for 
breaking, &c, on ſuch a day, with a continuands; and if there ge 
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more counts, the court, on application, will reduce them to one. 
Barnes 360. ] | 

And the continuando may be for any treſpaſs, which does not 
import repugnancy, tho' the act was not continued, as, for treſ- 
paſs pedibus ambulando, tho? it be the act of a man. Mad. Ca. 39, 
40. Semb. 5 Med. 179. Vide infra. 

Entring his cloſe and killing his conies. R. Mod. Ca. 39. 

Entring and hunting, R. Sal. 639. 

And the continuando may be alledged for ſeveral years, for 
10. 12. or 500 years. 2 Rol. 549. J. 47. 3 Med. 110. 
1 Sid. 253, 

It may be to a day after the term began, if it be before the bill 
filed. D. 1 Ven. 204. 

But, regularly, a centinuando cannot be alledged in a treſpaſs, 
which has not continuance: as, for a ſingle act, as, in treſpaſs, 
guare arborem ſuccidit, equum cepit, &c. R. 2 Ral. 549. J. 41. 
1 Sid. 319. K. Sal. 639. 

Nor for the act of a man, tho' the act in it's nature may be done 
upon ſeveral days; for a man cannnot act continually ſeveral days 
without interruption by fleep, meals, &c. And therefore treſpaſ, 
guare cjecit billets ſuper ſelum ſuum continuando ejeftionem, c. is 
bad. R. 1 Sid. 224. 249. R. 1 Vent. 363. Vide ſupra. 
So treſpaſs, quare giuna cepit et aſportavit continuando aſportation'. 
Semb. 1 Sid. 319. p | 

Duare cccidit 20 cuniculos, &c. continuands. Mod. Ca. 39. Sal. 
639. | | 
80 the conrinuands ought to be certain, and therefore can. 
tinuands piſeation* without ſaying the quantity and quality of the 
tith, is bad. R. after verdi by 3 J. Scrogs cont. 1 Vent, 329. 
2 Jon. log. | 

So continuando vſque diem exhibitionis bhillæ, without ſaying 
what day, is bad; tho” it appears upon the record, Send. 
2 Rel. 135. ; 5D 

| So continuands to a day after the commencement of the action, 
and entire damages, is bad after verdict. D. 1 Vent. 104. R. 
i Vent. 264. 

Yet continuands trangreſſien predie?, generally, is good. 1 Sid. 
224. 5 Md. 179. 

And if the declaration is for one treſpaſs, which may, and ano- 
ther which cannot be with a continuands, the continuands trangreſ 
prad' ſhall be reſtrained to the treſpaſs only, which may, after ver- 
dict. R. 1 Sid. 249. 319. 379. R. 1 Vent. 303. 2 Jon. 194. 
3 Lev. 94. R. Sal. 639. 

So cantinuando tranſgr' quoad, &c. which is expreſſed minus rerte, 
ſhall be aided after verdict. R. 1 Sid. 249. | 

So a continuands to a day impoſſible, or after trial. Vide ante, 

M. 5. 

q 80 9 plaintiff may alledge the treſpaſs with a continuands, or 
that divegſis diebus et vicibus inter ſuch a day and ſuch a day, &. 


Sal. 639. » 
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So the plaintiff may allzdge a matter for aggravation of 
the treſpaſs, tho an action is not maintainable for it by itſelf: 


as, entry into his houſe, and battery of his wife and children, 
Sc. tho' treſpaſs does not lie for this without ſpecial damage. 


Sal. 642. 


Entry into his cloſe continuando uſque 6 Nov. if the ki 
rdons the treſpaſs as to him to 25 Sept. no capiat is . 
lary, the continuando being alledged for aggravation. R. 2 Cre. 


207» 


(3 M. 11.) Pleas in Treſpaſs. 


To treſpaſs the defendant may plead the general iſſue, noz (3M. 11.) 


guilty, | 
Not guilty infra ſex annes. Lev. Ent. 203. 

Or infra 4 annos. 

Tho' he was indicted and found guilty, or ſubmitted to a fine 
for the ſame treſpaſs, 1 Rol. 863. J. 2. 

And in treſpaſs for battery of his ſervant per quod ſervitium amiſit, 
generally, not guilty, is a proper plea; for he cannot juſtify by l. 
liter manus, c. for this would not be a loſs of ſervice. 1 Rol. 
393, 4. Per Powell, Lut. 1497. Semb. 1 Rol. 19. 

But in battery, nt guilty within fix years, inſtead of four years, 
is bad. R. Mod. Ca. 40. Sal. 423. 

[On not guilty pleaded, a freehold may be given in evidence. 
Bartholomew v. Ireland, H. 11 G. 2. Andr. 108.] | 


Not guilty, 


Or he may plead ſpecially: and this in diſcharge, or in excuſe (3 M. 12.) 


or juſtification. 


In diſcharge he may plead a releaſe by the plaintiff, Jide ante, „ 


(2 V. 11.)—(2 W. 30.) 

If the action be by executors for goods of the teſtator, a re- 
leaſe by one of the executors. Min. Ent. 1005. (or 1119. edit. 
1680.) 

So, if there are ſeveral deſendants in treſpaſs, a releaſe by the 
plaintiff to one of the defendants. 2 Rel. 4 12. J. 20. 2 Bro. Ent. 
151. 
Or in treſpaſs againſt B. he may plead that the treſpaſs 
was committed with 4. and the plaintiff releaſed to A. ab- 
75 bc that it was done by him alone. N. 1 Brownl. 193. R. 

If the releaſe be upon a day before the treſpaſs alledged, he muſt 
traverſe the trefpaſs after. R. 4 Mad. 182. 

[If a releaſe is pleaded, defendant muſt traverſe, that he was not 
guilty at any time after, and before the bringing the action. Creed 
. Lappan, P. 6 G. Fort. 359-] 

If a releaſe is pleaded, he need not plead mt guilty to the vi et 
1% 1 Brownl. 196. 
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[A releaſe in purſuance of an award cannot be pleaded if deſen. 


F dant is not party thereto, but it may be given in evidence in mit. $ 
4 gation of damages; and if the words are general, the plaintiff ſhall 
„ not ſhew that the cauſe of action was not included. Shelling v. 1 
. Farmer, M. 12 G. Str. 646.] 
*% ; . . . | fr 
* (3 M. 13.) Accord and ſatisfaction. Win. Ent. 961, 962. (or 1075, 1076, 
* Accord or edit. 1680.) Vide Accord, (A. 1, &c.) th 
. — Or arbitrament. Bro. V. M. 429. Cl. Af. 179. I 
2 * Su an accord or arbitrament between the plaintiff and one 
* defendant, if it is performed. 2 Rol. 412. J. 22. R. 9 G. fp! 
* 79. 6. 72 | 
* So, ſatisfaction, tho? it is illegally obtained. 2 Rl. 569, fe 
62 4 ult. 
71 Replication. To accord pleaded, the plaintiff may reply nul tiel accord. Min. ſo 
4 Ent. 961. (or 1075. edit. 1680.) 
* Accord for another matter with traverſe of the acceptance in ſa- 
"2 tisfaction of this treſpaſs. Bro. V. M. 444. : 
of That he is guilty after accord made. Win. Ent, 962. (et 5 
* 1076.) | . 
5 So, to arbitrament the plaintiff may reply, nul tel award, an 
4 Or, nullum fecerunt arbitrium. Bro. V. M. 430, . 
1 T hat the arbitrators avere diſcharged. Cl. AJ. 180. hat 
43 So, to treſpaſs with cattle the defendant may plead that the & 
*þ laintiff diſtrained the cattle damage-feaſant, and impounded 
4 pt 8 Pp 
2 em. 5 
. But it is a good replication, that the cattle died in the pound be- 2 
: W fore ſatisfaction. | | a 
3 Not that they eſcaped out of the pound without his conſent, | 
i | (4M. 14.) Recovery in another action. Vide Action, (K. 1, &c.) 1 
3 Recover - 
"ig | BE — | 
4 action. Ei 
'ﬆ (3M. 15.) In excuſe or juſtification of an aſſault or battery, the 
In _—_ defendant may plead ſon 2ſault demeſne, C. Ent, 644. 4. Lit, 34: 
or juſtifica- I 
tion. 431. b 
To anzNult Or aſſault of her huſband, where the treſpaſs is for battery of the ; 
= ab Lg wife. KR, Sal. 407. 48 
= * Aſſault by the plaintiff, upon his wife, or ſon or father. Vin. f 
Ent. 1007. (or 1121. edit. 1680.) Cl, Af, go. the 


Aſſault upon his maſter or ſervant. 2 Rel. 546. D. Ow. 150. | 
Lut. 1483. 1 Sal. 407. Bro. V. M. 484. 

* [If ſervant juſtifies, for that plaintiff having aſſaulted his maſler, 
he, in defence of his maſter, {truck him, it is ill; it ſhould be, that 

laintiff would have beat his maſter if he had not interpoſed. Bar- 
Foot v. Reynolds, A. 7 G. 2. Str. 953+] | . 

Aſſault by the plaintiff upon the defendant to take his dog, 
goods, c. to intrude into his houſe, c. 2 Bro. Ent. 144. 
o he may plead /n afſault in treſpaſs for wounding. R. 1 Sid. 
240. 1 Kol. 19. ; 
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Or in mayhem, tho? every aſſault is not ſufficient to maintain i * 
Sal. 042. 

So in 8 againſt two, they may jointly plead fon aſſault, R. 
Mo. 7 

80 1 may plead /on aſſault ad inter ficiendum, or mayhemandum; in 
treſpaſs for mayhem. 2 Rol. 5 47. 1. 40. Co. Ent. 52. 

But the defendant cannot juſtify a battery in defence of 
the goods or poſſeſſion of his maſter, Semb, Lut. 1483. 
1 Sal. 407 

To this plea the general replication is de injuria ſua pro- Replication. 
pria, Sc. | | 
Or he may reply that he pacifice arreſtavit, upon which the de- 
fendant aflaulted him. 

That the defendant would have aſſaulted her huſband, father, 
ſon, Sc. R. 1 Sal. 407. 


So the defendant may plead, that he malliter manus ampefuit to ( U. 16.) 
prevent miſchief: as, if two contend, that he molliter manus im- Molliter 
poſait ad eas ſeparand'. 2 Bro. Ent. 143. —— 
Quad molliter manus impeſuit upon the er (who aflaulted 
another) to keep the peace. 2 Bro. Ent. 137, 8. 
And malliter manus. impſuit goes to the juſtification of the 
battery, as well as the aſſault. Dub. Lut. 929. 3 Lev. 404. 
8emb. cont. Cro. El. ga. 2 Vent. 193. R. acc. Skin. 387. | 
A fortiori it does not go to the wounding, R. Crs, El. 94. ö 
Semb. Cro. El. 243. Ski. 387. 
So, that the plaintiff ſet a dog upon ſuch a one, and he malliter 
manus impoſuit to reſtrain him. 2 Nol. 546. J. 40. 
That the defendant molliter manus impyſuit upon the plaintiff to 
reſtrain him from pulling down his ſtall in a fair. 2 Rel. 547. J. 15. 
To reſtrain him from . diverting his water- courſe. 2 Rol. 547. 


l. 10. 1 
From taking or deftroying his goods, &c. 2 Rol. 549. l. 7. 2 Bro. i 
Ent. 143, 144- þ | 
From taking cattle, Sc. in his cuſtody upon a di refs. 2 Rol. 
549. J. 10. ll 
Or reſcuing them. 2 Bro. Ent. 260. 5 | 
Frem taking his dog, horſe, Sc. Cl. Af. 92. Bro. V. M. 4 
486. 4 
From reſe uing goods taken in execution, and he need not ſay by | 
the bailiff's command. R. 3 Lev. 113. 9 


uod molliter manus impaſuit, to remove him out of his houſe ! 
or cloſe, Lut. 1435- 4 

[That plaintiff entered his houſc without his have, and there 
diſturbed him, and becauſe he would not go ont, th-refore - 
liter, &. Tottage v. Petty, H. 10G. 2. B. R. H. 358.9 

And he muſt thew a title to the houſe or cloſe, for it is not 
ſuſficient to lay that he was poſſeſſed. R. Mo. 845. Semb. Lut. 
L497. Vide ante, (C. 39. 41.— L. 19. 21.) Pide infra. 

To detain him 9:94 non exiret a tavera before he had paid his 
reckoning, Cl. Af. 100, 

To 
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3 difturbing a parſen at a funeral. R. 1 My. 
uod molliter manus impoſuit to bring him before a Juſtice of 
peace for cheating at cards. R. 2 Rl. 546. J. 30. 

228 him upon a juſtice of the peace's warrant. 2 Ni.. 

46. A. 

So, if an officer, or any one in his aid, arreſts upon proceſs of 
aw. 

[A battery cannot be juſtified by mulliter manus on an arreſt 
only, but defendant muſt ſhew reſiſtance, or an attempt to reſcue, 
Williams v. Fonesr, T. 9 G. 2. Str. 1049. B. R. H. 298.) 

If there was actual force, he may uſe actual force to remove, 
without a requeſt to depart. R. Sal. 641. 

Otherwiſe, where only force in law. Semb. Sal. 641. 

If the defendant pleads molliter manus in defence of his poſ- 
ſeſſion, he need not ſhew by what title he was poſſeſſed; for it is 
only inducement to the plea. R. Cv. Car. 138. R. cont. Mz. 
= Semb. * Lut. 1497. Fide ſupra — vide ante, (39. 41. 
- Wm 19. 21. 

But a man cannot plead that he threw ſtones molliter againſt a 
treſpaſſer to remove him, &c. R. 2 Rol. 548. J. 45 

Nor juſtify a wounding by a malliter manu. Semb, 2 Rol. 548. 
J. 38. Lut. 1436. 1483. 1 Kol. 19. 

And, if he concludes et fic molliter inſilt” fecit, for manu in- 
poſuit, it will be bad. R. 1 Sid. 441. 1 Mod. 36. 

So a defendant cannot juſtify man impaſition', becauſe the 
plaintiff would have ſtruck his horſe, Sc. without ſaying that he 
aſſaulted or beat. R. Lut. 1483. 

Or to remove him from his land, without ſaying he was upon 
it. R. Lua. 1497- 

Or, that he removed kim from off a horſe, which he had bor- 
rowed for two days, becauſe he went out of his way, R. 
2 Breaunl. 218. 2 Cro. 236. ö 

So he cannot juſtify the battery of a ſervant, by which the 
plaintiff loſt his pr by molliter manus impoſuit. Lut. 1497. 
Vide ante, (3 M. 11.) 

To molliter manus the plaintiff may reply, de for tort demeſire, 
Tho. Ent. 422. | | 

Or an outrageous battery ab/que hoc molliter, c. Tut. 1436 


Skin. 387. 


do the defendant may plead to an action for aſſault and bat- 
tery, that it was in defence of his houſe ; for that is his caſtle, 
2 Rol. 548. J. 43. 2 Bro. Ent. 138. 

So in defence of his poſſeſſion. 2 Rel. 548. /. 25. Cont. fu 
Twiſd. 1 Med. 36. ide Lut. 1483. 

In defence of his ſervant. 2 Nel. 546. J. 52. 

In defence of his dog, cattle, Sc. Or, 150. Qu. if it is not 
to be underſtood by molliter manus imports Vide Lut. 1483. 


But 
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But a man cannot juſtify a wounding in defence of his poſ- 
ſeſſion. R. 2 Rol. 548. J. 35. 

Nor a battery for diſturbance in erection of a booth. 2 Rol. 

8. J. 40. 
* for being in a park in the night, if he does not reſiſt or 
fly from the keeper. R. 2 Rol. 548. J. 30. 

Nor in defence of his maſter's goods. Per Powell Lut. 


1483. 
So the defendant may plead that he wreſtled with the plaintiff (3 M. 18.) 


Amicable 
for a wager. — 


So the defendant may plead that the plaintiff was a lunatick, (3 M. 19.) 
Nc. and he chaſtiſed him in order to bring him to ſound mind, — mo 
2 Rol. 646. J. 25. 559. J. 50. Pl. Com. 18.6, 

That the plaintiff was his ſcholar, and he corrected him. 

Or his ſervant, ſon, or wife, and he corrected. 21 Kd. 4. 6. 
4. 53. a. 


But it is no plea to treſpaſs for a battery that the defendant was 
alunatick. 2 Rol. 547. J. 1. 


So the defendant may plead, that he did it through inevitable (4 N. 20.) 
neceſſity againſt his will: as, that at a muſter he (being a ſoldier) Inevitable 
diſcharged his muſket, and the plaintiff ſuddenly eroſt him, — 
whereby he was inevitably ſtruck, againſt his will. R. 2 Kal. 

548. J. 10. Mo. 864. Vide pol, (3 M. zo.) 

But the plea is not good, if it does not appear to the court that 
it was inevitable without the defendant's default or negligence; 
az, if he ſays the plaintiff caſually had the gun diſcharged in his 
face, R. 2 Rol. 548. J. 10. W. 864. Ray. 423. 

That A. aſſaulted him, and in lifting up his flick for his defence he 
caſually truck the plaintiff, Ray. 423. 

So in treſpaſs for aſſault and battery, plea, that the horſe upon 
2 fright run againſt the plaintiff, who, upon being called to, 
would not get out of the way, is bad : for it does not anſwer the 
battery, R. 4 Ad. 405. 

So, plea, that he ſhot an arrow at butts, and wounded the 
plaintiff againſt his will. 21 H. 7. 28. 4. Ray. 423. 

That he cut down his hedge, and the branches of the trees, ipſo in- 
vito, fel? upon the land of the plaintiff, Ray. 422. 

Or fell into the river, whereby the watercourſe to the plaintiff's 
mill was ſtopped. Ray. 423+ | | 

That in building his houſe timber ipſo invito fell upon the houſe of 
anither. Ray. 423. 


90, to treſpaſs per quod conſortium, or ſervitium amiſit, the de- G — © 1.) 


lendant may plead not guilty. | Fault per 
So he may ſay, that the wife or ſervant made the firſt aſſaalt; gd cor- 


bor if he juſtifies the battery, it will be an anſwer to the loſs of 4, —. Te. 
2 fervice, p 
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ſervice, &c. which is conſequential. Per 2 J. 1 Rel. 393. Th, 
Ent, 390. 


(3 M. 22.) To treſpaſs for falſe impriſonment, the defendant may plead 


To falſe im- that he did it virtute efficii : as, that he, being conſtable, ſaw the 


iſon . 
By bis own plaintiff break the peace, and therefore he put him in the ſtocks, 


authority, *s Cl, . 99. 
” making hue and cry without cauſe. Ero. V. II. 479. 

For keeping a houſe of bad fame. Bro. V. M. 479: 

But now by the /. Ja. 5. a conſtable for any thing done by 
virtue of his office, may plead, not guilty, | 

So the defendant may plead, that he, being governor of the 
plantations, committed, till he was brought to the court of «yer and 
terminer. Ca. Parl. 25. 

So the defendant may plead that he did it to prevent apparent 
miſchief, which might enſue : as, to reſtrain the plaintiff, un 
ſane, from killing himſelf, or others, burning a houſe, or other 
miſchief. 2 Rol. 559. J. 35. Vide ante, (3 M. 19.) | 

That the plaintiff and another were fighting, and he reftrained him 
from fighting, till the rage was over. 2 Rol. 5 59. J. 40. 

That the plaintiff was a cheat, and played with falſe dice, and 
the defendant took him to carry him before a juſtice of peace. Jon. 29, 

at the plaintiff would have left a child in the pariſh, and he tu 
him before a juſtice. 1 Leo. 327. 

But it is no plea, that he apprehended and detained him till he 
conſented to remove a miſdemeanor, nulance, Sc. R. 1 Leo. 327. 

The defendant cannot juſtify a reſtraint (becauſe they threat- 
encd to fight) to prevent it. 2 Rol. 559. J. 45. 

Or by preſcription to impriſon for a day or two at diſcretion, 
if any one contemptuoſe ſe geſſerit towards bailiſfs of the corporation, 
Sc. KR. 2 Leo. 34. x 

That he, being conſtable, took away ſalmon taken contrary to the fl 
1 El. 17. is not good, without the warrant of a juſtice of peace. 
R. 1 Sal. 407. ; | | 


(3 M. 23.) But by the ff. 7 Fa. 5. in an action againſt a juſtice of the 
By warrant peace, mayor, bailiff, conſtable, &c, for any thing done by vir- 
of a juſtice g g 1 
ot peace. tue of their oſſices, or againſt any others in aid, or by command 
Fide ante, of ſuch officers (which act is made perpetual by the /. 21 J. 
(3K-26) 12.) The defendant now may plead not guilty, and give thc 
ſpecial matter in evidence, | 
And therefore, if a man ſeizes a gun, &. of a perſon, not qua- 
lied, by a juſtices's warrant, he may plead not guilty. Lut. 1500. 
So, if the defendant juſtifies, as judge or officer, he muſt ſhew 
his authority. Ca. Parl. 29. | 
And that the matter was within his conuſance or juriſdiction. 
Bid. 
So, if the defendant juſtiſies an arreſt by command of a juſ- 
tice, or mayor, he muſt ſhew in certain for what cauſe it was, 


R. 2 Cro. 81. 


5 once, That, being conftable, he put the plaintiff in the ſtocks for 
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If he juſtifies by command of a dean and chapter, he muſt ſhew 
a precept, or warrant, X. Carth. 74. 


So the defendant may plead that he did it by meſne or judicial (4 M. 24.) 
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proceſs out of the king's court: as, upon a ca. ſa. after judgment By proceſs 


in B. R. or C. B. 2 Bro. Ent. 284. 2 Vent. 190. 

That he re- took the plaintiff before the return of the writ on 
meſne proceſs, though he had voluntarily permitted him to go at 
large, after the firſt arreſt. Semb. 2 Term Rep. 172.* 

If a declaration for falſe impriſonment againſt A. and B. con- 
tain two counts, to both of which the defendants plead not guil- 
ty, and juſtify the firſt under meſue proceſs, A. as the plaintiff in 
that action, and B. as the bailiff: and the plaintiff, by new aſs 
ſignment admitting the arreſt to be lawful, reply that B. with 
the conſent of A. voluntarily releaſed him, and that they after- 
wards impriſoned him, for the time mentioned in the firſt count; 
the plaintiff having failed in proving the new aſſignment, by not 
ſhewing the conſent of A. ſhall not be permitted to prove the ſame 
treſpaſs againſt B. under the other count. Id. ibid.* 

A ca. /a. on a judgment afterwards ſet aſide for irregularity, 
is no juſtification to-the plaintiff; but, on an erroneous judg- 
ment, it is. Philips v. Biron, H. 8 G. Str. 509.] 

Or upon a fieri facias or ca. ſa. aſter judgment in an inferior 
court. Lev. Ent. 176. 206. 5 
Or upon meſne proceſs out of B. R. or C. B. 3 Lev. 62. 
Tho, Ent. 315. 344. 1 Bro. Ent. 219. 

Or an attachment of privilege. 

Or by homine replegiando. Lit. 1430. 

Attachment, &c. out of chancery. Lev. Ent. 191. 

Or upon proceſs irom a county palatine. 

Or out of an inferior court of record. Tho. Ent. 342. 

Or out of the court of admiralty. 2 Lev. 131. 

Or of a county or hundred court, &c, Lev. Ent. 212. Tut. 

1440. 

Dr by the command of the chief ju/tice to deliver him to the 
marſhal according to cuſtom. 2 Rel. 558. I. 35. 

If the defendant juſtifies by a judicial proceſs out of a ſuperior 
court, it is ſufficient to alledge the judgment, writ of ca. ſa. and 
warrant thereon to the officer, 

And the officer himſelf need not alledge the judgment, only 
the writ and warrant. R. 3 Lev. 20. 1 Sal. 409. 

So, if by meſne proceſs out of a ſuperior court, it is ſufficient to 
alledge the writ to the ſheriff and warrant upon it. 

So, it is ſufficient to ſhew a writ to the ſheriff, and a warrant 
to the defendant before the arreſt, tho' there was not an actual 
delivery of the writ to the ſheriff before the arreſt, if the defend- 
ant had not notice of the non-delivery. R. 3 Lev. 93, Dub, 
Mad. Ca. 70. R. 2 Lev. 19. 


[If the officer joins in the fame plea with'defendant, for whom 


the warrant is no juſtification, he forfeits the benefit of it. 
Philips 
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Pbilibs v. Biron, H. 8 G. Str. gog. Smith v. Dr. Beckie, 
AM. 8 G. 2. Str. 993.] 

CIf plaintiff in an action in an inferior court, and officer, 
Jointly juſtify under a proceſs returnable at next court, they muſt 
ſhew a return made; or officer treſpaſſer ab initio, and plain. 
tiff by joining in plea is equally affected. Middleton v. Price, P. 
16 G. 2. Str. 1184. 1 Vi. 17.) 

Un caſe, againſt an officer for. falſe impriſonment on 12 G. if 
he pleads proceſs of an inferior court, it is an excuſe good enough 
for him. R. Rycraft v. Calcraft. Fort. 344.] 

But, if the juſtification is by me/ne or judicial proceſs out of 
an inferior court, he muſt ſhew all the proceedings at large, re- 
gularly. Vide ante, (E. 18.) 

And therefore, if a good authority does not appear for hold- 
ing the court, it is bad. Lat. 918. R. 3 Lev. 141. 243. 
Lute 1464. 1457. 2 Jen. 165. X 

If he ſhews an authority by patent and preſcription, it is not 

. Semb. Mod. Ca. 70. : 


Un treſpaſs for taking goods, if defendant juſtifies for that 


according to cuſtom of City, he levied a plaint, &c. it is good; tho? 
he does not ſay the court was held according to cuſtom, tho it is 
of horſes or geldings, tho' he does not aver they were taken 
within the juriſdiction, (if it appears they were,) tho' he men- 
tions only one ſheriff of London. Williams v. Jenes, T. 9 G. 2. 
B. R. H. 298.] 

So, if a plaint was alledged, upon which faliter proceſſum fuit 
that judgment, &c. it was not ſufficient antiently. Lut. 918. 
but now it is ſufficient. Semb. 3 Lev. 243, R. 3 Lev. 404. 
Lut, 1413, 1414. Vide ante, (E. 18.) 

[If defendant juſtifies under a capias out of a baſe court, in 
action of debt, and ſhews that a plaint was levied, ef taliter pro- 
ceſſum fuit, that a capias iſſued z it is well, without ſhewing that a 
ſummons iſſued before the capiat. Adams v. Freeman, P. 26 G. 2. 
2 Wilſ. 5.) 

So, if it does not appear that the cauſe of action aroſe within 
the juriſdiction of the inferior court, it is bad. 3 Lev. 243. 
R. cont. in Ex. M. 2 Geo, 

And therefore it mult be alledged at what place it aroſe. Sen. 


Lut. 1413. 
And tho' the plaint there mentions it to be infra juri 
d:iFionem, it is not ſufficient. R. 3 Lev. 243, 4. Cont, Lut. 


2 | 
P So, if it does not appear that the plaint was levied, or the de · 


fendant impleaded there. 3 Lev. 404. 
Or before whom the plaint was levied. R. Lut. 1526. 
Or in what county the court was. Hid. 
Or out of what court the proceſs iſſued. Lut. 1460. K. Sal. 


31 9 
If he juſtifics treſpaſs till he paid 11 /. 10 5, by proceſs of exe - 
cution for 11 J. only. R. 2 Med. 177. R 
| | 0, 
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do, if he alledges a mandate by the court to B. to carry to the 
rompter, B. muſt ſhew that he was detained there; for that he 


took and detained him generally is not ſufficient, R. 1 Sal. 


08. 
y If he alledges an attachment out of an inferior court, this does 
not juſtify the carrying away goods. Md. Ca. 71. 

Yet, if the defendant juſtifies by proceſs out of the admiralty, 
which recites it to be a maritime cauſe, the defendant need not 
ayer that the cauſe aroſe ſuper altum mare. R. 2 Lev. 131. 

If he juſtifies by proceſs of a court leet, he need not ſhew that 
it was held by grant or preſcription. R. 1 Sal. 200. 

So, if the defendant pleads a judgment in B. R. he muſt ſhew 
where B. R. then was, for that court is removeable. R. Ces. 
LI. 504. 

So, if the defendant juſtifies by a ſheriff's warrant, he muſt 
his warrant ſpecially. R. 4 Mod. 378. Vide ante, (E. 17.) 

He muſt ſhew that the warrant was directed to the defendant, 
for to D. without ſaying the aforeſaid D. is not ſufficient, Semb. 
Lit. 1465. 

If a + — on a capias has two bailiff's names inſerted by the 
under-ſheriff, and a blank left for a third, is ſealed, and ſent to 
plaintiff's attorney, who inſerts another bailiff's name in the 
blank, it is a bad warrant, and no juſtification of the third bailiff 
who arreſts, Burflem v. Fern, H. 30 G. 2. 2 Will. 47.] 

That he is an officer, to whom the warrant ought to be di- 
rected. R. Lut. 1464. 

If he alleges a ſheriff's mandate to a bailiff of a franchiſe, he 
muſt ſay it was ſealed. 2 Vent. 193. 

If the ſheriff or officer himſelf, to whom proceſs is directed, 
juſtifies impriſonment by force of ſuch proceſs, he muſt ſhew the 
writ to be returned. 2 Rel. 563. J. 10. 20. R. 1 Sal. 409. R. 
16 H. 7. 14. 21 H. 7. 22. 

So, if he juſtifies by fer? faciat, pluriet replevin, other pro- 
ceſs returnable. X. 1 Sal. 410. 

But the bailiff of a franchiſe need not. 2 Ral. 563. J. 2 5. 

Nor a bailiff who has a warrant from a ſheriff, or the party, 
ot any other, who acts in aid of him. R. 2 Rl. 562. J. 45. 50. 
Cont, 2 Rol. 563. J. 30. 40. K. acc. Cro. Car. 446. Fon. 378. 
R. in C. B. M. 10 An. R. 1 Sal. 40g. 

So the ſheriff, or principal officer, need not in replevin, or 
alat; for they are not returnable. R. 1 Sal. 210, 

Nor where he pleads that the defendant was reſcued, whercl,y 
he could not make a return, R. in Huch. M. 2 G. 2. 

But an officer cannot juſtify taking upon a habeas corpus, after 
a chi returned, where the party is let to bail; but he ought to aid 
limſelf upon the bail. R. 2 Rol. 558. J. 25. 

So he cannot juſtify by an order of chancery, but it muſt be by 
atachment, R. 1 Mad. 272. 

(If defendant pleads an outlawry and warrant, he muſt aver 
tat the rap. utlagat. was filed and, remained of record, and he 


muſt 


r 
= 


muſt ſay prout patet per record. R. on demurrer in C. B. and 
aſſirmed on error in B. R. Carvil v. Manly, M. 9 6. Fart, 
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GM. 25.) To treſpaſs for taking cattle, or other goods, the defendant : 
* def, may plead that he took them as a diſtreſs for rent and ſervices, : 
goods. Vide ante, (3 K. 15.) { lic 
Diſtreſs for Or for a rent-charge. Vide ante, (3 K. 18.) 
rat, S. Or for rent reſerved upon a leaſe for life or years. Pide ante, 4 
K. 19.) - | , 
(3 Or for relief, amerciament, &'c. Vide ante, (3 K. 17.) as 
13 K. 27, 28.) | | "= 
Or for toll. Lut. 15 20. | 4 
[For toll; without ſaying how much the toll was. Morgan 
v. Skinner, T. 1722. Bunb. 114.] | ter 
For toll or ſtallage in a fair or market. Li. 1517. 1499. M 
So he may juſtify as an officer by the f, 1 Ja. 22. for ſearch- 8 
ing and ſeizing leather not tanned. LZut. 181. 1403. 
As a gamekeeper, for ſeizing the gun, &c. of a perfon not 
qualified. Lut. 1505. 8 
For ſeiſing a heriot, Sc. due by cuſtom. Lut. 1310. Win, wil 
Ent. 62. Vide ante, (3 K. 28.) fire 
Where the land is copyhold. 1 
Or due by tenure, or reſerved upon a demiſe. 2 1 
If the defendant juftifies as ſervant or bailiff to another, when (3 
he is not ſo, the plaintiff may reply de ſen tort, &c. Cro. El. 14. a , 
: is 
(z M. 26.) So the defendant may plead, that the place where, Cc. was 2 
Damage fea- his freehold, and he took damage feaſant. : a" 
2 That it was the freehold of B. and he took is his ſervant the b 
ante, f the 
(3 K. 21.) cattle, Dc. damage feaſant. | oak 
That B. was ſeiſed and demiſed to him for years, who tock = 
damage feaffim. Lev. Ent. 209. OS 
That the plaintiff uſed nets to fiſh in his ſeveral fiſhery, for T 
which he took them damage feaſant. Cro. Car. 228. Wr. 


[In treſpaſs for impounding cattle, and keeping them ſo cliſe that 
one died, not guilty, and juſtification for damage feaſant ; verdict 
for plaintiff on firſt; for defendant on ſecond ; there -ſhall be 80 
judgment for defendant; for the juſtification covers the whole; 
the death of the beaſt being only gravamen, and need not be an- ant, 
ſwered. Plaintiff might have had caſe for the death. Gates . 323. 
Bayley, T. 6 G. 3. 2 Wilf. 313.] af Or 

The defendant muſt ſhew by what title he was ſeiſed, or poſ- and n 


ſeſſed; for it is not ſufficient to ſay, that he was poſſeſſed, or that 2 R2/ 
it was his cloſe, without more. R. upon ſpecial demurrer, 4 Med. So, 
419. R. Lut. 1492. R. cant. 2 Mod. 70. 3 Mod. 13% if it mon 
is not treſpaſs guare clauſum fregit : but theſe caſes are denied. Li. by B. 

1492. R. Carth. 10. Vide ante, (C. 41.) 
5 But the defendant cannot juſtify deſtroying the goods, Ge. 80 
| tion ot 


found damage feaſants Nor 
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Nor the cutting nets or oars to prevent fiſhing in his fiſhery, 
R. Cro. Car. 228. | 

Nor chafing of ewes whereby deteriorat” fuerunt, R. 3 Leo. 
15. 

Nor cutting the wood of a ſeat erected in a church without 
licence, &c. tho' removed by the church wardens, R. My 108. 

In treſpaſs for breaking and entering a houſe, and taking awa 
goods, and converting them to his own uſe ; if defendant pleads, 
that he took them damage feaſant, and removed them to the 
pound, and left them for plaintiff's uſe, it is bad; for it is no 
anſwer to the ' converſion to his own uſe. Wright v. Penn, M. 
4G. 2. Fort. 381.] 

[It is a good replication, that after the taking damage feaſant de- 
fendant converted the bealt to his own uſe. Dye v. Leatherdale, 
M. 10 G. 3. 3 Will. 20.] 

50 the plaintiff to a taking damage feaſant, may ſay that the tak- 
ing was in another place. R. 2 Cro. 141. | 


do the defendant may plead, that he took to avoid damage other- (; M. 25.) 
wiſe inevitable: as, that he took out of the houſe to preſerve from For preven# 
fire. Semb. 21 H. 7. 27. b. Vide Treſpaſs, (D.) — 

That he chaſed cattle damage feaſant with a dog. R. 4 Ce. 33. 

2 Rel. 566. J. 20. R. Fon. 131. Paph. 162. Vide poſt 
(3 M. 38.) 

That he removed iron, &c. which the plaintiff had broke down 
his fences, Sc. with and left upon his land, to the land of the 
plaintiff, and gave him notice thereof; for he need not take it 
damage feaſant and impound it. R. 2 Rol. 566. I. 35. 

But it is no plea, that he took for the ſafety of his goods, where 
the owner may have remedy if they are deſtroyed: as, that he 
took corn, ſevered for tithes, and carried them to the barn of the 
phintiff, the parſon, to fave them from the cattle going in the 
fame cloſe. R. 21 H. 7. 27. 6. 

That he took the plaintiff's horſe going in the ſield for fear it 
ſhould be ſtolen. 21 H. 7. 27. ö. 


So the defendant may juſtify for the plaintiſf's own default: as, (; M. 28.) 
if the plaintiff puts his grain or money with thoſe of the defend- Default cf 
ant, he may juſtify taking the whole, R. 2 Real. 566. J. 15. 2 Bul. 1 
323. 2 Cro. 366. 

Or, if the plaintiff takes a handful of grain Yrom the defendant 
and mixes with his own, the defendant may take a handful of his. 
2 Rel. 566. J. 12. | | 

So, if before execution againſt A. he puts the goods of B. 
amongſt his by covin, that an action may be brought for the taking 
by B. Per Ley C. J. 2 Rol. 393+ ; 


So the defendant may plead that the defendant by preſcrip- (, M. . 
tion ought to repair the fences between the cloſes of the plaintiff Defe&of 
Ta. V 3 F and fences, 


AC > 


—— ac ee + - 
— » 4 


Me ts So 
he 
* — - 
* 


_—— 


. 


muſt ſay prout patet per record. R. on demurrer in C. B. and 
aſſirmed on error in B. R. Carvil v. Manly, M. 9 G. Fart, 
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M. 25 To treſpaſs for taking cattle, or other goods, the defendant 15 
_ 3 may plead that he took them as a diſtreſs for rent and ſervices. 8 
ot cattle or Vids K : hc 
enods. ide ante, (3 K. 15.) 
Diſtreſs for Or for a rent- charge. Vide ante, (3 K. 18.) 


rent, Ss, Or for Vi reſerved upon a leaſe for lite or years. ide ante, * 
(3 K. 19. 
2 Or for relief, amerciament, &c. Vide ante, (3 K. 17.) * 
W | an! 
Or for toll, Lut. 15 20. | 4( 
[For toll; without ſaying how much the toll was. Morgan 
v. Skinner, T. 1722. Bunb. 114+] | fen 
For toll or ſtallage in a fair or market. Li. 1517. 1499. H 
So he may juſtify as an officer by the /. 1 Ja. 22. for learch- We 
ing and ſeizing leather not tanned. LZut. 181. 1403. ing 
As a gamekeeper, for ſeizing the gun, Sc. of a perſon not 
qualified. Lut. 1505: 8 
For ſeiſing a heriot, Sc. due by cuſtom. Lut. 1310. Min. wil 
Ent. 62. Vide ante, (3 K. 28.) fire. 
Where the land is copyhold. 1 
Or due by tenure, or reſerved upon a demiſe. 2 1 
If the defendant juſtifies as ſervant or bailiff to another, when (31 
he is not ſo, the plaintiff may reply de fon tort, c. Cro, El. 14. 5 
. is 
43 M. 26.) So the defendant may plead, that the place where, c. was = 
Damage fea- his freehold, and he took damage feaſant. g | B 
Jour That it was the freehold of B. and he took as his ſervant the 
ide ante, | the 
(5 K. 21.) cattle, c. damage feaſant. re 


That B. was ſeiſed and demiſed to him for years, who tock 
damage feaffim. Lev. Ent. 209. 4 
That the plaintiff uſed nets to fiſh in his ſeveral fiſhery, for — 


which he took them damage freaſunt. Cro. Car. 228. 0 I | 
[In treſpaſs for impounding cattle, and keeping them ſo cloſe that 2 
one died, not guilty, and juſtification for damage feaſant ; verdict : 
for plaintiff on firſt; for defendant on ſecond ; there ſhall be So 
judgment for defendant; for the juſtification covers the whole if the 
the death of the beaſt being only gravamen, and need not be an- ant, ] 


ſwered. Plaintiff might have had cafe for the death. Gates \, 323. 
Bayley, T. 6 G. 3. 2 Wilf. 313.] 
The defendant muſt ſhew by what title he was ſeiſed, or pol and n 
ſeſſed; for it is not ſufficient to ſay, that he was poſſeſſed, or that 2 Re, 
it was his cloſe, without more. R. upon ſpecial demurrer, 4 Med, So, 
419. R. Lut. 1492. K. tont. 2 Med. 70. 3 Mod. 132. i mon 
3s not treſpaſs guare claiſium fregit : but theſe caſes are denied. Lit, by B. 
1492. RK. Carth. 10. Vide ante, (C. 41.) 
But the defendant cannot juſtify deſtroying the goods, oy 
found damage feaſants Nor 
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Nor the cutting nets or oars to prevent fiſhing in his fiſhery, 
R. Cro. Car. 228. 

Nor chaſing of ewes whereby deteriorat” fuerunt. R. 3 Leo. 
15. 
Nor cutting the wood of a ſeat erected in a church without 
licence, &c. tho' removed by the church wardens, R. My 108. 

{In treſpaſs for breaking and entering a houſe, and taking away 
goods, and converting them to his own uſe ; if defendant pleads, 
that he took them damage feaſant, and removed them to the 
pound, and left them for plaintiff's uſe, it is bad; for it is no 
anſwer to the ' converſion to his own uſe. IWW/right v. Penn, M. 
4 G. 2. Hort. 381.] 

[It is a good replication, that after the taking damage feaſant de- 
ſendant converted the beaſt to his own uſe. Dye v. Leatherdale, 
M. 10 G. 3. 3 Vilſ. 20.] 

50 the plaintiff to a taking damage feaſant, may ſay that the tak- 
ing was in another place. R. 2 Cro. 141. | 


So the defendant may plead, that he took to avoid damage other- (; M. 25.) 
wiſe inevitable: as, that he took out of the houſe to preſerve from For preven# 
fire. Semb. 21 H. 7. 27. b. Vide Treſpaſs, (D.) _ 

That he chaſed cattle damage feaſant with a dog. R. 4 Co. 38. 

2 Rel. 566. J. 20. R. Fon. 131. Peph. 162. Vide poſt, 

M. 38.) | 
Grace removed iron, &c. which the plaintiff had broke down 
his fences, &c. with and left upon his land, to the land of the 
plaintiff, and gave him notice thereof; for he need not take it 
damage feaſant and impound it. R. 2 Rol. 566. J. 35. 

But it is no plea, that he took for the ſafety of his goods, where 
the owner may have remedy if they are deſtroyed: as, that he 
took corn, ſevered for tithes, and carried them to the barn of the 
plaintiff, the parſon, to ſave them from the cattle going in the 
fame cloſe. R. 21 H. 7. 27. 6. 

That he took the plaintiff's horſe going in the ſield for fear it 
ſhould be ſtolen. 21 H. 7. 27. 6. 


So the defendant may juſtify for the plaintiſf's own default: as, (; M. a8.) 
if the plaintiff puts his grain or money with thoſe of the defend- Default cf 
ant, he may juſtify taking the whole, R. 2 Rol. 566. I. 15. 2 Bul. _— 
323. 2 Cro. 366. 

Or, if the plaintiff takes a handful of grain Yrom the defendant 
and mixes with his own, the defendant may take a handful of his. 

2 Rel. 566. J. 12. 

So, if before execution againſt A. he puts the goods of B. 
amongſt his by covin, that an action may be brought for the taking 
by B. Per Ley C. J. 2 Rol. 393. ; 


So the defendant may plead that the defendant by preſcrip- (, M.) 
tion ought to repair the fences between the cloſes of the plaintiff Pefeetot 
Vol. V, 3 F and fences 


— - 


* 


* 
— 1 ĩ ͤ—— 


0 

I 
4 

1 
' 


| ates, Io this plea the plaintiff may reply de fon tort, and trave 


(3 M. 20.) 
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and defendant, and for want of repair, his cattle eſcaped and 
did the damage alledged. 19 H. 8. 6. a. 2 Kol. 565. J. 30. Tho, 
Ent. 304. 

That the plaintiff ought to repair the fences between his cloſe 
and the highway, and for want thereof his cattle eſcaped out of 
the highway. 10 Ed. 4. 7. ö. | 

Or, between his cloſe and the place, where the defendant haz 


common. in. 996. or 1110. edit. 1680. Lut. 1357. 


That the plaintiff, or a ſtranger by his command, threw down 
the fences, whereby the cattle eſcaped, 
And it is ſufficient for the defendant to ſay that he is poſſeſſed 
of a cloſe adjoining to the plaintiff's cloſe, without ſaying by what 
title, or for what term. R. Yel. 74. | 
That all occupiers ought to repair, Semb. 1 Sal. 357. 1 Vent. 
7. Ray. 192. 
80 the defendant may juſtify entring to rechaſe cattle that eſcap- 
ed for want of fences, 2 Rol. 565.1. 35. 40. 
But it is not ſufficient to ſay the plaintiff reparare debet, without 
ſhewing by what title, to wit, by preſcription, or otherwiſe. R, 


Tel. 75. 


hat by agreement the plaintiff ought to repair; for he may 


have a remedy upon his covenant. Per 3 J. Cre. El. Jog. 


So, it is no plea, if he ſuffers his cattle to continue there after 


notice, tho” the fences are not in repair. Semb. 2 Leo. 93. 


Or if his cattle eſcape out of the highway into his land, becauſe 
there is no fence; if he is not bound to maintain it. 2 Rl, 565. 


J. 47. 


So he cannot alledge a cuſtom to repair, but muſt preſcribe that 
ſuch an one ought. 1 Yen. 97. 
So, it is no plea, that a foreſter, &c. entred to rechaſe deer, H. 
that eſcaped by the plaintiff's neglect in maintaining the fence, 
c. for when it is out of the foreſt, park, &c. the property is gone. 
R. Kelw. 30. Manw'd 106. | 


preſcription. R. 621. b. 


Or de fon tort, and traverſe the want of repair. Win. 999. (or 


1113. edit. 1680.) 
Or de ſon tort, and traverſe the eſcape modo & forma, R. Lit, 


1358, 9. 
Or de 


fon tort demeſne generally. Raft. 621. a. 


fs the 


So, that the fences were ſufficient, but the defendant's cattle 
threw down all the fences. Raft. 621. 4. 


So the defendant may juſtify for unavoidable neceſſity: as, that 
he threw goods (being in a common barge upon the Thames) into 
the water, in a tempeſt, to ſave the paſſengersꝰ lives. R. 2 Rol. 567. 
J. 5. K. 12 G. 63. 

That he pulled down the houſe to extinguiſh the fire. 12 G. 
63. ( Vide ante Z M. 20+} 
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So, the defendant may plead, that it was not in his power to (3 M. 31.) 


prevent it; as, that the cattle going in the road by the plaintiff's 
cloſe raptim & ſpanſim againſt his will depaſtured the plaintiff's 
graſs or corn. 2 Kol. 566. J. ut. 

That he chaſed ſheep mixt with his own to a place where he 
might ſeparate them. Per Rede, 21 H. 7. 28. a. Lat. 13. 

That the executor took goods mixt with the teſtator's goods till 
he had knowledge of the miſtake. 21 H. 7. 28. a. 

So the defendant may plead, that his dog chaſed the plaintiff's 
ſheep out of his land, and purſued them againit his will into the 
plaintiff's land. R. Lut. 13. 119. 

That a horſe, being unruly, violently carried the plough into tlie 
plaintiff's land adjoining. Lat. 13. 

That trees were blown down by the wind into the plaintiff's 
land, and he entred to remove them. Lat. 13. 

That driving ſheep in the highway, they againſt his will eſcaped 
into the plaintiff's land. Lat. 13. | | 

That fruit fell from his trees into another's land adjoining, and 
he picked it up. Lat. 1 20. 

But it is no plea, if the accident was by a voluntary act, or ne- 
glect of the defendapt; as, if a man lets a falcon go at a pheaſant in 
his own land, and purſues it into the land of another, treſpaſs lies. 
Lat. 13. 

If a. cuts down a tree, whigh falls into another's land, and he 
enters to remove it. Lat. 13. 


To treſpaſs for taking goods, cum u the d:fendant may 
plead that ſhe was the wife of the defendent. 2 Rol. 55 1. J. 10. 
That he took her by leave of her huſband. R. 1 Ed. 4. 1. a. 


But the defendant cannot plead ne unques accouples 2 Rel. abductis. 


55 1. J. 5. 


So to treſpaſs for killing his dog, the defendant may plead that 
the dog chaſed the conies in his warren, Cc. X. 2 Cre. 44. 
Agreed 1 Sid. 336. Cont. 2 Rol. 567. I. 35. = 

Or that he killed the deer in his park. 3 Lev. 28. 35. 

And, he need not ſay that the plaintiff knew of the quality of 
the dog to haunt the warren, Cc. 2 Cro. 45. 

Or that there was a neceſſity to kill it. 1 Sid. 336. 
3 Lev. 28. | 

8e the defendant may plead that the plaintiffs maſtiff came into 
the defendant's court, to the terror of his family, and therefore he 
killed it. R. Lut. 1494. | 

Or faſtned upon his dog, and he could not otherwiſe part them. 
Adm, I Sand. 84. | 

But if the defendant pleads, that the plaintiff's dog faſtned up- 
on the defendant's dog, for which he killed it, he muſt ſhew that 
he could not otherwiſe part them. R. 1 Sid. 336. 1 Sand. 84. 

90, it is no plea, that the dog chaſed a hare into his land, and 
therefore he killed, or took it. R. 2 Cro. 463. 


32 So, 


* 
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So, if the plaintiff replies, that he chad conies, deer, &c. in 
his own land, and the dog purſued into ii park, Sc. h. 112? fay 
he endeavoured to reitrain him from going into the 51. , c. R 
3 Lev. 28. X | 

So, if treſpaſs be for taking a dog with a collar, it 1s o bar to fa 
he was courſing a hare in his ſoil, and he took him, and led him 
away. R. 2 Cro. 463. 


(3 M. 32.) To treſpaſs quare clauſum aut domuin fregit, &c. the defendant 
I * may plead the common bar, viz. That the cloſe or houſe in the 
2 fgit. declaration was the defendant's own frechold. Hin. Ent. 961. (or 
The com. 1077, edit. 1680.) 14 H. 8. 24.6. 

* bar. If the defendant pleads the common bar, he muſt name 
the lands, which are his freehold, otherwiſe, if the plaintiff has 
lands in the ſame place, as well as the defendant, the treſpaſs 
cannot be proved in the defendant's land, for it ſhall be intend- 
ed in the plaintiff's land, and he thall not be put to a new aſſign- 
ment till the defendant aſcertains another place by name. R. Dy, 
23. 6. | | 

Wet if treſpaſs is quare clauſum in D. &c. it is ſuſſicient for the 
defendant to prove he has a freehold in D. &. 453. 

If it is quare clauſum vc A. in D. he mull prove title in a 
cloſe of the ſame name. R. Sal. 453. 

If upon the common bar there is a new aſſignment, where it is 
not neceſſary, it will be good by the ſtatute of jegfuile after verdiQ, 
R. 1 Brownl. 200. | 

So a new aſſignment may be made, tho' the defendant juſtifies 
in the former place. R. Sal. 453. 

To frechold pleaded, the plaintiff may ſay that beſore 
the defendant had any thing, A. being ſeiſed, leaſed to him. 
Jon. 352. I 

But if to a common bar, the plaintiff replies, that the place is 
ſuch, the defendant cannot rejoin that it is the ſame place as in the 
bar; for the replication ſays a than in bar, and therefore the 
plaintiff will be eſtopped to give evidence of a treſpaſs there. R 
Cro. El. 492. 

S0, if treſpaſs be for goods taken in D. the defendant 
cannot plead the common bar, for D. is named only for a 
venue. N. upon general demurrer. Sal. 453. Mod. Ca. 117. 
Carth. 176. | 

If the defendant agrees in the name of the place, and varies in 
quantity, or other deſcription, the plaintiff cannot aſſign a different 
quantity to the place where, Qc. but muſt ſay there are two places 
of ſuch name, &c, and that the treſpaſs was in this. R. Tel. 166. 
Cro. El. 897. 

If the defendant names a place, which contains the land in the 
declaration and more, the plaintiff thall ſay that the treſpaſs was 
in ſuch land without anſwering to the other quantity. K. 27 Ul. 
8. 22. | 

If the declaration is, in a market in B. if the defendant juſtifies 
in B. it is ſuſlicient, tho he docs not anſwer to the market; for if 

2 . tlie 
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the place makes the juſtification bad, the plaintiff muſt ſhew it. 

N 2 Jon. 207. | 

If the common bar is pleaded, the plaintiff may reply that 

it is his treetolu, and join iflue Upon it. Af, Ent. 504. for per 

2 J. Fought. cont. 2 Cro. 594. he cannot traverſe that it is the 
defendant's ircehold. Sa by Levinz, Lut, 1419. 1401. 27 H. 8. 
22. 6. | 

Or may make a new aſſignment of the place, where the treſpaſs 
was done. 2 Cro. 594. 

If che writ is general, and the declaration for und radd terre, by 
anew aſſignment he may ſay an acre. Miu. Rep. 65. 

If the declarauon is quare clauſum fregit a new aſſignment in a 
barn, &c. is bad. 4 Les. 16. 

But guare domum jregit is ſufhcient for a barn, Cc. 4 Leo. 16. 
2 Leo. 185. 

The new athgnment mult aſcertain the place, and therefore two 
acres of land, /e pra, is bad. R. Dy. 264. 4. Bendl. pl. 222. 
1 And. 31. - 

So, it it does not give a name to the place, or the abuttals, it is 
bad. Semb. Dy. 264 a. 


161. 6. a 

To a new aſſignment the defendant may plead, net guilty or juſ- 
tify. 14 H. 8. 4. 4. . 

And may jultify for another cauſe than his bar. R. Mo. 
540. ; 


To the new ment the defendant muſt plead, f guilty, or 
juſtify, for he cannot / that the place alligned and the place in 
are the ſame. R. Dy. 161. b. in marg. R. . 453. 


So to clnſum fret, the deſendane may plead, entry by de plan- 
tiff's licence. Win. Ent. 1099, 


| $5 


And if it gives the abuttals, they muſt be y_m Semb. Dy. - 


(3 M. 35.) 


Licence. 


And licence at a day beiore is ſuſſicient, without ſaying it con- 


tinued; for it ſhall be intended, if the contrary does not appear. 
Semb, Cart. 218. 

So licence by the plaintiſf may be given in evidence upon nt guil- 
ty. Per Rede 21 H. 7. 28. a. 

+ So he may plead licence by the bailiF of the owner, and it will 
be aided after verdict, R. 2 ru. 377. . 

So an implied licence; as entry ad auxilium in puerperis fe- 
rend.” 

Continuance after the death of leſſee for life for ſix days, be- 
fore which time he could not remove. R. 2 Cre. 204. 

So, if A. licenies B. to put trees, &. in his garden, and after- 
wards ſells the garden to D. who continues them there without 
ſeiſure. Mad. Ca. 171. : 

Or licence by law; as, that domus fuit communis taberna. Win. 
Int. 1087, 1088. 1097. | 


3F3 That 


——— — 
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That he entered to ſhew the ſheriff the cattle upon replevin. 
2 Rol. 5 5 3. I. 12. Vide poſt, (3 M. 39.) 

To vew waſt. a 

But entry by licence of the plaintiff's wife, or ſervant, is not ſuf. 
ficient. R. Cro. El. 876. | 

Nor entry to take his goods, or his falcon that purſued a pheaſant 
there. R. 2 Rol. 567. I. 30. Vide pol, (3 M. 39.) 

Nor entry to viſit his ſick daughter, being ſervant to the plain- 
tiff, R. 2 Rol. 5 C7. I. 20. 

Or to demand his debt, if he does not ſay that the owner was 
then there. R. Cro. El. 876. 

So the licence will be determined by ſale of the land wherein 
it was given. Per Holt, Mod. Ca. 171. 


(3 M. 36.) So, to an involuntary treſpaſs, the defendant may plead a tender 
_ of or ſufficient amends. 1 Bro. Ent, 332. Tho. Ent. 304. 
Te» And by the ff. 21 Fa. 16. to treſpaſs quare clauſum Fregit the 
| defendant, diſclaiming title to the land, and ſhewing it to be 
an involuntary treſpaſs, may plead tender at any time before action 
brought. | 

So to a negligent treſpaſs by eſcape of cattle, &c. 2 Rol. 570. 
l. 20, 

But tender after action brought is too late. 

So after a /atitat ſued out; * the plaintiff may by his replica- 
tion aver that he ſued out a /atitat with intent to declare in treſ- 
paſs. R. Cro. Car. 264. 1 Rol. 538. J. 3. 

So to avowry for damage feaſant in replevin, tender muſt be 
pleaded before impounding, for it is not within the f. 21 Ja. 16, 
which goes only to treſpaſs. 3 R. Lut. 1596. 

So tender muſt be of a ſum certain; for he is a wrong-doer. 
Sal. 686. 

So to a voluntary treſpaſs, tender before action brought is no 
plea: as, for putting cattle in his cloſe. R. 2 Rol. 570. J. 25. 
Noy 12. 

Or for breaking his hedges, &c. 2 Rel. 5 70. J. 25. 

So to treſpaſs by miſtake tender before action is no plea; for, if 
the act was voluntary, it cannot be known whether it was by miſ- 
take, or how intended: as, that he cut down the plaintiff's hay by 
miſtake for his own. R. 3 Lev. 37. 

[It cannot be pleaded in treſpaſs for taking goods. Baile v. 
Vivaſb, P. 9 G. Str. 549+] 

Jo tender of amends the plaintiff may reply quod non obtulit, 
Tho. Ent. 304. 

Or that the amends were not ſufficient, 


(zu. 3 So the defendant may juſtify a private treſpaſs for the publick 
Public good: as, entring the plaintiffs cloſe to make a bulwark in defence 
$90d. of the king and kingdom. 21 H. 7. 27. b. 
Pulling down a houſe to ſave others from fire, 21 H. 7. 27. l. 
2 Rol. 506, J. 20 | T 
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To remove a nuſance. Sal. 458. 

So an entry upon freſh ſuit of a felon, or goods ſtolen, 2 Rol. 
564. J 42. 

Or to make a diſtreſs. 2 Rol. 566. J. 10. 

In ſuch caſe, he need not ſay he did as little damage as poſſible, 
R. Sal. 458, 9. 

But he cannot juſtify entring a cloſe, or digging up the ſoil to 
hunt or take a fox, badger, &:. tho! it be for the public good. R. 
2 Rol. 558.1. 10. D. cont. Lut. 120. R. acc. 2 Bul. 60. 

Nor entry to take his goods, which a treſpaſſer carried to B.'s 
houſe. R. 2 Rol. 564. I. 35. D. Mo. 20. 

Or to ſearch for his goods ſtolen, in another's land. R. 2 Nol. 
565. J. 15. 1 Brownl. 199. 


So he may juſtify for removal of a treſpaſs from himſelf, tho? 
damage thereby happens to another : as, if A. erects a dam, 
wall, &c. upon his ſoil and the foil of B. if B. throws down 
the wall upon his ſoil, it will be well, tho' thereby the 
whole wall, Sc. upon the ſoil of. A. alſo falls. &. Cre. 
El. 269. | 

So he may enter the land of another to remove a nuſance there 
to himſelf. 2 Rel. 565./. 50. 

He may break a houſe, where he is wrongfully impriſoned, to 
make his eſcape. 2 Rel. 566. J. 5. Vide Execution, (C. 5.) 

He may chaſe cattle damage feaſant with a dog to remove them, 
2 Rol. 566. J. 20. 

But it is no plea that he took the plaintiſſ's horſe to fly from the 
aſſault of B. and others. Ray. 423. 


So the defendant may juſtify an act for the ſecurity of his 
eſtate, or intereſt; as, if he has a fiſhery in another's ſoil, he may juſ- 
* tify putting pales, or other things there. 2 Rel. 564. J. 27. 

If A. takes B.'s goods, B. may juſtify the taking, tho” there is 
an alteration of the form: as, it timber taken is cut into boards. 
R. Mo. 19. 

If cloth is made into cloaths. Mo. 20. 

So, if a man has goods, timber, Cc. in a houſe or upon 
the land of another, his executor may juſtify the taking. 2 Kl. 

64. J. 25. 
| If a treſpaſſer puts the goods upon his own land, the owner 
may enter to take them. 2 Rel. 565. J. uit, 2 Rol. 56. 

Otherwiſe, if a tenant in common takes all the goods which 
he has in commons, and puts them on his ſeparate land, the other 
cannot enter his ſeparate land to retake them, tho' he may retake 
his part, where he can do it without a treſpaſs. K. 2 Nl. 560. 
. 30. 

So the vendee of goods, timber, &c. may juſtify an entry to 
take them. 2 Rol. 567. I. 40. 

So the owner of a water-pipe by grant or preſcription, &c. may 
juſtify entring into the land, where it lics, to repair it. K. 2 Kol. 


567. J. 45» 50. 
374 Sa 
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50 a foreſter may juſtify entering into land, next the foreſt, by 
preſcription to rechaſe deer to the foreſt. R. 13 H. 7. 16. 

So, if goods are ſtolen and left in B. 's houſe, the owner may 
enter to take them. 2 Rel. 55, 6. 

So a ſherilt or his officer may enter, where the door is open, 
to do execution upon the goods there. R. Cro. El. 7559. 

80 A. may juſtify entring the houſe of B. then there to de- 
mand his debt of him. Semb.. Cro. El. 876. 

But if A.'s goods are in B.'s houſe or land without his own 
act, A. cannot juſtify entring to take them, without B. 's licence. 
Semb. Cro. El. 246. R. 2 Rel. 5 5. Vide ſupra. 

Tho' he has licence from B. 's wife in his abſence. R. per 3 J. 
Cro. El. 246. 

So he cannot take his goods where they are ſubſtantially al. 
tered, as if timber is uſed to build a houſe. Mo. 20. 

So, if the defendant has a right to dig and take clay, c. as 
tenant, he cannot cannot take that dug by another tho? no tenant, 
R. Cro. El. 434. 


So the defendant may plead title in himſelf by deſcent, ſine, 
feoffment, deviſe, &c. and give colour to the plaintiff, 

Colour is a feigned title given by the defendant to the plaintiff 
in aſſiſe, treſpaſs, &c. when the defendant would refer his title to 
the court without ſending it to /ay gens; for without ſuch colour 
his plea will amount to the general iſſue, D. & St. J. 2. c. 53, 
R. 10 Co. go. Dr. Leyfield. 

And colour muſt be always given, when the defendant's plea 
goes only to the poſſeſſion; for notwithſtanding a right may 
remain in the plaintiff: as, if the defendant pleads a deſcent, 
10 Co. 90. b. FG 

So, if the defendant pleads that A. was ſeiſed in fee or of the 
freehold, and he as ſervant and by his command entred ; for the 
plaintiff may have a right by lcaſe ſor years or otherwiſe, 10 C. 
89. 6. Cro. El. 76. 

So, if the defendant pleads that the goods were waived in his 
manor, or ſold in market overt, being ſtolen de quodam ige, 
he ſhall give colour; for i/te ignotus perhaps was the plaintiff. 


10 G. 90. b. 


But when the defendant's plea bars the plaintiff's right and 
property, no colour is neceſſary: as, if the defendant pleads a 
collateral warranty, and relies upon it. 10 Cz, go. a. 

Or an eſtoppel, or fine with proclamations. 10 G. 90. a. 

Or an act of parliament; for in theſe caſes the plaintiff will be 
barred, tho? he had a right before. 10 Co. 90. b. 

So, if the plea bars the plaintiff and his blood for ever. 
10 Co. go. 6. 

So, if the plea goes to the plaintiff's right or property: a8, if 
the defendant pleads that 4. was poſſeſſed of goods, and fold 
them in market overt, there needs no colour; for the plea avoids 


the plaintiff's property. 10 C. 90. b. 


Or, 
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Or, that A. war poſſeſſed, and B. flole and waived them in his 
manor. 10 Co. 90. b. | 

That the goods were bret. 10 Co. go. 5. 

That they were tithes ſevered from thr nine parts, for this takes 
away the property of every other. R. 10 Co. 91. a. 

So, that A. enfeoaffed B. and he as his ſervant entred; for 
when he ſhews how A. who had the fee or freehold, was in- 
titled, the right ſhall not be intended in the plainut, 10 Ca. 

„ &s 

That A. lord of the manor approved the common is a good plea 
to an aſſiſe for common, without colour. 

So, if the defendant intitles him by the plaintiff himſelf, co- 
lour is not neceſſary. 10 G. 91. as | 

As, by a leaſe for life or years from the plaintiff, 

So, if the plea is to the writ or the action of the writ, colour 
is not neceſſary, 10 G. 91. a. | 

So, if the defendant pleads a general bar, no colour is neceſſary. 

So, where the defendant admits that the plaintiff had an eſtate, 
which is now deſeated by condition, entry, He. 


In treſpaſs, if plaintiff declares on his poſſeſſion, and defend- 


ant makes title, and gives colour, and plaintiff replies de injuria, 
&c. and traverſes defendant's title, it is ſufficient; for he need 
not reply a title, poſſeſſion being enough againſt wrong-doer. 
Cary v. Holt, H. 19 G. 2. Str. 1238 } 


dc 


Every colour muſt be matter of law, which does not lie in the (3 M. 49 
knowledge of Jay gens: as, a claim by colour of a charter What colour 


of feoffment by which nothing paſſed, c. 10 Co. gi. 5. 
2 Cro. 122. 

By a grant of a reverſion to which there was no attornment. 
2 Cro. 122. 

So it muſt be a matter, which would be a good title if it was 
real. 10 Co. 91. 6. 

It muſt be matter, which has the appearance of a continuing 
title : and therefore, if it is by colour of a leaſe for the life of A. 
it muſt ſay, 19w living; for it he is dead, there is no appearance 
of title. 10 Co. 91. 6. 5 

So colour muſt be given from him, who firſt conveyed, otlier- 
wiſe all prior conveyances are waved. 10 G. 89. 91.6. 

But default of colour is form only, and aided upon a general 
demurrer. 10 Cz. 95. a R. 2 Cro. 229. 

So, if the defendant gives the plaintiff a real title, it is bad; 
for it ought to be colour of title only: as in treſpaſs for goods, if 
the defendant pleads that A. poſſeſſed gave them by deed to the 
plaintiff, who claiming by it, the defendant retook them, it is 
bad; for a giſt by deed is a good title. R. 2 Crs. 122, 

So, if the defendant pleads that the plaintiff by colour of 
a leaſe for years, &c. for a leaſe gives a title tio the poſſeſſion, 
2 Cb. 122. 

By colour of letters patent. 2 Cro. 122. 


goods 
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(3 * 2 So the defendant may juſtify treſpaſs quare clauſum or dimun 
bea ions. Fregit by entry to execute proceſs, Vide ante, (3 M. 24.) 
| Or to make a diſtreſs, Vide ante, (3 M. 25.) 

To make uſe of his way. Lut. 1427.—In the highway, 
Win. 1004. Pide Chimin, (D. 1, 2.)—Vide ante, (3 K. 25.) 

Or common. Fide CGmmon, (F. 1, &c.)—Vide ante, (3 K. 24.) 

To make perambulation. G. Ent, 65 1. b. 

To take his corn, cattle, c. 

To repair his houſe, watercourſe, c. or to remove a nuſance, 

To fiſh in his ſeveral or free fiſhery. Hard. 407. Vide Pl. 
cary, (A. B.) ä 

That he followed a fox with hounds, and did no more than 
was neceſſary to kill the fox. 1 Term Rep. 334. 3 Ter 
Rep. 259.* 

So the defendant may juſtify by command of another defend. 
ant who pleads nt guilty; for his plea ſhall not take away from 
his ſervant his juſtification” R. 2 Mod. 67. 

50 to treſpaſs by B. the defendant may plead in bar a re- 
covery by himſelf againſt him in ejectment. R. 1 Las. 31, 
3 Lev. 104. | 

Or a recovery or bar in another aCtion for the ſame treſpaſs, 
Vide Action, (K. 1, &c.) 

If the defendant juſtifies by title to a manor, houſe, c. it is 
not ſuſſicient to ſay unde locus in quo, &c. is parcel, without ſay- 
ing that fuit tempore tranſgrefſionis ſuppofit.% 1 Leo. 75. 

If the locus in quo, in treſpaſs quare clauſum, c. is the inheri- 
tance of the crown, (as Windſor Great Park) defendant, on not 
guilty pleaded, cannot give in evidence, that it was a com- 
mon highway. Dutcheſs of Marlborough v. Grey, M. 1728. 
Bunb. 259.] 


(3 N.) Pleading in Warrantia Chartæ. 
(3 N. 1.) When it lies. 


A Writ of «varrantia chartæ lies when a man by deed enfeoffs 
another with waxranty, the feoffee may have this writ againſt 
the feoffor or his heir. F. M. B. 134. D. 

And the writ ſays quad juſte warrantizet manerium de D. quid 
tenet & tenere de es clamat, & unde chartam ſuam habet, or chartan 
A. patris ſui cujus heres ipſe eft, Cc. F. N. B. 134. E. 

But it is not material whether he holds of the defendant or an- 
other. F. N. B. 134. E. 

So, it is not neceſſary that the plaintiff had a charter of war- 
ranty, tho' the form is ſuch; for the plaintiff ſhall have a war- 
rantia charte where he holds by homage aunce/trel, which imports 
warranty. F. M B. 134. F. 

Or, if he claims by exchange, witliout expreſs warranty in the 
deed, F. N. B. 135. B. 5 
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80 a leſſee for life, or donee in tail, rendring rent, ſhall have 
2 warrantia chartæ; for by the ſtatute de bigamis ch. ul“, the re- 
verſion and rent contain warranty. F. N. B. 134. G. 

So a warrantia chartæ lies quia timet, before action ſued, as well 
2s after. F. NM. B. 134. K. 135. J. Hob. 21. 

So it lies before action ſued, tho? the plaintiff may be impleaded 
in an action in which voucher lies, and if he is afterwards im- 
pleaded in ſuch action, he muſt vouch, or have a ſcire facias upon 
the judgment in warrantia churtæ. F. N. B. 134. K. 135. A. 
Br. R. Act. 240. R. M. 859. | ä 

So it lies pendente placito in an action in which voucher lies, 
and if the plaintiff recovers his warranty, and afterwards loſes 
his land, he ſhall have an habere facias ad valentiam without a ſcire 
facial. F. N. B. 135. D. 

So, if the vouchee does not appear upon the ſeguat ſub ſus periculs, 
Co. Lit. 102. a. | 

So, if a man is impleaded in aſſiſe, writ of entry in the nature 
of an aſſiſe, &c. where voucher does not lie, and loſes his land, 
he may afterwards have warrantia chartæ. F. N. B. 134. 

But if he loſes his land in an action, in which he may vouch, 
and he does not vouch, he cannot afterwards have a warrantia 
charte. F. N. B. 134. J. 

A fartiori if he vouches and has judgment to recover in value. 
Co. Lit. 102. a. 

So he ſhall not have a warrantia charte, if there be no war- 
ranty in the conveyance by which the land paſſed, or in the releaſe 
or confirmation of it. FH. 21. Vide ſupra, 

So no one ſhall have a warrantia chartæ, if he is impleaded, 
when he is only pernor of the profits, and not terre-tenaut. F. 
N. B. 135. C. 

If he is in of another eſtate by which the warranty is deter- 
mined, F. N. B. 135. G. 


(3 N. 2.) Proceſs. 


The proceſs in warrantia chartæ is ſummons, attachment and 


liſtreſs infinite. 
And if uihil is returned, a capias lies, as in covenant, 


(3 N. 3.) Count. 


The count in warrantia chartæ muſt ſhew the ſpecialty of the 
warranty and lien. Hob. 21. 

And therefore, if it is upon a warranty in a fine, it muſt ſhew 
the fine, and to whoſe uſe it was, and the default in the defend- 
uit to warrant. Hob. 20. 

& the count and writ muſt ſhew the ſpecial caſe for warranty, 

„Io. 360. 

hr charte lies in whatever county the plaintiff pleaſes, 
uo place is mentioned where the deed was dated; if it is men- 

tioned, 
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tioned, it muſt be in that county; and in warranty by reaſon of 
homage awunce//rel, where the land lies. F. N. B. 135. F 


But, if it ſhews a joint warranty by A. and his fon, it ma ni 
charge the ſon as heir to 4. A. 20. ! 
So the count concludes ad damnum of the plaintiff” F7;6, 23. 1 


Tho” the writ be gi tmet, in which caſe he ſhall not recover 
damages. Lid. 


a cit 
(3 N. 4.) Plea, * 
The defendant may plead, that the plaintiff Is not vet im. g 
pleaded, on which the plaintiff ſhall have his judgment inme. , 
. diately ; for it admits his lien to warranty. Hab. 23. F. N. 5 
B. 134. K. " 
So the defendant may plead that the plaintiff was not tenant of q; 
the land the day of the writ purchaſed, for avarrantiz charts lies 1 
only by the tenant of the land. Hob. 22. Mo. 860. * 
But tenant by admittance is ſuſſicient; for the vouchee may 19 
have a warrantia chartæ to deraign the war! anty puramant, K 
Hob. 22. 
So he may plead the general bar 1 dedit or nn conceſſit, En. 2 


for if nothing paſſed by the deed, the warranty docs not bind. 
Hab. 22. Mo. 860, 


*% 


(3 N. 5.) Judgment. 


gu, 


f at, 


All the lands, which the deſendant had at the time of the writ, 
ſhall be bound by the judgment, tho' aliened afterwards, ' F. . 


B. 134. J. 0 1 
If there is judgment for the plaintiff, and he is afterwards im- 7 
pleaded for rent, he may have a ſcire fucius upon the judgment, "I 
No. 860. | 
But tho? the plaintiff has judgment in a- warrantia charity as 
whereby the land, which the defendant had at the time of the * 0 
writ purchaſed, is bound, yet, if the plaintitF is afterwards im- br 
pleaded, for the land warranted, and loſes it, if he does not A 
vouch the warrantor, he ſhall not have the benefit of his judg- * 
ment in vwarrantia chartæ. F. N. B. 134. K. B, 
So, if he is impleaded in aſſiſe, or ſcire facias, &c. in which he rg 
cannot vouch, he ought to give notice to him, who made the Ing 
warranty, and inquire what defence he ſhall make, otherwiſe he * 
ſhall have no advantage of his recovery in warrantia chartæ. & 85 
F. N. B. 135 fs infory 
; confe 
(30) Proceeding in Watt. Ar 
(3 O. 1.) Proceſs. "= 
T HE original in waſt is a ſummons, which was given by the P - 
ft. W. 2. 14. inſtead of a prohibition at common law. p 4 
Inft. 389. _ 
a © | And An 
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And if it be againſt a tenant in dower, or guardian, it does 
not recite-the ſtatute, F. N. B. 55. C. Lut. 1548. 

But a writ againſt tenant for life or years recites the ſtatute. 
Bid. 

So, if it is againſt tenant by the curieſy. F. N. B. 56. C. 

If the ſtatute is recited, it is ſaſhcient, tho? it is not exactly re- 
cited. Lut. 15,8, Vide Action upon Statute, (I.) 

Tho' the concluſion of the writ is larger, or lefs than the reci- 
tal: as, if [terris] is omitted in the recital, and at the concluſion 
the suſt is alledged in terris. Lut. 1548. F. N. B. 56. J. 

Or, if the ſtatute is recited in Zerris, domibus, beſcis et gar- 
ami, and waſt is alledged in terris only, or a houſe only, &c. 
Lut. 1548. 

At the return of the ſummons, the defendant may caft an 
eſſoin. 0 

After return of the ſummons, or if an eſſoin is caſt, at the 
day to which it was adjourned, by the /. W. 2. 14. the plain- 
tif ſhall have an attachment. C. 825. 

If an eſſoin was not caſt upon the ſummons, it may be at the 
return of the attachment. | 
By the . W. 2. 14. if the defendant does not appear upon the 
attachment, a diftringas goes. Clift, 828, 

If the defendant does not appear upon the d ringas, by the 
BOW, 2. 14. mandetur viceconr quæd in propria perſond aſſumpl ſecum 
durdecim, &c. accedat” ad lacum vaſtat” & inguirat de vaſto, & poſt 
mquiſitionem retorn” precedat ad judicium fecundum quad continet”, in 
fat. de Cloc. 5. 

The judgment ſhall be god recuperet locum per wviſ” jur. R. 
Ow. 12. Pop. 24. C. Ent. 696. b. 

Tho! all the proceſſes are returned nichil, ſo that it may be 
that the defendant was never ſummoned, nor any writ ſerved, 
yet, if he does not appear upon the difringas an inquiry of the 
waſte ſhall be awarded. 2 nf. 389. 

If default be by tenant by the curteſy, or in dower, as well as 
for life or years. Iin. Ent. 1046. (or 1160, edit. 1680.) 

And there ſhall be an inquiry of the damages, as well as of the 
waſt. R. Cro. El. 18. R. Hutt. 44. 

But if the defendant appears upon the d;fringas and plead:, 
tho' he afterwards makes default, there ſhall be no inquiry of 
yalt, for this caſe is not within the purview of the ſtatute. 
2 Inſt. 390. | 

So, if there be judgment by confeſſion, nil dicit, or non ſum 
informatus, there ſhall be inquiry of damages only; for the waſt is 
confeſſed, XR. Cro. El. 18. Hut. 44. 

And if he releaſes his damages, the plaintiff ſhall have judg- 
ment immediately for the place waſted. Hut. 44. 

, And the ſheriff need not go to the place waſted in perſon. R. 

oh. 24. 

a = judgment may be entred per viſum juratorum. Orv, 12, 

ob. 25. 

And it the inquiry is by more jurors than twelve, it will bs 
good, R, Cre, Car, 414. 


* 


And 
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And they may find entire damages for all the waſt aſſigneg, 


R. Cro. Car. 414. 
A writ for waſt in dete muſt be againſt the wife. 


F. N. B. 55. C. 


So a writ by him in remainder executed by the ſtatute of uſes 


muſt be ſpecial, R. Dal. 5. 


(3 O. 2.) Count. 


In waſt the plaintiff muſt ſhew how he is entitled to the inhe. 
Rol. 832. J. 40. Hob. 84. Vide ante, (C. 34.) 
And therefore, if he counts upon a leaſe by himſelf, he muſt 
ſhew his ſeiſin in fee and demiſe to the defendant. Tel. 140, 

: 1 If upon a leaſe by his anceſtor, he muſt ſhew ſciſin, a 
1 e Waſh, demiſe to the defendant, and deſcent to the plaintiff, Cz. Ent, 
(C. 2, 3.) 708. 6. 

If the plaintiff claims by fine, he muſt plead the fine, and the 
uſes of it. Co. Ent. oo, 701. Clift. 819. 


We her? 
u ew — 

the pale ritance, 
tiff s citle, 
By whom 


If by common recovery, he mult thew the recovery and uſes, | 


Win. Ent. 1025. (or 1139. edit. 1689.) Lut. 1541. Clift, 814. 
If by grant of the reverſion, he muſt ſhew how he claims ex 


aſſignatione. 2 Rol. 831. J. 40. 2 Sand. 230. 234. Co. Ent. 
603. Vin. Ent. 1050, 105 1. (or 1164.) Lut. 1543. 


If the plaintiffs ſue as parceners or jointenants, the declaration 
ſhall ſhew that they are ſo. Win. Ent. 1049. (or 1163.) 

If the plaintiff ſues as rector, Wc, in jure ecclefie, he muſt ſhew 
that he is ſo. in. Ent. 1047. (or 1161.) 

If huſband and wife in right of the wife ſue, they muſt alledge 
the reverſion in both. R. Hob. 1. 

But if he concludes ad exhereditation*, it ſupplies the omiſ- 
fion of what eſtate he was ſeiſed, after a verdict. Per 2 J. Crs. 
El. 57. | 

wo. if he counts of a feoffment to A. to the uſe, Cc. ic 
is ſufficient without ſaying that it was to A. and his heirs, R. 
Hob. 84. 

If the plaintiff ſhews the ſpecial matter, it is ſufficient, tho he 
does not name himſelf aſſignee. X. 2 Rol. 831. J. 50. 

So, if the writ is general, cujzus haves the plaintiff is, tho' he 
has a ſpecial inheritance. R. 1 Leo. 48. 

So, if the plaintiff ſhews a fine to the uſe of B. for life, and 
afterwards to A. and the heirs of his body, and afterwards to the 
plaintiff in fee, and that H. died, per quod B. was ſeiſed for liſe 

_ remainder to the plaintiff, and that B. committed waſt to his 
diſheriſon, this ſupplies the omiſſion that A. died without iſſue, 
R. Cro. Car. 401. : 

If the plaintiff has the reverſion, he ſhall ſay that the defend- 
ant holds of him. 2 Rel. 830. J. 36. 

Otherwiſe, if waſt is brought by him in remainder. 2 Nu. 


830. l, 38. 40. Dal. 5 Or 


t Reg. 72, a, 
And it ſhall not be ſaid waſt by exile, except where the 
willeins of a manor arc expelled from the manor. Reg. 72. a, 


her | 
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Or by the lo1d, who has by eſcheat, for there is no tenure of 
him. Hut. 110. | 


The plaintiff muſt always charge the defendant in the tenet, or (3 O. 3.) 
in the Zenuit ; for there is no other form. R. Cro. El. 356. How the 


And muſt charge him as aſſignee, executor, &c. Co. Ent. —— 
693. 695. In the tene 


And muſt charge him by virtue of the leaſe, by which he is ders nag 
poſſeſſed, as, if he be in, in his remitter, he muſt charge him as whem waft 
tenant by his ancient leaſe. 2 Rol. 831. J. 7. 5 

If the defendant is in by deviſe, he muſt charge him as , Hag, 
tenant ex /egatione. 2 Rol. 831. J. 21. R. Hut. 110. Co. (C. 4, 5.) 
Ent. 700. 

If the defendant claims by a remainder for life or for years, 
which is now in poſſeſſion, he may be charged upon a demiſe to 
him. 2 Rol. 831. J. 25. 

But, if the defendant is in by the ſtatute of uſes, it is ſuffi- 
cient to charge him generally, without ſaying of whoſe demiſe. 

R. 2 Leo. 222. 

Walt by an infant againſt his guardian ſhall be always in the 
tenet, 2 Rol. 829. J. 51. 

$0 againſt tenant for life it ſhall be in the fenet, for there is no 
other form, 2 Rol. 830. J. 3. 

Tho' after the waſt he granted over his eſtate. 2 Rol. 829. 

. 45. 

00 the leſſor had entred ſor forfeiture or condition broken. 

So, if a woman, tenant for life, commits waſt, and aſſigns 
her ellate, and takes huſband, it ſhall be againſt them, that 
tenent, 2 Rol. $29. J. 53. 

But waſt by an heir after full age, againſt his guardian, ſhall 
be in the fenuit. 2 Rol. 830. I. 18. 20. Co. Lit. 54. a. 

So againſt a tenant for another's life after the death of cui que 
we. 2 Raul. 830. J. 15. 

Or againſt tenant for years after the term expired. 2 Rel. 
$30, J. 10. | 

Or after forfeiture. 2 Rol. 830. J. 16. 

v0, if a woman commits waſt, and then ceſtui que wie dies, or 
the term expires, and ſhe takes huſband, the declaration ſhall be 
quad tenuerunts 2 Rol. 830. I. 25. 

Or, that the wife, ſm ſola, tenuit. 2 Rol. 830. J. 30. 

The declaration ſhall ſuppoſe that the defendant tenet ad ter- 
ninum annorum, tho' he holds only for one year, or half a year. 
0. Lit. 54. b. 

If the leaſe is to two, and the writ ſuppoſes quad tenent or fe- 
werunt, which imports a joint eſtate, it is good; tho? one of the 
letendants has it by aſſignment from the leſſee. R. 1 Leo, 48. 

if he declares upon ſeveral demiſes, it will be good. R. Ow. 
Il. Poph, 25. 


The declaration muſt aſſign the waſt, conformable to the writ z (3 0. 4.) 


if the writ is for waſt in land, and it is aſſigned in cutting — 


wood, it is bad. Mo. 73, Vide ante, (C. 13.) Ic Writs 


—— _ 


r 
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Tf it is for three vl, and the declaration is for waſt in one or 


in another vill, R. M. 862. C 
(30. 5.) So it muſt particulariſe the quality or quantity of the waſt : as, or 
. 8 if it is in cutting trees, he muſt ſhew the number of the trees. ne 
quantity and 2 No. 832. 5 50. E 7 
quality, Sc. If waſt conſiſts in quantity, it muſt ſay ſo many care. 
2 Rol. 832. I. 52. 4 | 
If waſt is aſſigned in demibus, it muſt ſhew the particular WW ©: 
defects. 4 
If it is aſſigned in land, it muſt ſay in what pariſh it lies. K. 
3 Leo. 9g. , * 35 
If the demiſe is of a moiety of a manor, and other lands, and 
the waſt aſſigned in wood, parcel of the premiſſes, it is bad; for 8 
it cannot be parcel of the manor, and alſo of the other lands. title 
R. 3 Lee. . F 


So it is ſuſſicient to aſſign wait directly without ſhewing the 
particular manner in which it was coramitted :; as if the wall is 
by a ſtranger, it is ſufficient to ſay, that the deſendant committed 
waſt in cutting, &c. without ſaying in permittends the ranger. 
2 Rol. 833. J. 7. | 

If it is in germins, it is ſuſſiciem to ſay that he deſtroved the 
germins generally, without ſaying that he fuſſered the hedges of 
the wood to be neglected, whereby cattle entred and cat the 
germinſs 2 Rl. 833. J. 5. 


(3 0. 6.) So the declaration muſt be ad exherei2ationem of the plaintif, 
Muſt bead Tf the plaintiff is ſeiſed in right of his witc, it ſhall be ad exhe 


exheredita» = Os . : 
_— que- reditationem of the wife. 2 Rel. 8 J as 4. 1 5. 20, a 


rentis. If waſt be by an abbot, prior of an hoſpital, &c it ſhall be ad 
exhereditationem domus, Laſpital', abbat', or eccleſix, 2 Rel. 832. 


J. 30. | 
So, if there are ſeveral plaintiffs in waſt, there may be ſum- 8 
mons and ſeverance; for it is real action, and is ad exherediia» i 
tienems 2 Iſl, 307. | 


(3 O. 7.) Picas, 


NE 0.7.) To an action ſor waſt the general iſſue is 720 waſt done. 2 Sand. 
o waſt » ' E E 
. 238. Co. Ent. 700. 708. 3 
„ tans And this admits nothing, but puts the whole declaration m 
iſſue. R. 1 .ut. 1547. : 4 
And it may be pleaded in all caſes, where there is 0 $ 
walt : as, if deſtruction happens by tempeſt, lightning, ene. 
mies, Se. : ; 1 ; 
But it is no plea, where the defendant has matter of juſtifica- 
tion, or excuſe. £ 
So, if there is a leaſe to A. for two years, and afterwar rs g 
leaſe to B. for ten years, in waſt againſt B. for waſt during tue 


two years, he cannot plead, no du dene. R. 3 Lece 203. | 
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So he may plead as to part of the waſts aſſigned, u wa? done. 
Co. Ent. 702, 3. 

If ſeveral waſts are aſſigned, and the defendant is not guilty 
of part of any, he may plead 19 zv done to all together, and 
need not ſay to every part ſeverally % vaſt, Lit. 1550. Win. 
Int. 1168. 


So the defendant may plead in bar a releaſe from the plaintiff, (; 0 8.) 
or one of the plaintiffs. 9 H. 5.15. Fide pa, (3 O. 16.) Relcaſe. 

To waſt in the fenuit, accord with ſatisſaction. R. Cg. EI. (3 0. * 
257%. Co. Ent. 707. 1. Vide Accord, (A. 1.) Accurd, 


So the deſendant may plead in abatement to the plaintiff's (3 0. 10.) 
title: as, if he intitles himſelf to the reverſion in fee by bless in 
de ſcent, the defendant may plead a deviſe to the plaintiff in tall. . 
Lal. 1557. 

And need not traverſe the deſcent; but if he does, it will 
be good upon a general, tho' not upon a ſpecial demurrer, . 

Lat. 1558. 

do the defendant may plead that the plaintiff has nothing in re- 
verſion, Tel. 141. 

But he ought to ſhew how the reverſton is diveſted, for n2thing 
i reverſion generally will be bad. G. Lit. 356. 0. 

Except where walt is brought by a grantee of the reverſion, 

Co. Lit. 356. a. 

So, if the plaintiff's title fails pendente lite, the deſendant ma 
plead it after the laſt continuance. 

As, if his reverſion fails. Tel. 141. 

If he becomes tenant in tail after poſlibility, 1 Rel. 106. 


So the defendant may plead in juſtification, that he took for (4 0. r:.) 
repairss Co. Ent. 703. a. Win. Ent. 1929. (or 1142. edit. a 
1680.) Fide NA, (E. 1, &c.) — 

That he pulled dawn, to rebuild and repair the houſe, fences, &c. 

Vin. Ent, 1029. 1067. (or 1142. 1182.) 
That he 125k for repair if the fences and aller necaſarq uſes, (In. 
Ent. 1029, or 1142.) | 
But it is not ſufficient to ſay, that he took ſor repairs, 


if he 
does not add that he uſed or keeps for repairs. R. 3 Lev. 32 


3 


$ he may plead that he took for other neceſſary boots: 25, (3 O. 12.) 
for fuel. Co. Ent. 703. a Win. Ent, 1032. or 1144. Vide or Racy 
af, (E. 1, &c.) 

Or {or neceſſary wainboot, cartboot or plowboot, Win, Ent. 

1030, 1055. (or 1144. 1169.) 

Or for gates, ſtiles, Sc. Win. Ent. 1031. (or 1145.) 

Or for making utenſils. of huibandry, Jin, Znt. 1055. (or 
169.) 

Or for hedgeboot. Co. Ent. 703. a. 

Vol.. V. 3 G 5@ 


* — — _ 
> 
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Sd _ z.) So he may plead that they were aride mortue, nec fruum ny ? 
. porta 0 | 1 
But it is not ſufficient to ſay gue furrunt aride, cave, in col: mni; | ( 


Pt, ide, Anglice pollards, non haben“ ſufficiens maheremium pro ali. 


quibus edificiiss R. Mo. 101. 


30 14) 80 he may plead that the leaſe was without impeachment 


8 of waſt. R. 2 Kol. 83 50 J. 10. 15. Co. Ent, 694. b. Vide th 
peachment, I aft, (E. 3.) 4 2 
Sc. That the plaintiff” s 8 1 a bargain and ſale of the tree: | 
to him. Win. Ent. 1043. (or 1157. edit. 1680.) : m 
That the leſſor covenanted that the leſſee might cut down trees. P, 
Hard. 113. 1 Leo. 117. ; 
But it is no bar, that the leſſor covenanted to repair, and that co 
he did it for him. R. Mo. 23. L V 
(30.15.) Zo the deſendant may plead in excuſe quad reparavit before the W 
1 action brouglit; for the jury mult view the place waſted. 5 C. 4 | 
119. b. 2 Inſt. 307. 4 
Tad ro-adificavit, and ſince kept in repair. 2 Leo. 189, l jur. 
But 7. 'paravit pendente lite is no plea. 2 Inft. 307. il 8 
: N turt 
(3 O. 16.) So the defendant may plead a releaſe from the plaintiff, 3 I 
. And if the walt is by two plaintiſfs in the tenuit, a releaſe bp if t 
one is a bar to both. 2 Ju. 307. 14 
But where wait is in the ſeuet, a releaſe by one plaintiff bars 8 
himſelf only. 2 1ſt. 307. Vide ante, (3 O. 8.) they 
(30.17) So the defendant may plead that it was fo ruinous at the com- gas 
2.9% *%n mencement of his leaſe quod reparari 11017 fetuit. Mo. 54. Win. () 
Ent. 1045. (or 1159. edit. 1680. Vide Waſt, (E. 4.) 
(3 O. 18.) 80 the defendant may plead, uc demiſe made to Him. 
— 4 demiſe as to part. Co. Ent. 697. b. JE 3 Ic 
Or that wood was excepted by the demiſe, in. Lil. 1002. _F* 
(or 1176.) A : to 
Or nihil habet ex afſignatione de B. Lid. | upon 
So, that, after the demie, the deſendant aſſigned, beſore which f Vl 
alignment no waſt was done. Co. Ant. 697. b. b. 1 ö 11 
Replication. To aſſignment before wait Rune, the plaintiff may reply, tha | wind 
tlie alignment was by fraud, and he afterwards took the profis 9 Vide ; 
Co. Ent. by 6h as 1 Ire 
And if the defendant rejoins he mult traverſe the pernancy ol 7 
the prolits, not the fraud. N. 5 (. 77. 6. If t 
1 — oninm Bel? afroh for da 
2 50 the defendant may plead, a mice remainder-man ji; If ; 
Mainder- uin. Hl. 1019. (or 1132. Cuts 1688.) quad 5 
man alive. 2 Sant 
(3 Ch 20.) Venire facias. 1 And 
— of 
After inues joined upon ſeveral picas, if the . timſen 


. . . . . ; * 4 471 il 
citcs the iſiuzs, and cohnmands guad venire fac du _ ien 
* 1 ba ON 
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muquirendum fi defendant fecit vg, as the plainüff atedges, it 
is ſufficient z for this implies guad inguir? of the ſeveral ines, . 


Cro. Car. 381. 


(30. 21.) View in Walt, 


In waſt, if iſſue is joined, the jury ought to have a view of 
the place waſted, otherwiſe the trial ſhall be ſtaid. LA. 1558. 
2 Sand. 254. | 

And therefore, if waſt is aſſigned in ſeveral places, the jury 
may find 772 «vaſt dene in a place of which they had no view, 
Per Dy. 1 Leo. 267. 

And they ought to have a view, tho? the iſſue is upon a 
collateral point, and the waſt is conſeſſed. Per 2 J. Glanv. caul. 
Ney. 5. 

The venire facias ſhall be, that the jury ſhall have a view, 
Win. Ent. 103g. (or 1153. edit. 1680.) 

And fix jurors at leaſt muſt have the view. 2 Sand, 254. 

And, if it is not returned, the court may examine whether the 
jurors have viewed or not. 2 Sand. 254. 

So, if it is returned, the court may examine; for the re- 
turn does not conclade the parties. 2 Sand. 255. 

But if the waſt is aſſigned in a wood fparſem, it is ſuſſicient, 
if the jury view the wood, tho* they do not enter into it. R. 
Le. 267. 

So, if it be in ſeveral rooms of a houſe, it is ſuſſicient, if 
they have a general view of the houſe. 1 Lec. 267. 

So it is not neceflary, that the officer return, upon the d 
gas juratorum, that the jury have viewed. X. 2 Smd. 254. 

Or that he be preſent at the view. 2 Sazd. 25 5. 


(3 O. 22.) Judgment in Waſte, 


I! there be judgment for want of an appearance upon the 
G&flringas by the „. M. 2. 14. the ſheriff taking twelve, c. ſhall 
go to the place waſted and take an inquiſition of the damage, an! 
upon the return thereof there ſhall be judgment. R. Orv, 12. 
Vide ante, (3 O. 1.) 

If the defendant ſuffers judgment by confeſſion, i det, or 
wn ſum informatus, there ſhall be inquiry of the damages only. 
Vide ante, (3 O. 1.) 8 j 

It the judgment is againſt the defendant in the Zezet, it hail b 
pro co vaſtato, and for damages. 

If the judgment is againſt the defendant in the Zerit it, ſhall be 
for damages only. 

If the verdict is for the defendant, the judgment ſhall be 


mY 
* 


quod querens nil capiat, Cc. and the dutendant cut % die. 
2 Sand, 247» 


And if the defendant will not pray judgment, to avoid a writ 


1 "3-4 1 o A * 
re TILES TILL YN 
— 


of error, it may be entred, upon the prayer of the 


limfelf, R. 2 Sand. 253. 
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| l 
: PLEDGE. 
Vide Chancery, (4 A. 1, &c.)—Mortgege. 
. PLEDGES. 
C Vide Bail, (C.)—Pleader, (C. 16.—3 K. 5.) 
| i pay: = wigs 
Duare Tapes. 
LENE ADMINISTRAVIT. N 1 
Vide Pleader, (2 D. 9.) 
A 
PLURALITY. | 
Vide Efgliſe, (N. 5, &c.) | A 
| 7 
A 
A 
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Liberties. 


X. 


Reference 
dy Letter 


and Figure, 


H E ſeveral ſpecies of them. - 
How liberties may be claimed, vide Fran- 
chiſes, (A. 1, 2.) 

As to counties palatine, Cinque Ports, and cor- 
porations, vide Franchiſes, (D. 1, &c.— E. 1, 
&c.—F. 1, &c.) 

As to liberty to have conuſance, or to hold 
pleas, wide Courts, (P. 1, &c.) 

To have courts, vide County, (C. 1, &c,)— 
Courts. — Hundred, (B )—Leet. © 

As to liberty to make juſtices, or officers, vide 
Juſtices — Tuftices of Peace. — Oficer.—Præ- 
rogative, (D. 29. 37.) 

As to the liberty of a chaſe, foreſt, warren, Oc. 
vide Chaſe. 

How granted. - - 
How loft. - - - 
By nonnſer ; 
When it ſhall be a forfeiture. - 
How they may be deſtroyed by coming 
dack to the king, wide Franchijes, (G. 
1, Kc.) 
When forfeited by breach of a condition 
in law annexed, vide Condition, (S. 1, 
2.) —Franchiſes, (G. 3.) 
When not. - - - 


Licence. 


Fide Alienation, (A. 1, 2.)—Cavacity, (B. 3.) 
Chaſe, (H. 3.)—Fine, (E. 8. )—Tuftices of 
Peace, (B. 26. 100.)—Pleader, (D. 1, &c.) 
—Trejpoſs, (D.) 


Like. | 


Eſtate for life. Yide Copyhold, (C. 10.) — Deriſe, 
(N. 7.)—Ef/ates, (E. 1, &c.)— Offer, (B. 9.) 
af, (F. 2.) 
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Reference Reference 
by Letter by 
and Figure. Page. 


E 
Ligeance. 
Vide Allegiance. 
1 
Limitation. 


Limitation of actions. Jide Action upon the Caſe 
apon dfſimpfit, (D.— H. 6, 7.) — Ch anceiy, (I. 
1.—4 W. 17.}—Prerogative, (D. 86.)— 
Temps, (G. 1, &c.) 

Limitation of the crown. Vide Parliament, (H. 
18, 19 | 

ri of eſtates and uſes. Jide Condition, 
(T.) Chancery, (4 W. 19, &c.)—U/es, (K. 
1, &c) 


Lis pendens. 


Vide Abatement, (H. 41, &c.) Chancery, (I. 1. 
—4 C. 3, 4.) Maintenance, (A. 5.) 


Livery-Man, 
Vide Franchiſes, (F. 26.) 


Livery of Seiſin. 
Fide Feoffment, (B. 1, &c.) 


London. 
Its antiquity, and extent. — w 3 
Extent 07 it's juriſdiction. 0 Z. 4 
Mayor. - - . 5 
Aldermen. 5 * 5 6 
Recorder. - e©. 6 
' Common council. — a fo 6 
Sheriffs. : - - G. 6 
London is a county, and a corporation by preſcrip- 
tion. - - = 7 
Chamberlain. - - 8 7 
Oftices granted; — 3 7 
Otice of package. E 1. 7 
Portage. - K. 2. 7 
Garbling. - . 8 
Gauger. - - = the 4o 8 | 
Wine drawer. - E. & 8 Ma; 
Juſtices of peace, coroner, Cc. - 1 8 E 
Ofüce of the great beam, weights, and 
tronage. — 7 8 
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Reference 
by Letter 
and Figute. 
Cuſtody of the gates, Sc. - K. 8. 
Exemytions granted; - 7 ho 
i © be free of toll, Je. - . 
Exc uſed ſrom juries, Sc. - L. 2. 
And tr-m ſuits out of the city, - L. 3. 
Excuſed from oftices, 1 
The privileges and cuſtoms of London are confirmed 
by parlia:nent. - - M. 
Cuſtoms of Landon; - — . - 
In actions and ſuits, - - N.n 
Vide Courts, (O. 1, &c.) 
In regard tio apprentices, - 6 . 
As to diſpoſition of their lands, Sc. 
By b rg ain and ſale, - ; 3. 
By deviſe. - „. 
As q the cuſtom of London in reſpect to or- 
Phaus, and to the diſtribution of a free- 
man's perional eſtate, vice Gardian, (G. 
„ 3, Ke. 
Erection of edifices. - . 
In gard co trade ; 
A citizen may trade where he pleaſes, - N. 6. 
Vide Trade. 
A wife way be a ſole- merchant. . 9 
A toreigner cannot buy or ſell, within the 
city, to a foretgner. „ 


Right patent in Lenden Vide Droit, D. ) 
Tuches in London. Jide Dijmes, (M. 6, 7.) 


Lo:d. 


Lord of a leet. YVide Lect. 
Lord of a manor, File Copy bold, — Diſiues, (C. 


* . ſpiritual and temporal. Jide Dignity. 
Ecclefeaflical he fins, (C. 1, 2.) — Parliament. 
o cot laudl, (L 4. —Serement, (C.) 

Lird's Day. Vide Temps, (B. 3.) 


Lunatick. 
Vile Chancery, (3 Q. )—1dee. 


Mainpzize. 
Vide Bail, (B.) 
Maintenance. 
Maintenance; what ſhall be. — - A. 
Ey the commoa law, - — A. be 
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Champerty ; 
What thail be, 
Fide poſt, (A. 5. -C. 1, 2. ) 
hat ſhall not be 1 
Vide poſt, (A. 5 
What all be . by ſtatute. 


Buying a title, Ye. - 
What ſhall not be maintenance. - 
Vide ante, (A. 5.) 
Remedy for maintenance - 


By the common law. - - 
By ſtatute, — 


Maintenance of infants, Vd. Chancery, (3 
R. 6.) 


Malice. 


Vide {ion uton the Caſe for a Conſpiracy, (C. 3.) 


—— Aion upon the Caſe for Defamation, (G. 
5. Adion upon the Cafe for Misfeaſance, (A. 
6 9 5, &c.—8. 6.) 


Man, (Iſle of,) 
Vide Navigation, (F. 2.) 


Mandamus. 
When it lies. — - 
When it does not lie. 4 
The form of a mondamus ; * 
Fo whom direcQed. A 


Mutt be to make election. 
Muſt ſhew the party ought to be admitted. 


How teſted. S 
Return of a mandamus ; N 

By whom it ſhall be made, - 

How made. 2 

What ſhall be a good o one. - 


What not; : 
If it do not ſhew the corporation had autho- 


rity to amove, Sc. - 
TIF it be not certain. * 
Remedy for a falſe or no return. = 


Mandavi Ballivo. 
Vide Retorn, (D. 3.) 


Manoz. 


Reference Reference 


SS Le: 


a : Vide Copyhold, (Q. 1,&c.)—Diſnes, (C. 
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Reference Reference 


er, (2 V. 12.) 


by Letter by 
2 and Figure, Page. 
Man-ſlaughter. 
Vide Fuftices, (M. 15, &c.) 
Marine Law. 
Vide Admiralty, (E. 10, &c.) 
Mariner. 
Vide * (E. 15.)—Nawgation, (I. 5.) — 
Ujes, (N . 2.) 
« Market. 
Market. = - - A. 40 
Fair. — - B. 41 
Who ſhall have a market, Sec; - - Us 41 
What grant ſhali be yu - . 
What not. 1 
How avoided. - C. 3. 42 
How a fair or market ſhall be held, - o. 42 
Sale in market over, — . 42 
What duties are . ; - « 44 
Toll. 8 2 F. 1. 44 
Vide Toll. 
Toll-booth. — — »- 44 
An. picage, c. — 363 
Court of py powders. - 5 bo 1 ay 
How the proceedings ſhall be. - „ 
Clerk of the market. - - H. 48 
Forfeiture of a fair or market. - + i 49 
Marquis. 
Vide Dignity, (B. 3.) 
Marriage. 
Vide Adlon upon the Caſe upon Aſſumpſit, (B. 8. — 
Baron and Feme, (B. 1, &c.—C. 1, &c.—E. 1, 
Kc.) Chancery, (3 Z. 1, &c.)—Dignty, (C. 
6.)—CGardian, (G. 4.—H. 7. ) —Probibition, 
(G. 15.) 
lie: brokage. Jide Chancery, (3 Z. 8.) 
Diffolution of marriage. Yide Parliament, (H. 
3.) 
Divorce. Vie Abatement, (H. 43.) Baron and 
Jeme, (C. I, &c.) — Dower, (A, I, 2.)—Plead- 
JW For- 
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Forcible marriage, Vide Juſtices, (S. z.) 

King's marriage. Jide Parliament, H. 4.) 

Marriage ſettlement. Vie Cham, (3 Z. 1, 
&c.) 


Marſhal. 


Fide Certificate, (C.) — Courts, (E. 1, &c.— 
F.)—Tmprifonment, (C.) — Officer, (E. z.) 


Marſhalſea. 
Vide Courts, (F.) —Iingriſanment, (C.) 


Marches. 
Vide Wales, (A. 3.) 


Martial Law. 


Fade Parliament, (H. 23.)—Prerogative, (C. 1, 
W (B. 6.) 


Mals. 
Vide Juſtices of Peace, (B. 14.) 


Maſter. 


Vide Fuſtices, (L. 1.) — Fuftices of Peace, ( B. 50, 
&c. 53, c. 58, &c.)—London, (N. 2.) 

Maſter of the rolls. Jide Chancery, (B. 4.) 

Maſter of Chancery. Jide Chancery, (B. 5.— W. 
1, &c.) 

Maſter of a ſhip, Vie Merchant, (E. 2, 
Ec.) 


Matters. 


Matters of laws. Ide Parliament, (H. 1, &c.— 
a.) | 

Gf civil. Vide Parliament, (H. , &c.) 

Matters criminal. ide Parliament, (H. 6, &c.— 
Prohibition, (F. 6.) — Juſtices. — Fuſtices of 
' 

Matters marine, Vid: Admiralty. — Navigation, 
Parliament, (H ü 25) 

Matters martial. 75 ide Parliament, (H. 22, 
&c. 

5 matrimonial. Y de Prohibition, (G. 15.) 

Matters teſtamentary. Vide Prohibition, (G. 16, 
&c.) 
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Reference Reference 
by Letter by 
and F igure. Page. 


Wayhem . 
Vide Battery, (B.—E. 1, &c.)— Fuftices, (S. 6.) 


Mayoz. 


Vide Courts, (O. 3.) — Diſſnes, (M. 6, 7, Frau- 


chijts, (F. 22.) - London, (C.)—Statute-Staple, 
1.) 


(D 


Meaſures. 
Jide Juſtices of Peace, (B. go, &c,)—Leet, (L. 6, 
&c.) | 


Medietas Linguae. 
Vide Alien, e. 8.) 


Meers. 
Vide Chaſe, (G. 1.) 


Melius Inquirendum. 
Vide Officer, (G. 12.—K. 12.) —Prærogative, (D. 
67, &c.) 
Merchant. 
Merchant; who ſhall be. - - A. 52 
Vide Trade, (A. 1, &c.) 
| _ - - - B. 52 
Broker. - = - C. 55 
Lex Mercatoria; 
There ſhall be no ſurvivorſhip. — D. 56 
Contracts of merchants. - - E. 1. 57 
Contract by charterparty; 
How made. - - K. 2. 57 
What the merchant ought to do; 

Freight of the ſhip. — K. 3. 57 
Contract of bottomree. — - E. 4. 59 
What the maſter ought to do; 

Provide his ſhip. — oi © 59 

Perform his voyage. - „ E. 6. 60 
The contract, how diſſolved. - —_—_ 60 

- E. 8. 60 


Remedy for non- performance. 

As to contract between maſter and owners, ide 
Navigation, (1. 4.) 

What contract is good by the law marine, vide 


Admiraliy, (E. 10, 11.) C 
Ton- 
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Contract by policy of aſſurance. % 
What remedy upon a policy of aſſurarce, 
Vide Aion _w the Caſe yu Aſumpſit.. 
Payment; 
In pecunid 3 — 
By bill obligatory. - 
Bill of credit. - 
Bill of exchange; 
By whom it may be made. - 
In what manner, - 
How it ſhall be accepted, — 
How paid. — 
How proteſted ; 
For non-acceptance, a 
For non-payment. — 
How the proteſt ſhall be made. 
How a bill of exchange may be aſſigned. 
Remedy upon a bill of exchange: 
Againſt the drawer. - 
Againſt the acceptor, &c. - 
How the remedy is to be n 
Promiſſory note. 
What words make a promiſſory note afſign- 
able. 
When a bill, &c. mal be payment. 
Feme jole merchant. Vide Baron and Feme, (A. 
2,—Londen, N. 7.) 
Statute-merchant, Yide Statute-faple. 


Melne. (Writ of,) 
Vide Droit, (K.) 


Meſſuage. 
Vide Grant, (E. 6.) 


Metropolitan. 


Fae Adriinifirator, (B. 35 4 Archbiſhop. — 
Eccly:afticad Perſons, (C. 1, — tor, (A. 


$-) 


Milk. 
Vide Dijmes, (II. 8.) 


Mill. 
Vide Diſimes, (H. 12. * 
Sed ad Men 0. Figde Dre. t, (H, ) 
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Mines. 
Vide Waife, (H. 1, 2.) 


Miſadventure, 


Fide Action upon the Caſe for Misfea/ance, (A. 4. 
— Juſtices, (M. 19.) en 


Miſcontinnance. 
Vide Amendment, (I.) 


Mildemeanoꝛz. 


Vide Action upon the Caſe for Misfea/ance.— Attorney, 
(B. 15.)—Ceurts, (P. 16.)—Jeftices of Peace, 
(B. 52. 62. 101.) — Leet, (L. 2, &c.— Officer, 
(G. 14.—K. 3.)—Parliamnt, (G. 3.—L. 34, 
35. 44.) —Pliader, (S. 36, 47.—Prerogative, 
(D. 54) | 


Misfeaſance. 


Vide Aion upon the Co /? for M. seaſance, - Miſcle- 
meanor.—Pleader, (2. O.) 


Miſnomer. 


Vide Abatement, (E. 18, &c.—F. 17, &c.—II. 
22, 23. —Lliader, (31. 2.) 


Miſpꝛiſion. 


Fide Juſtices, (N. 1, &c.— Juſices of Peact, 
(B. 2.) 
Miſpriſion of the clerk. Vide Amendment, (D. 1, 


&c,—E. 1, 2.—F,-G, 1, ht nn}, bs 
&c.—V, 1, &c. and many cher Places in the 
ſame Title.) 


Miſtake, 
Li, Abatement, (G. 3.—H. 25, Kc.) — Miſpriſon. 


Mitiozi Senſu. 
Jie Adftion upon the Cafe for Drfamation, (F. 16, 
Ac.) 
Mittimus. 
Vide Corticrari, (A. 2.) 


—— 
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Modus Decimandi. 
Vide Diſines, (E. 10, &c.)—Probibition, (G. 10.) 


Molliter manus impoſuit. 
Vide Pleader, (3 M. 16.) 


Monaſtery. 


How diſſolved. - 8 9 
Vide Hoſpital. 
Money. 
The advantage of money. — 3 94 
What ſhall be current money; - - B. 94 
What weight it ought to have. - . 94 
What alloy. - 1. 95 
Ought to have an impreſſion. * - Z. z. 95 Iv 
And a fixt denomination, or value, 8 95 A 
The authority of coinage belongs to the king. - B. 5. 95 * 
The king may make coin current. . 7 
And change it at his pleaſure. - - B. 7. 97 
The effe of the change. - - B. 8. 7 
Fide Abatement, (D. 8.) 
Penalty for counterfeiting money, or bringing 
falſe money into the kingdom. Yide Zuftices, 
(K. 7.) 
Money decreed in /pecie. Vide Chancery, (4 W. 
10. 16.) 
Bringing money into court. Fide Pleader, (C. 
10.) | 
Monk. 
Vide Fccigfaſtical Perſons, (B. 2, &c.)—Monaftery, 
| Monopoly. 
Jide Bz-Law, (B. 3.—C. 3.)—Trade, (D. 4.) 
Via 
Monſtrans de D2oit. ' 


Vide Prerogative, (D. 81, 82.) 


Monſtrans de Faits, 
Fide Pleader, (O. 1, &c.) 
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Monſtraverunt. 
Vide Ancieut Demeſne, (H.) 


Month. 
Vide Am, (B.) 


Monument. 
Vide Cemetery, (C.) 


MWoztd' anceſto:. 
Vide Ai, (C. 1, &c.) 


| Moꝛtgage. 
Mortgage; by pledge of goods. — - A 99 
B. 


At what time it ſhall be redeemed. - » 1c0 
Mortgage of land; what ſhall be, and how redeem- 
able, wide Chancery, (4 A.1, &c.) 


Moꝛtmain. 
Jide Capacity, (B. 2, 3.) 


MWoztuarp, 
Jide Prohibition, (G. 11.) 


Mulier. | 
Vide Baſtard, (F.) Wo 


Murage. 
Jide Toll, (A.) 
Murder. 


nd Admiralty, (E. 1. —Jullices, ( M. 1, &c.— 
V. 5.) 


Mutual Agreements. 
Vide Pleader, (C. 53, 54, 55.0 
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Mutual Bemedics. 
Vide Pleader, (C. 56.) 


Name. 


Fide Abatement, (E. 18, &c.—F. 17, &c.)—Ca- 
pacity, (B. 4, 5. )—Fait, (B. 1.—E. 3,4.)— 
Fine, (E. 4.)—Franchijes, (F. g.) — Grant, (A. 
2.—E. 1, &c.) Parliament, (A.) —Proce, 
(A. 2,) 


Nativo habendo. 
Vide Villenage, (C. 1.) 
Naturalization. 
Vide Alien, (B. 2.) 
Navigation. 
Vide Parliament, (H. 25.) 
The ſea. - - . 102 
Vide Admiralty. 
As to fiſhery in the ſea, or rivers, vide Prœro- 770 
gative, (D. 50.)—Piſchary, (A.) 0 
As to the ſovereignty of the ſea, wide Præro- ; 
gative, (B. 1.) 
An arm of the ſea. - - X 102 
A creek. — — = 102 
An haven. - - * 102 
A port. — 8 — . 103 
Iſlands. — — 104 
Iſle of man. - - TI - - nos 
Jerſey. — — 1 107 
Guernſey e — 16 
Iſle of Wight. of = 3. $. of 
The plantations ; - — - G. 103 
Their government. - „ . 108 
Courts. - — tog 
Laws. . — „110 
Lal: Loy, (C.) 
Beacons, Oc. - - - KH. 111 
Navigation ſhall be free. 8 3. 111 
As to the freedom of trade, wide Trade, 
(A. 1, &c.) 
But it ſhall be in Eagliſb ſhips, Cc. L. 111 
Owner of ſhip; 
The major part of the owners over- rules vo 
all. — A I. 3. 113 


Maſter. 
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Maſter, - - »'L 4 I14 
Vide Merchant, (E. 5, 6.) 
Mariners. — 0. 
Ne admittas. 


Fide Pleader, ( 31. 3.)—2are Incumbravit, (A.) 


Nececllitp, 
Lide Chancery, (4 O. 4.)—#leader, (3 M. 20. 30.) 


Ne exeat Regno. 
Vide Chancery, (4 B.)—Prerogative, (D. 3, 4.) 


Negative and Atürmative. 
Vide Pleader, (R. 3.) 


Negative Pꝛegnant. 
Vide Mandamus, (D. 5.)—Pleader, (R. 5,6.) 


Negligence. 


Vide Action upon the Caſe for Negligence.—Pleader, 


(2 P. 1, &c.— 2 Q.—2 R.)—Retorn, (D. 2.)— 
Viſcount, (D. 1.) 


Ne injuſte vexes. 
Vide Droit, (I.) 


Ne unques accouple. 
Vide Pleader, (2 V. 10.) 


Ne unques Executot. 
Vide Pleader, (2 D. 7.) 


Ne unques leifle. 
Fide Pleader, (2 1 74) 


Newgate. i 
Vide Impriſonment, (E.) 


Wh 
nn 
Yor. V. 3 H 
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New. Trial. 
Vide Pleader, (R. 17.) 


Night. 
Vide Temps, (E.—F.) 


Nil debet. 
Vide Pleader, (2 V. 6.—2 W. 13. 17. 43. 47. 


Nil detinet. 
Vide Pleader, (2 W. 44.—2 KX. z.) 


Nil dicit. 
Vide Pleader, (E. 42.) 


Nil habet in Tenementis. 
Vide Pleader, (a W. 48.) 


Nobility. 


As to names of dignity, and how created vide Dig- 
nity, (A.—B. 1,&c.—C. 1, &.)—Prerogative, 
D. 31.) 
a the trial ſhall be, whether one be noble, 
vide Dignity,( D.) 
How a dignity ſhall be forfeited, vide Dignity, 
E 


) 

_ Privileges of the nobility, as to trials by peers, 
Sc. Vide Dignity, (F. 1, &c.)—Parliament, (L. 
16, &c. 

As to the AF ſtile, coronation, and dignity of 
the king, wide Roy. 

As to his prerogatives, vide Prærogati ve. 

As to the queen, and the king's children, vide Roy, 

(F. 1, &c.—G.) 

As to the privy council, and other council of the 
king, and guardian of the kingdom, vide Rey, 
(E. 2.—H. 1, 2.) 

Precedence. - — A. 


Nonage. 
Fide Enfant. 
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Non aſſumpſit. 


Vide Action upon the Caſe upon ¶ ſum lit, (H. 5.) 
Pleader, (2 D. 8.—2 G. 1. 15 ( : 54) 


Non aſumpſit infra ſex Innos. 


__ Action upon the Caſe upon Aſumpſit, (H. 
7. 


Non claim. 
Jide Claim, (B. 1, 2, 3.)— Fine, (K. 1, 2.) 


Non Compos Mentis. 


ide Capacity, (D. 5.) — Chancery, (3 Q.)— 
Devije, (H. 1.) — Diſcent, (D. g.) -Idcot, (D. 
1, &c,)——Teftmoigne, (A. 1.) 


Non-Confozmiſt. 
Vide Tuſtices of Peace, (B. 20.) 


Non demiſit. 
Vide Pleader, (2 W. 48.) 
Non eſt Fattum. 
Vide Phader, (2 D. 8.—2 V. 7.—2 W. 18.) 


Non infregit Conventionem. 
Vide Pleader, (2 V. 5.) 


Hon obſtante. 
Vid. Pardon, (G.—H.) 


Non omittas. 
Vide Retern, (B. 2, 3.) 


Non-Beſidence. 
Vide Eſgliſe, (N. 4.) —Pleader, (2 S. 23. 
3H 2 
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Noncuit. 


Vide Appeal, (G. 14.) Evidence, (A. 5.) —Pleader, 


(X. 1, &c.) 


Non ſum Jnfozmatus. 


Vide Pleader, (E. 42.—. 1.) 


Non-Summons. 


Reference Reference 


by Letter 
and Figure, 


Vide Abatement, (H. 53.[, 26.) 


Non-Tenure. 

Vide Abatement, (F. 14.) 
Non-uſer. 

Vide Liberties, (C. 1, 2.) 


Nonoy. 


The antiquity and * of er 
The office. 


The antiquity of arms. - 
'The right to them. - 


Not Guilty. 


Vide Appeal, (G. 7.) —Pltader, (2 L. 2.—3 
M. 11.) 


Notary Publick. 
Vids Merchant, (F. 8, &c.) 


Note. 
The note and foot of a fine. Yide Fine, (E. 


16,) 
Promiflory note. Vide Merchant, (F. 15, &c.) 


| Notice. 


Notice. 

When notice is neceſſary, or not, wich By-Law, 
(B. 5 .)— Condition, (G. 9.—L. 8, &c.)—Di/- 
mes, (I. 2.) —EHgliſe, (N. 11. e (e. 
73. Kc.—2 8. 7 · . 


E 
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What ſhall be notice in equity, and of what re- N 
gard it ſhall be, vide Chancery, (4 C. 1, &c.— 1 
41. 3, &c. 11.) ; | 
How notice ſhall be given, and to whom, vid 14 
Pleader, (C. 73, &c.) th 


Vide Aſie, (B. 1, &c.) 


Nullius in Bonis. 


Novel Dilleiun. jy 
| 
Vide Biens, (F.) | 


Nullum Tempus oecurrit Regi. 
Vide Prerogative, (D. 86.) 


Nul tiel Perſon. 
Vide Abatement, (E. 16.) 


Nul tiel Recozd, 


Vide Bail, (R. 8.)—Certiorari, (A. 1.)—Pleader, 
(2 W. 13. 38.) 


Nut tiel Will, &c. 
Vide Abatement, (H. 18, Kc.) 


Nuncupative Mili. 
Fide Deviſe, (C.) 


Nuper obiit. | | N 
Vide Aſſiſt, (E.) | 


——— 
— —— — 
= 


————=— 
— —- 


„ Nurture. | 
Jide Guardian, (D.) 


— 
— 


— 


— — —D—œ—ü—U —ä— ͥ 2 — 
- 
> - 


Nuſance. 


Vide Action upon the Caſe for & Nuſance. Cafe, 
K.)—Tuftices of Peace, (B. 24, &c.)—1{t, 
0 12, 13.)—Pleader, (2 N.) —Pręſcrition, 
(F. 2.) —Probibition, (A. 3.) 
3H3 
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Vide Abjuration.— Allegiance, (B. 1, &c.) - Dig- 
nity, (F. 3.)—Enqueſt, (D.)—Fuftrces. (S. 11.) 
—Tuflices of Peace, (B. 23, 24.)—Leet, (M. 
8.)—Offcer, (K. 7.)—Pleader, (2 S. 6.)— 


Serement. 


Dblations. 


Reference 
by Letter 


and Figure. Page, 


Vide Dijmes, (B. 1.)—Probibition, (G. 11.) 


Obligation. 


Obligation; What ſhall be. — 


What ſhall be a ſufficient delivery, or not, wide 


Fait, (A. 3, 4.) 


What ſhall be part of an obligation, wide 


Fait, (E. 2.) | 


By whom, or to whom an obligation may be 


made, vide Capacity. 


By what name an obligor ought to be deſcribed, 


vide Fait, (B. 1.—E. z.) 


By what words it may be. - 
What words are ſufficient ; 
Tho? they are uncertain. — 
Tho' falſe Latin. — 


Vide Alatement, (H. 2.) 
Tho' there be a ſmall variance. 


But not inſenſible words. — 


Single bill. | - 

Bill obligatory. — 
Vide Merchant, (F. 2.) | 

Condition. - 


Vide title Condition, (A. 5.—-D. 1. 7, 8.) 


When an obligation ſhall be joint. 
Vide Pleader, (2 V. 2.) 
When joint, or ſeveral. 
When ſeveral only. - 
Who are bound by an obligation 
An executor or adminiſtrator, 
A ſurvivor. - 
Recogniſance. 


As to a recogniſance by the ,. 23 H. 8. Vide 


Statute-Staple, (B.) 


Pleadings concerning obligations, vide Pleader, 


(2 G. 12.—2 W. 9, 16, &c. 46.) 


Relief in equity concerning obligations, vide 


Chancery, (4 D. 1, &c.) 
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123 
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128 
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Obſtrufion. 


Vide Adin upon the Caſe for a Diſturbance, (A. : 


2.) —Chimin, (C. 52 &c.—D. 8.) 


Dbventions. 


Reference Reference 


Vide Diſmes, (B. I1.)—Prohibition, (G. 11.) 


Decupant. 


Vide Chancery, (I. 1.)—Eflates, (F. 1, 2.) 


Ddio et Atia. 
Vide Impriſonment, (L. 3.) 


Dffice, 


Vide Action upon the Caſe for a Deceipt, (A. 6.) 
For a Diſturbance, (A. 5.) — For Negligence, 
(A. 2,)—Condition, (S. 1, 2.) —Franchiſes, (F. 
30, &c.) Leet, (L. 11.) — London, (K. 1, &c. 
—L. 4.) — Officer, per totum.— Parliament, (L. 
29, &c. 33. 37. —Pleader, (2 P. 1 —2 W. 

25, 27.) —Prærogati ve, (D. 67, &c. 83, 84. 
89.) —Privilge, (B.) —Probibition, (F. 4. 


G. 4.) 
Officer. 
Officer ; how created, - 
Vide Tuſtices, 
Without brocage, or affection. 
Grant of an office; - 
To whom it may be made. - 
To a woman, - 
To an infant. - 
To ſeveral. — 


To whom not; 
To a perſon who is incompetent, 
Or has an office incompatible; _ 


What ſhall] be ſuch. - 
For what eſtate it ſhall be granted | 

In fee. — - 
In tail. - 1 
For life. - - 
Qamiliu ſe bene geſſerit. 
At will. — - 
For years. Cp 


When in reverſion. 


3H 4 
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and Figure. Page. 
A. 130 
A. 2. 130 
B. 131 
B. 1. 131 
B. 2. 131 
B. 3. 131 
. 
. 
B. 6. 132 
1 
. 233 
B. 9. 133 
B. 10. 133 
3. 11. 133 
B. 12. 134 
B. 13. 134 
When 
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When not. | a 
Who may aſſign his _ - 
Deputy ; = 
Who may make one. . 
Who not. — 
Power of a deputy. 
How his act affects his principal. 
How a deputy ought to act. - 
Officers of ſtate. 
Asto the chancellor, maſter of the rolls, and 
other 28 in Chancery, vide Chancery, (B. 
1, &c. 
As to the judges and officers in B. R. C. B. and 
Exchequer, vide Courts, (B. 4.—C. 2, &c.— 
D. 8, &c.) 
As to juſtices of aſſiſe, vide AMiſe, (B. 21, 
&c.) 
As to juſtices in eyre, oyer and terminer, gaol- 


delivery, &c. Fide Juſtices, (E. 1, &c.—F. 


—G. 1, &c,—H.) 


As to juſtices of peace, vide title Juſtice of 


Peace. 
As to ſheriff, vide Viſcount. 
High treaſurer. - 
High conſtable. - 
Marſhal. — * 
High ſteward; 
The antiquity and ele of his office. 
Upon the trial of a peer, . 
Upon claims at a coronation. - 
High chamberlain. - 
Secretary of ſtate. - 
Preſident of the council, and privy councillors, 
vide Roy, (E. 2, &c.) - 
Officers of the houſhold. - 
Coroner. - - 
Coroner in the king's houſe, — 
Coroner in a county; 1 ON 
How choſen. — 
Who may be choſen. - 
Juriſdiction of the coroner ; 
To take an appeal, &c. - 
By an approver. - 
Abjuration, - 
Vide Abjuration, (C.) 
Breach of priſon. - 
Treaſure- trove. — 
Wreck. — 
To take an indictment. - 
Inquiſition. — 
Proceſs to coroners. 3 
Coroner, how puniſhed; 


Reference —_ 

by Letter 

and Figure, "4 
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5353 _ 
- D. 135 
5 1. 135 
- D. 3. . 136 
„ D. 9% 136 
- D. 4 137 
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For miſdemeanor in office, - - G. 14. 
For taking fees nor due, - - G. 15. 
ExaQtion by an officer, what ſhall be, — * 
Vide Extortion. 
Bribery, what ſhall be. - m_— 
How an office ſhall be loſt ; - K. 
By ſale within the St. 5 & 6 EA. 6. 16. 1. 
By forfeiture. - K. 2. 
By miſdemeanor in his office. . 
By non-attendance upon the king in his wars. K. 4. 
8 of another office incompati, 
e; 
What ſhall be ſuch. X. 
By deſtruction of the thing for which the office 
was granted, . 6. 
By neglect of oaths, and Ad E 7. 
Vide Allegiance, (B. 1, &c.) 
Who ſhall take advantage of a forfeiture, . 
Vide poſt, (K. 11, &c.) 
So an office may become void by ſurrender. - K:. 9. 
Vide Patent, — 9 
By the death of the king. K. 10. 
By what means advantage ſhall be taken of a 
forfeiture; f 
By feire facias. » 1-235 
Vide ante, (K. 2, 8. 2 Patent, (F. 1, 
&c.) 
By inquiſition, or office, - - K. 12. 
By information. „. 23. 
When, without office, or ſeire facias. - K. 14. 
By action, - K. 15. 


ide more concerning Officer, i in 2— (D. 
6. )— 4#ion upon the Caje for a De-eipt, (A. 
6.) For Misfeaſance, (A. 1.)—PFor Negligence, 
(A. 2.)—Chaſe, (Q. 1, &c.)—Courts, E. 3.— 
P. 16.)—1mpr:i,onment, (II. 8, 9. — ) Hes, (M. 
12, 13.)—/j uft:ces of Feace, (A. 4. B. 5, 
101.) — Leet, (M. 1, & )—Plader, (3 M. 22.) 
Privilege, (C. 1.)—-Sewwers, (F.) iſcount, 
(E. 2.) 


Oleron. 
Laws of Oleran. I ide Ami raliy, (E. 12.) 


Dppoler. - 
Foreign oppoſer. Jide Courts, (D. 13.) 


by 
Pago. 


147 
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149 
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Oyꝛders. 


Order of baſtardy. Vide Baftard, (G. 1, Kc.) 

Order of removal of a poor perſon. Vide Juſtices of 
Peace, (B. 73.) 

Interlocutory order. Vide Chancery, (V.) 

Decretal order. Vide Chancery, (V. 1, &c.)— 
Seabers, (H. 1, 2.) | 

Holy orders. Jide Parſon, (B. 1.) 


Oꝛdinarp. 
Vide Adminiſtration.— Adminiftrator,—Fcclefraftical 


Perfons.——E/glife, Hereſy, (B. 2, 3.)—Vi/iter, 
(A. 6, &c.) 


Dzdination. 
Vide Parſon, (B. 2.) 


Oꝛiginal. 


Original bill. Vide Chancery, (E. 1, 2.—Y. 6. 


—2 N. 1.) 

Orginal writ. Vide Action upon the Caſe. (C. 1.) 
Aion upon the Caſe upon A/Jumpſit, (H. 1.)— 
Action upon the Caſe for a Deceipt, (F. 1— 
Amendment, (D. 1, &c.)—Aſi/e, (B. 8.) — A.- 
taint, (C. 1.) — Fine, (E. 1.) —Pleader, (C. 
11, &c.—3 I. 2.—3 M. 1, 6.) —Prærogati ve, 


(D. 51.) 
Oꝛphan. 
Vide Guardian, (G. 1, &c.— CU, (N. 5 9 


Other Remedy. 


- Vide Abatement (H. 50.) Aan, (K. 1, Ke. 


. —M. 1, &c.) - Action upon the Caſe, (B. 8.) 
Aion upon the Caſe upon AſJumpſit, (C.) 
w— Aion upon the Caſe fir a Deceipt, (E. 


5+) 


Overſeers of the Pooz. 
Vide Juſtices of Peace, (B. 64, &c.) 
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Duſter. 
Vide Eftates, (H. g.) 


Duſter les Mains. 


Vide Prerogative, (D. go.) 


Dutlawzy. 
FVide Utlagary. 


Owelty of Partition. 
Vide Parceners, (C. 8.) 


Dwners of Ships. 
Vide Navigation, (I. 3.) 


Oxkoꝛd. 
Vide Univerſity, (C.) 


Dyer. 


Vide Abatement, (I. 22.) —Pleader, (P. I, 2.— 
2 V. 4.) 


Oper and Terminer. 
Jide Juſtices, [G. 1, &c.) 


Package. 
Vide London, (K. 1.) 


Pain fozt et dure. 
Vide Juſtices, (X. 2.) 


Palatine. | 
Vide Abatement, (D. 2.)—Franchiſes, (D. 1, bc. 


Pall. 
Vide Popery, (A. 1.) 


1 
: 

1 

1 
4 


THE INDEX, 


Pannage, or Pawnage. 
Vide Chaſe, (O. 2.)—Grant, (E. 8.) 


Panel. 
Vide Amendment, (F.)—Enqueſt, (C. 1, &c.) 


Papiſt. 


Vide Juſtices of Peace, (B. 14, &c.) — Popery. 


Paraphernalia. 


Vide Baron and Feme, (F. 3.) 


Parcel. 


* 


Vide Abatment, (H. 51.) Grant, (E. 10.) 


parceners by the common law ; 
Who are. 


What inheritance they take, and what, not. 


Incidents to parcenary ; 
They make but one heir. 


Parcenex. 


They have an intire freehold ; 


When they ſhall be joined in a ſuit. 


When they ſhall join in action. 


In what reſpect each parcener has a moiety. 


How the deſcent ſhall be to parceners. 


Parceners by cuſtom. 

Partition ; - 
In law. — 
Partition in deed; 

By conſent. 


When the eldeſt ſhall have the prefer- 


ENCE. 


When a daughter ſhall oo her [part into 


hotchpet. 


The agreement may be by parol, 


By writ of partition; 
Between whom it lies. 


How the partition ſhall be made. 
By commiſſion out of cha icery. Jide Chancery, 


(4 E. et, (C. 10.) 


Rent for owelty of partition; 


How granted. 
2 
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by Letter 
and Figure. 
Partition, when indefeaſible 
If made by writ of partition, " » CC 2. 
If made by commiſſion, . 1 
If made by conſent. — » 0. 26% 
When it may be defeated ; 
If it be not equal. Ws 5 - C. 12. 
If one purparty be evicted. - Ci. 13. 
How it ſhall be defeated. - - C. 14. 
The effect of a partition, - C. 15. 
Parco fraffo, 


Fide Diſtreſs, (D. 2.) 


Pardon. 
By the king; m what caſes granted. 


In what, not. 
How expounded. - 
By what words it ſhall be, - 
What offences a pardon diſcharges ; 
Spiritual offences, Oc. 
A pardon of the foundation diſcharges all de- 
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ndant. - - 2, 
Vide poſt, (r.) 
What not. - - _ - 
Pardon, how granted. - 
How the party ſhall take the benefit of a par- 
don. - 
Vide Parliament, (L. 46.) | 
Exception in a pardon. - - 
Pariſh. 
Pariſh, when taken for a dioceſe. «a 
Pariſh ; - - « 
What ſhall be. - Ih. fo 
What not. - Bo Se 
Vill; - - 3 
What ſhall be. - . . 
What not. - C. a 


Vide Tk iſe, (C. — of Peace, (B. 56, 


Park. 
Fade Chaſe, (C.) 
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Reference 
by Letter 
and Figure, 
Parliament. 
It's name. - A __ 
„It's antiquity. „5 
When it ſhall be ſummoned. — C. 
What perſons compoſe it. - - D. 
The king. - - D. 1. 
The lords ſpiritual. - w_ + 
'The lords temporal. — - 00S 
The commons. — - D. 4 
Knights of ſhires. - -. D. 5. 
Citizens. - D. 6. 
Burgeſſes. - D. 7. 
Election. 
Writ of election. - D. 8. 
Who cannot be elected, and who may. D. 9. 
Who ſhall be electors, and who not. L. 10. 
As to the determination of the right of | 
elections, wide poſt, (E. 15,—F, z.) 
The manner of —_ 
In a county. | — D. 11. 
Vide ante, (D. 10. N 
In a city, or borough. - D. 12. 
Vide ante, (D. 10.) 
The return of the elected. 1. 
At what time it ſhall be. „. 
Falſe return. - D. 15. 
The wages. - : - D. 16. 
Privilege. - — D. 37. 
Vide Privilege. 
Aſſiſtants in — — — D. 18. 
Proxies. - - D. 19. 
Abſents. - D. 20. 
Parliament — and the beginning of it. E. 1. 
In what place aſſembled. — - E. 2. 
Things done at the beginning of a parli- 
ament: 
In the houſe of lords. - - FE. 3. 
In the houſe of commons. - - E. 4 
Choice of a ſpeaker. — — E. 5. 
Committees appointed. — E. 6. 
Chairman. — E. 7. 
Committee for a privite bill, - E.8. 
Committee for other purpoſes. - E. 9. 
Inſtruction to a committee. - E. 10. 
Witneſs attending ai houſe, or a com- 
mittee. „ Þ 78 
Vide poſt, (E. 15. * 
When committees are to ſit. - E. 12. 
Committee of the whole houſe; when 1 
Wo 
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Vide poftl, (H. 17.) 
Committee for juſtice. 
Committee of elections. 

petitions; - - 


By the lords, or commons to the king. 


By other ſubjects to the king. 
Petition to the commons. 
The proceedings upon petitions 
The law and uſage of parliament. 
In preventing annoyances, 
In inquiring of miſdemeanors. 


What are good grounds for an inquiry. 


In puniſhment of offences; 
In the lower houſe; 


Offences done by the members ;—Bri- 


berv. * 


Offences by others. - 


How the lords proceed upon an impeach- 


ment, wide fofl, (L. 18, &c.) 


Taings done or ſaid in parliament ſhall not be 


queſtioned elſewhere. — 


Liberty of ſpeech. 


Debates there ſhall not be divulged. 


Ia legum datione; 


The manner of enacting a ſtatute; 


There ought to be the aſſent of king, 


lords, and commons. 
Bill introduced, - 
Bill read. 1 
Committed. - 
'The duty of the ſpeaker upo 
ing. - 
Bill _F or debated. 
Bill ingroſſed. - 
Bill paſſed the houſe. 


Tranſmitted for the aſſent of the other 


houſe ; 


From the commons to the lords. 
From the lords to the commons. 
Amendments to a bill by the lords. 


Royal aſſent. - 
Inrolment of an act. 
Promulgation. 

Conference with the lords. 


The manner of putting the queſtion, 


'The manner of voting ; 
In the houſe of peers. 
In the houſe of commons; 
At a committee. 
In the houſe. 
Conference with the people. 
The ſubject- matter of laws; 
The parliament is abſolute. 


n the read- 
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by Letter 
and Figure 
May give the king a legiſlative authority. - FH. 2. 
Diſſolution of a marriage, c. - H. 3. 
Conſultation about the king's marriage. - H. 4. 
Enabling a ſale, &c. not prafifegdly by the 
rules of law. - H. 5. 
Matters criminal; 
Attainder. - - H. 6. 
Exile. - 7. 
Fine and impriſoament. - - FH. 8. 
Matters civil; 
Tallages; 
Are granted by parliament. — H. 9 
Niade Preropative, (D. 40.) 
And the diſp oſal 1 by parli- 
ament. - 10. 
Cuſtoms; when they began. — 11. 


Vide — (D. 43, &c.) 


Tonnage and poundage; how granted. 12. 
Subſidy, fifteenth, 2 oj - 13. 
Opon what terms granted, = - 14. 
A caution that no ſuch grant be after- 
wards made. - 


—— in 8 houſe of commons. 
e method of granting a ſuppl 
Limitations of — W 4 
How the limitation may be ſecured, 
Settlement of the king's revenue. 
Reſumption of grants. - 
Matters martial; 
To what the authority of _ parliament is 
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neceſlary. . 22. 
Martial law. - H. 23. 
What the king may do by * preroga- 

tive. 25 - H. 24. 

Matters marine. H. 25. 
In what method matters of parliament ſhall be 
treated. - - I. 
What things the parliament cannot do. - K. 
Judicature of parliament ; - L. 
Upon a writ of error; 
When it lies. — - L. 1. 
How the proceeding Gall be; 
The petition. - - L. 2. 
Aſſignment of errors. - - L. 3. 
Plea to the errors aſſigned — 1 
Judgment. - . 
Adjournment of parliament. - - L. 6. 
Appeal to parliament ; when it lies. L. 7. 
Accuſation in parliament; 
When neceſſary. — — L. 8. 
How it ſhall be made; g 
By appeal. * 1. 9. 
By complaint; 
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Reference Reference 
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and Figure, Paze. 
Ex parte regis, Cc. =; Io 30 239 
How the proceedings ſhall be upon a | 
complaint to the lords, by the com- 
mons, vide poſt, (L. 14, by: ) 

By a private ſubject. „ 11. B22 
By information. * L. 1% 40 
By indictment. — 13. 234 
By accuſ.tion of the commons; 

By petition, 1 B26 

How it ſhall be proceeded upon. . ng. $26 

Arraignment; 

A peer, how tried, — 330 235 
Vide Dignity. (F. 1, 2.) 

What number of peers ſhall be re- 
quired. E 1 
Vide Dignity, (F. 1, 2. ) 

Upon an impe: achment; 

Pro eſs againſt him. - „ 
In what manner impeached. . 
In what form. - > be 20. $29 
Articles of impeachment, . 31 2320 
When committed upon articles, or 
not. - So $6: 226 
Anſwer. - - „ 
Replication, Oc. - - be, $4 290 
Witneſles. - K 248 
Trial. L. 26. 241 
When counſel, c. al! lowed; » Js. 7. 241 
Cauſ s of impeachment; | 
For treaſon. = «Jo 38, 342 
For negie> of office; 
A- an ambaiſitor. -- 1. 9- : 242 
Privy councillor. - L. 30 242 
Admiral. - . $43 
Chancellor. - L. 32. 2423 
For purchaſing, or having a plurality 
of offices. - . A468 
For malefeaſance to the king. . 243 
To the public good. - L 35. 243 
For procurement ©! { illegal patents. L. 36. 243 
For corruption in office. L. g79. 263 
For oppreſſion, or deceit. - L. 38. 243 
For regard to private intereſt. * 30- 243 
Judgment upon an impeachment; 
By whom it Hall be demanded. L. 40. 244 
By whom givea. E . 244 
The king's aſſent; when ne- 
ceſſary. 0 B46 
What the judgment hall be; 
In capital caſes. - L. 43. . 245 


Judgment by the lords, upon 
an impeachment for a miſde- 
meanor. . " 


44. 234 
Vor. V. 31 Execu- 
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Prorogation; 7 
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Execution. 
When a perſon impeached ſhall be 
diſcharged; 
By pardon. - * 


Recognizance taken by parliament. 
Where the lords have no original juriſdic- 
ction. - 8 
Continuance of parliament. - 
Adjournment of parliament. — 


Of what effect it ſhall be. — 
How prorogued. - 
Diſſolution. 
The effect of a diolution. 
Seſſion of parliament ; what ſhall be. 
Act of parliament; — 
Relates to the beginning of the ſeſſion. 
How long it ſhall have continuance. 
What ſhall be an act of parliament. 
Vide ante, (G. 21.) 


What not. - 4 
How it ſhall be . whether it be a 

ſtatute or not. * A 
What ſhall bea general aQ. 3 


What ſhall be a private act. 
When the king ſhall be bound by an act of | 


parliament. 
Repeal of a ſtatute; what hall be. - 
How a Titute ſhall be expounded; 
According to the intent. 9 > 
Vide Paris, (A. 18.) 
Expounded by the preamble. - 2 
By. the rules of the common law. 


When expounded by equity; 
A remedial ſtatute; 
To another conveyance. - - 
To other perſons. - a 
To all caſes within the ſame miſchief, - 
But a thing out of the miſchief, thall be 
out of the purview, tho' within the 


letter of a ſtatute, - ” 
So a ſtatute extends to a proviſion made 
by a ſubſequent ſtatute, 
And, for neceflity, ſhall be expounded 
contrary to the letter. - * 
Tho' the ſtatute be oy in ſome 
reſpect. - 
But, ganerally, a penal gute ſhall not be 
taken by equity. - 
The words mall bs taken beneficially for 
the king. - 


Words of permiſon ſhall be obligatory. 
1 
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L. 45. 246 
L. 46. 246 
L. 47. 247 
L. 48. 247 
M. 247 
N. 247 
O. 248 
O. 1. 248 
9. 40 
0 
110 
Q. 250 
R. 251 
— 288 
R. 2. 261 
R. 3. 251 
3 
. 252 
R. 6. 253 
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em 
R. 9. 255 
R. 10. 256 
R. 11 56 
R. 12, 256 
, 
R. 14. 257 
R. 15. 258 
N. 16. 258 
. 
R. 18. 258 
R. 19. 259 
R. 20. 258 
. 260 
R. 22, 269 
Afic- 


THE INDEX 


Aſnirmative words do not take away the com- 
mon law. K 

Nor a former cuſtom. 

Nor a former ſtatute. — 


Words, which begin with inferior perfons, do 


not include ſuperior. - 
Vid: ante, (R. 14.) 

Repugnant words controlled by the common 
law. a 


The expoſition ſhall be ſuch, that the ſtatute 


be not cluded. - 

id: more concerning Parliament, in Antient De- 
meſue, (F. 2 —L.—K.)—Divzuitv, (C. 5.)— 
Franch:/es, (F. 3.) ALTrelaud, (C.) —Pleader, 
(3 B. 6.) —Scorland, (D. 4.) — Var, (B. 
6, 7.) 


Parol. 


Parol agreement. ie Chancery, (2 C. 3)— 
Parceuer, (C. 5. 8.) 


Parol deinurring. Vide Exfant, (D. 1, 2.) 
Parols. 
How expounded yy 5 
Obſolete words. - - 
Terms of art. - a 


Ambiguous words; 
Ought to be taken as near as may be to the 
intent of the parties. - 
Mott itrong againſt the grantor, and for the 
grantee. - 
Words abbreviated. — 
Synonymous. 
Words how explained. - 
By a vix. or ſcicicet. - 
Colluctive. — 
Excluſive. - 3. 
Copulative. — - 
Disjunctire. | - 
Diſtributive. - - 
Relative; 
When referred to the next antecedent. 
When not, - 
When the reference ſhall be to all the words 
precedent. — 
ide pe, (A. 20.) 
When not. - - 
Words expounded according to the intent of 
the partics ; 
With regard to the context. 
Vide Covenant, (D. 1.)—D7arliament, 
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R. 23. 260 
R. 24. 260 
R. 25. 260 
R. 26. 261 
. abr 
R. 28. 261 

202 
A. 1 262 
Mn | 262 
A. 3 202 
1 
150 
A. 6. 264 
A. 7. Bs 
A. 8. 254 
A. 9 265 
A. 10 26g 
A. 11. 265 
A" 2 $.- 206 
A. 13. 266 
A. 14. 266 
A. 18. 267 
4 16. 267 
17. 0 
A. 18. 368 
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$0 ſynonymous covenants. Vide Coue- 
nant, (D. 2.) 
Wich regard to a recital. » A. 19. 
To a reſtriction annexed. - - A. 20. 
Vide ante, (A 16.) 
Words ſhall be tranſpoſed. A. 21. 
Vide Abatement, (H. 11.) 
Inſenſible, rejected. a A. $3. 
General, reſtrained. ho „ A, 8g. 


Vide ante, (A. 20.) 

For more concerning everds, and the Ex/o/ition of 
them, ⁊ ide Abatement, (H. 3. 11. Alion upon 
the Caſe for Defamation, per totum — (Han- 
cery, (3 A.8.—3 V. 1, &c. )— Condition. — Co- 
venant, (D. 1, 2 —G. 2.) — De ie, (M 1, 
&c.)—E/ates, (A. 2.—B. 3 12. 19. —Huit, 
2 )—Ferfiment, (A. 3.) —Franchiſes, (F. 

8 (A.) — Grant, (E. 1, &c.)— 
Libel.— Obligation, (B. 1, &c,)—Pardon, (C. 
9.) Parliament, (R. 10, &c.) - Pleader, 
(C. 25, &c. 45, &c. 77.—V. 5.2 L. 1, &c.) 
—Poiar, (A. 2.— B. 1, &c.) —Reu, (B. 2. — 
Les, (L. z.) 


Darſon. 


Parſon ; who ſhall be. 
Who may be, or not, and his ;iarereſt f in the 
N vide Ecclefrajtical Perſons, be: 7. 
8, 
Muſt Gs infra ſacros ordines ; - 
Qui ſunt ſaci ordines. - 
What ſhall be a lawful ordination. 
Muſt declare his aſſent to the book of common 
Prayer. - 


Vide Diſines.— Eg liſc. 
Parſonage, 


Vide Ecelefiaſtical Perſons, (C. 6, &c.)—Parjon, 


Partiality. 
Vide Chancery, (2 K. 6.) 


Particcps Criminis. 
Fide Chancery, (3 M. 7.)—(4 W. 28, 29.) 


Particular Eſtate. 
Vide Efates, (B. 13, &c.) 
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269 
269 


269 


269 
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Partition. 


Vide Chancery, (4 E.) - Parcener, (C. 1, &c,)— 
Pleader, (3 F. 1, &c.) 


Partners and Part Owners. 


Vid: Abatement, (E. 12.—F. 8.) Chancery, (3 
V. 4. 6. 7.)=Merchant, (D.) — Navigation. 


(J. 3.) 


Partridges. 
Vide Fuftices of Peace, (B. 46.) 


Party. 


parties to an agreement, or deed. Vide Chancery, 
4 C. 13. 15. — Halt, (B. 1.—C. 2.--D. 2.— 


Parties to an action or ſuit. Vide Abatement, (E. 8, 
&c.— F. 4, &c.) —Adtion, (B. 1, &c.—C. 1, 
&c.) - Baron and Feme, (V. &c.) Chancery, 
(E. 2.)— T. 3.—2 M. 1, 2.—3 V. 1, 2.}— 
Pearcener, (A. 4, 6.) 

Parties and privies. ide Fine, (I. 1.)— Pleader, 
(O. 1, &c.) 

Act of party. Jide Abatement, (H. 41, &c.— 
O 


) 

Judge and party. Vide Juſtices, (I. 3.) 
Miſdemeanor of jury, or party. Fide Pleader, (S. 
46, 47+) : 

Neglect of party. Vile Retorn, (D. 2.) 
Prece partium. Fide Abatement, (I. 21.) 


Patent. 


Grant by the king; how made. - 
The form of letters patent. - 
Under what ſeal made; - 
The ſeveral ſeals of the king. - 
Vide Fait, (A. 2.) 
When under the great ſeal. LD, 
When under the exchrq:er ſeal. 
Or the dutchy ſeal. - 
Or under the privy ſeal. WE. 
Under the privy tignet. - 
Sign manual. - 
The manner of paſſing a patent; by the S. 27 H. 
8. 11. - + its 
larolment f a patent. - 
Vide poſt, (G.) 


Repeal of a patent ; 
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aud Figure, 
In what caſes it may be; | 
Where the patent was ofa thing which the 
king could not grant. „ . 
Or founded upon a falſe ſugg geſlion. . 
Or a forfeiture be committed. 3. 
If there are two patents of the ſame thing; 
When a /cire facras lies by the patente. F. 4. 
When a/cire facias is not neceſſary, F. 5. 
Sc ire. facias for repealing a patent; 
In hat court it lies. - 3 
Vide ante, (F. 1, &c.) 
In what manner ſued. - . 7. 
Pleas to a /cire facias, and judgment upon 
confeſſion or by default, - « © © 
Surrender of a patent. - >» 1% 
How a patent ſhall be pleaded. - 6 


, 


Vid: I leader, C. 62, &c.) 
Right patent. Jide Droit, (B. l, &c.—D.) 
Jade more relating to Patent, in Dignity, (C. 
4.) Dijmes, (C. 5.—E. 7. O, (G. 
1, &c.) - Parliament, (L. 36.) — Fiſcount, 
(8. 5. 


Patron. 


Vide Advowfon. — Eecleſiaical Pafors, (C. 
10, II. )— Elif, (i. 2. „ ——_ / fitter, 
(A.4) 


Pauper. 
Suit in forn:d peuperis. Vide Fermd Panpert;. 
Poor. Yiu? Fuſtices of Peact, (B. 04, &c.) 


Dawn. 
Vide Mort rage. 


Pawnage, or Pannage. 
Vide Chaſe, (0. 2.)— Grant, (E. 6.) 


Papment. 


Vii Chancery, (4 F UI. Ei, (F. I, &e. — 
Pleader, 12 C. 10.—2 W. 2 

Payment of debts. /7de Admins); ration, (e. 1, 2. 

Hane, (3 A. Jo &c.—3 * . I, EE—4 ti. 

1.—4 W. 14. 

Payment Gi legacies. Fridge &dminijtration, (C. 3, 
& c.) - Chancery, (3 A. 3, &c.—3 is. 2, &. 
3 V. 3. 6.) 
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Reference Reference 
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and Figure. 


Peace. 
27 Leet, (M. 9.) — Prærogative, (D. I, * 
c 5 


Juſtices of peace. Jide title Fuftices of Peace. 
—Diſmes, (M. 4.)—Porceable Entry, (A. 
988 1, Kc. — 12, &C.) — London, (K. 
0 

C — 4 the peace. Jide Juſtices of Peace, 
(D. 5. 

Contra pacem. Vide Action upon the Caſe, (C. 4.) — 
Pleader, (3 Mc8.)—Prohibithpn, (F. 5.) 

Surety of the peace. Vide Va Entry, 
(D. 16, &c,) — Juftices of Peace, (B. 5, 


6, 7.) 
Peculiar. 
Vide Adminiſtration, (B. 6.)— Adminiftrator, (B. 
3-5) 
Peer and Peerage. 


Vide Abatement, (D. 4.) - Chancery, (D. 2.)— 
Dignity, per totum.—Ecclefiaftical Perſons, (C. 1.) 
— Nobility. Officer, (E. 5.:)—Parliament, (L. 
16, &c.) — Scotland, (D. 4. 6.) — Serement, 


(C.) 
Penal Statute. 
Vide Aion upon Statute, per totum.—Poifeiture, (C.) 
Parliament, (R. 19, 20.) 
Penalty, 
Vide Allegiance, (B. 4.)—Chancery, (3 S. 2.— 
4 D. 16, 19.)—Forfeiture.— Hereſy, (B. 6.) 
—Penal Statute.—Pre&rogative, (D. 60.) 
Penſlons. 
Vide Probibitien, (G. 11.)—Tenth:, (D.) 


Perambulation of a Fozeft. 
Vide Chaſe, (G. 1.—l. 1, 2.) 


Perambulatione facienda, 
Vide Pleader, (3 G.) 


Perkozmance. 


Vide Chancery, (2 C. 1, &c.—2 X. 1, 2.—4 D. 
4. 14.) —Condition, (G. 1, &c.— K. 1.— L. 1, 
314 
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and Figure, Page. 
&c. —M. 2, &c.)==Covenant, (E. 2. )—Epeates, 
(A. 7, 8.)—Pleader, (C. 51, &c.—2 G. 15.— 
2 V. 13.ä—2 W. 33.) 


Per ur v. 
vid: Action upon the Caſe, oy 7, 8.)=Tuſtices of 


Peace, (B. 102, &c.) 


Perpetuit v. 
Vide Chancery, (4 G. 1, &c.) 


Perſonating. 
Vide Action upon the Caſe for a Deceipt, (A. 3.) 
Petition. 
Vide Parliament, (F. 1, &c.—L. 2. 14, 15. )— Pre- ö 
ä (D. 78, &c.) 


Petit Cape. 
Vide Proceſs, (D. 5.) 


Petit Condlable. F 
Vide Leet, (M. 6.) 


Betit Larceny. 
Vide Fuftices, (O. 4.) 


Petit Treaſon. 
ide 3 (B. 3. 5.)=Fufiices, (L. 1, &c.— 
Y. 4) 
* Pheaſants. 
Vide Fift-ces of Prace, (B. 45.) 


Phyſicians, 


Phyſicians; the college of * 

Privilege of a — 

A pothecary. - 
Surgeon. - "= 


Vi 


288 
288 
289 
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Picage. 
Vide Market, (F. 8.3 


| Pie⸗ Powder. 
Vide Market, (G. 1, 2.) 
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and Figure, Page, 14 


Pillozp. 
Vide Leet, (K.) —Tumbrel, (B.) 


Pious Uſes. 
Vide Uſes, (M.—N. 1, &c.) 


Pipe. 
Vide Courts, (D. 9. 13.) 


Piracy. 
Vide Admiralty, (E. 3.) 


Piſcharp. 

The nature of the privilege. N 1 A 
Ferry. - 

Place. 

Vide Pleader, ( 8. 9, &.)—Privilege, (A. 2:3 - 


Plaint. 


Vide Abridgment.— Aſie, ( E. 11.) County, (C. 8. 
12.) —Couris, (P. 7.) leader, (C. 9.—3 
K. 2.) 


Plantations. 
Vide Navigation, (G. 1, Kc.) 


Play. 


Fide Action upon the Ca/e for a Deteijt, (A. 1.)— 
Bankrupt, (D. 38.)—Tuftices of Peace, (B. 42.) 
—Pleader, (2 C. 8.—2 W. 26.) 

Plea. | 

Vide Abatement, per totum.— Accompt, (E. 3, &c.) 
Accord. — Action upon the Caſe upon A un pit, { 
(H. 5, 6. 8.) — Aclion ufon the Caſe for a 
Deceipt, (F. 4.)—For a Diſturbance, (B. 2.) 
Fer Negligence, (C. 3.)—For a Nuance, (E. 


2.)=—Aion upon the Caſe uten Trover, (G. 6.) 
— Admiralty. (E. 21,)— Amendment, (K. 1.— 


M.) — Ancient Demeſne, (F. 5, 6.—G. 2, 3. l 
5. —Annuity, (F.) — Appeal, (G. 3. 7, &c.) 14 
—Arbitrament, (I. 4.) — Ae, (B. 12, &c.— | 
C. 3, 4.)—Attachment, (H.—I.) — A4taint, 14 


(C. 4.) —-Atiamment, M.) — Attorney, (B. 22.) N 
bail, (R. 3, &c.)—Bankrupt, (D. 35. 39.) 8 
m=Bargain and Sale, (B. 12,) — Barn and | 

Feme, 
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Feme, (2 D.)—Bafard, (D. 1.)—Chancery, 
(I. 1, 2.)—Cherters, (B. 3.)—Copyhold, (P. 4. 
Q. Curt, (P. 10.)—Devije, (P.)— 
D:/mes, (M. 15.) — Droit, (C. 5.) Error, (D.) 
Hine, (H. 1, z.) —Indidiment, (R.—L.)— 
Information, (D. 5.) — Juſtices, (W. 3.)— 
Parliament, (L. 4.)—Patent, (F. CC 
Pleader, (E. 1, &c.— M. 2.—0. 2.—Q. 6.— 
V. 3.—2 A. 3.—2 D. 3, &c. 12, &c.—z E. 
3.—2 G. 1, &c.—2 L. 2, 3.—2 8. 11. 17.—2 
V. 4, & —2 W. 13 16, &c.—2 X. 3. &c.—2 
V. 4, &c.—2 Z. 3. 3 A. 8.—3 B. 18, 19.— 
3 E. 4.—3 F. 3.—3 J. 7, &c.—3 K. 11, 12. 
—3 L. 10, &.—3 M. 11, &c.—3 N. 4.— 
3 O. 7, &c.) - Polar, (F.)—Prerogative, (D. 
74.) —Preſcription, (H.) — e Warranto, (C. 
4.) —Receipt, (B. 3.) — Surrender, (N.)—Temps, 
(G. 19) Voucher, (B. 1, 2.—F. 1, 2.)— 
Ulazary. (C. 2.) 

Common pleas. Jide Courts, (C. 1, &c.)—Plader, 
(C. 4, 11, &c.—3 B. 2.)—Yud Permittat, 
(D. 2.) i 

Con uſance of pleas. Yice Courts, (P. 1, Kc.) 

Court of pleas. Jide Chancery, (A. 1.)—Ceurts, 
(D. 2.) — eit, (G. 14.) 


Plcader. 
The advantage of pleading. 5 - 
Appearance 
What ſhall be. - - 
Where it ſhall be entred. - = 
How it ſhall be enforced. - — 


In an action againſt huſband and wife. 

At what time the appearance ought to be; 
At the day of the return of the writ. — 
When at the day by the roll. - 

When a man, who appears to one proceſs, ſhall 
anſwer to another. — | 

When not. - = 

When one defendant, who appears, ſhall an- 

{wer without the other. - 

When not. | - - 

Default of appearance. - 

Of what effect it ſhall be. - 


Count; 
To whom adeclaration ſhall be delivered. 


At what time. — = 
In B. R. — 5 
e b 
Vid: arte, (C. 2. 3.) 
Ho the declaration ſhall be entred. 
How it ſhall be amended. + 
Vide Amendment, (L. 1; 2.) 
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Reference Reference 
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and Figure, Page. 
When a declaration may be altered upon pav- 
ment of the debt by the defendant, wide poſt, 
2 C. 10.) 
| When a declaration ſhall be amended upon the 
ſtatutes of jeofails, vice Amendment, (L. 1, 
2.) — When a plea, wide pe, (E. 29.) 
Amendment, (M.) b 
The form of a count or declaration. - GC: 7 37 
In B. R. 
Mult be i cuffod* Mar? Mar”. „ 318 
Addition not neceſſary, nor recital of a 
plaint. — | PPE «A 9. 319 
When money may be brought into 
court. - b „E. 10. 320 
In C. B. 
Muſt be upon an original, Sc. - 0. Hs - 28ac 
How the original ſhi] be recited, » . tf 385 
Mutt be conformable to the or ginal. - C..13- 385 
When a variance ſhall be aide. re, 
What variance is not fatal. 
Special count upon a general writ. - G53 328 
Pledges upon adeclaration, - — . 16. 329 
When pledges ſhall be found in rep/ewin, vue 
bat, (3 K. 5.) | 
The nature of pledges, vd Bail, (A.—C;) | | 
Count or declaration mult have certainty, >> 17 $90 | 
Certainty of parties. - 1 8 
What ſhall be a miſnomer of the plaintiſf or | 
defendant, dige Aoatemert, (E. 18, 19.— MF 
F. 25, 18, Kc.) i 
When the omiſſion or miſtake of the name of a | 
party vitiates the count or not. #ive Action | II 
on the Caje, (H. 2) kf 
Certainty of time. - - C. 19. 331 \ 
Certainty of place. - - 0. 2%" 334 jt 
Vide ante, (C. 19.) j 
In what county an actiou ſhall be alledged, ./e i 
Action, (N. 1, 2, 3.) 


From what place a jury ſhall come, wide 1 
Amendment, (H. 1, 2.) Us 
Certainty of the thing demanded. - C 214 337 #1 
Certainty in other circumſtances. 318 | 
Declaration mutt be ſenitble. - . 233 3368 | 
But certainty to a general intent is ſuficient. - C. 24. 339 | i 
What certainty is required in a bar, vide f, ö 
(E. 5, 6, &c.) | | | 
And the words all have a reaſonable intend- 1 
ment. 8 - C. 23. 339 | 
And general words are ſufficient, where the * 
certainty lies within the defendant's * 
notice. - 0 I 
Where they are aſcertaites by other circum- 4 
itzauces . . 23. - 240 


And 
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And ſurpluſage does not hurt. - 
Vie po“, (E. 12.) 

Except where it defeats the action. - 

So leſs certainty is wanting for a collateral 
matter, . - 

And little certainty is many for induce- 
ment, - 


ide poft, (C. 43.—E. 10. 18.) 

So if it be ceriain in part and uncertain for other 
part, judgment ſhali be for the plaiatiff as to 
the certain part. - - 

Declaration muſt not be double. - - 
When ſeveral matters may be contained in the 

ſame declaration or not, wide in Abatement, 
(G. 4.) 
Declaration ought to ſnew a title. - 
And how ſeiſed, Oc. - - 

Vice poſt, (C. 43.—E. 22.) 

Muſt ſhew ſufficient ellate in him ſrom whom he 
derives title, - - 
Muſt plead a conveyance as it operates. 

How a bargain and fale ſhall be pleaded, 4 
Bargain and Sale, (B. 12.) — How a deviſe, 
vide Dewiſe, (P.) — How a common recovery, 
Tide po, (3 A. 8.) | 

If he claims by cuſtom or preſcription, muſt pre- 

ſcribe, c. 4 2 

When poſſeſſion is ſufficient. - — 
When a title ſhall be ſhewn in the replication. = 
When in the bar. - - 

Vide poſt, (E. 21; 22.) 

But title in the defendant is ſuficient to be al- 
ledged generally. 

So if it be alledged by way of inducement. - 

When a declaration ſhall ſhew a breach. - 

How a breach ſhall be aſſigned; 


In the words of the covenant. — 
According to the intent of the covenant, 
Oc. — a 


When it is not well afſizned ; 
If it does not comprehend the effect of the 
covenant. * 
If it be not certain. - 
If it does not ſhew an interruption by title. 
Viae peſt, (E. 25, 20.) | 
Averment in a declaration; 
When neceſſary. - 
Performance, when it ſhall be averred ; 
Condition precedent. 
The cauſe or conlideration of the duty 
demanded. - 
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'Tho? there are mutual agreements, if the 
thing to be done r tuch conſideration 
is by agreement to be dene at a day 
ſubſeque nt to the en of the 
con ſideration. - C. 33. 357 
When performance need not be averred ; 
Where there are mutral agreements. . $4 358 
Tho? one thing is to be done in coofſidern- 
tion of another, if it be agreed to be 
done at a day precedent. . 55. 359 
Where there are mutual remedies. - C. 56. 359 
Matter ex poſt facto, which defeats aneftate or 
intereſt, a - 
Performance, how alledged; * 
According to the intent. - - C. 58. 360 
Vide Condition, (G. 12.) 
Exact performance. - - C. 59. 360 
Vide Condition, (G. 11. ) 
Muſt ſhew to the court that it is well per- 
formed. - - C. 60. 361 
But it is ſufficient to ſhew a performance in 
general terms. - C. 61. 362 
When the conſideration of a patent ſhall be ay erred; 
When it is execvtory. - - C. 62. 363 
Or the ſurmiſe ot the _ - C 63. 263 
When not. » C. 64. 363 
How it ſhall be alledged. - C. 6;. 353 
When the continuance an an eſtate ſhall be g 
averred. - C. 66. 364 
Viae paſt, (E. 19, 20, 21, 22, 23, 24.) 
How it ſhall be averred. - „E. . 364 
Vide poſt, (C. 77 
When it ſhall not be averred, C. 68. 364 
Averment of a requeſ; 
When there ſhal: bz a ſpecia! requeſt, % ob; 
When a general requeſt 15 1utlicicnt, 4, 70. - $66 
How requeſt ſhall be mice, 171 166 
Vide Condition, (L. 11.) 
How aliedged. — as 72 366 
Averment of notice; 
When neceſtary. - Yo 74.  y6y 
Vide Condition, (L. 8, 9.) 
How it ſhall be alledged. — C. 74. 367 
When not neceſſary. - - C. 75. 317 
Vid: Condition, (L. g.) 
When a fact ſhal! be averred; 
To aſcertain the caſe to be within a 
ſtatute, AE „ 
By what words an averment ſhall be. «0.77» - $52 
When an averment is not neceſſary; 
Of matter apparent to the court. C. 78. 373 
An averment of that, which appears other- 
wiſe to the court, does not avail, - C. 79. 373 
2 Matter, 


1 


R Te ct: wetter. aw - . 
FRYE - 


k 


Matter, ex obundanti. 8 — 
Matter which comes properly ſrom the 
other fide. a - 
Inducement. - - 
An immaterial thing. — — 
Concluſion of a declaration. - 
When a declaration ſhall be "EY 
By the bar. - - 
Vide oft, (E. 
By the on 8 — - 
By verdict. - - 


Vide paſi, (E. 38.) 

When a defect in a declaration ſhall 
be amended, wide Amendment, (L. 1, 
2.)—How it ſhall be amended wide 
ante, (C. 6.) 


Imparlance; 
What it is. 6 - 
When it ſhall be oiver en. * £ 
When not. - is * 


When plea may be after imparlance or not, vide 
Abatement, (I. 19, 20.) 
Plea. - - - 
As to pleas in abatement, wide Abatement, per 
tet. 
As to pleas to a bill in equity, wide Chancery, 
(I. 1.) 


Mutt anſwer the whole declaration. 


1 poſts, (F. 4.— Q. 3.— E243 


And muit not be double. . 
Vice ante, (C. 33.) — 7, (F. 16.) 
Muſt not be argumentative, 4 
Nor vary from the place in the declaration wich- 
Out neceſlity. © 8 
Mult be certain. 6 
And ſhall be moſt ſtrong againſt the de- 
tc nd ants - - 
But certainty to a common intent is ſuf- 
f.cicnt. — 6 


Vi, Ze ante, (e. 24.) 
So !els certainty where the matter may be aſ- 


certained by evidence, i i 
And neceſſary circumſtances fhull be in. 
rended. — s 
And leſs certainty 1s N for an induce- 
ment. - 
Vide ante (C. 31. 43. Pes, (E. 18.) 
Or for a negative matter. : S. 


And farp' nage does not prejudice, £ 


Vide a. te, (C. 23.) 
When the general 10d ſhall be oleaded. is 
Plea amd unting to the general! inue is bad. 1 


When a plea wall be ſpecial ; 
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C. 85. 
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C. 83. 
C. 84. 


C. 85. 
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If it be by way of excuſe or juſtification. 


How performance or other acts are to be 


averred, wide ante, (C. 51, &c.) 
In anſwer to ſpecial matter. - 
Act by ſpecial authority. 


When a record, &c. ſhall be ſpecially al- 


ledged. 
When eſtates ſhall be ſpecially alledged. 
When not. 
It ſhall ſhew by what title. - 
Fiae ante, (C. 34, &C. ) 
Ip what right ſeiſed. - 
Vide ante, (C. 35.) 
And ſhall not plead by que e/fate. 
Vide peſt, (O. 1, &c.) 
When he may plead by gre ate. 
When he ſhall plead to covenants ſpecially. 
When generally. - 
Vide pat, (2 V. 13.) 
The form ct a plea in bar. - 
How it ſhall conclude; 
To the action. — 
To the record. 
Special concluſion; 
Et fic. - - 
Vue eſt cadem. * 
When it ſhall conclude to the country. 
When it ſha;l be averred. - 


Muſt be triable. - 


Form of pleading; 
When ſeveral defendants, Sc. = 


| Plea bad in part, is bad for tne whole, 


Vide poſt, (F. 25.) 
When it ſhall be aided; 
By the replication. — 
Vide ante, (C. 85.) 
By verdict. — 
Vide ants, (C. 87.) 
By the ſtatute of jeofails. - 
What ſhall be a miſpriſion or defect in 


form, wide Amendment, (T. 1, &C.— 


W. 

To ed a plea ſhall be delivered. 

At what time. 

Judgment for default of a plea. 
Replication; 
To whom it ſhall be delivered. — 
In what manner. - 
At what time. - 
The form of a replication. - 
How it ſhall conclude. - 
Muſt be conformable to the count, 
Departure, what ſhall be; 
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If the replication, c. does not maintain the 
declaration, Oc. - 

If it maintains à common law claim by a 
ſtatute. — 

Or euſtom. — 

Or by matter tantamount. — 


What ſhall not be a departure. 
When the replication ſhall aſcertain the count. 


When it ſhall make a title. - 
When it thall aſſign a breach. - 
When not. : | 

Muſt not be double. ” 


Fide ante, (C. 33.—E. 2.) 
Mutt be certain; 
But certainty to a common intent is ſuf- 
ficient, 
Vide ante, (C. 2 24.—E. 7.) 
De ſon tort dtucſic, when it ſhall be replied 
generally; 
If the plea goes merely in excuſe. 
Or juitifies by matter of fact. - 
When it is not a good replication generally; 
If _— of record => mixed with the 
a 


If the Soar NY Ns an intereſt in or out 
of the land. 


If the defendant claims by authority from the 


plaintiff himſelf. - 
Or by authority of law. t 
How it ſhall be pleaded. | 
Replication bad in part, is bad for the whole. 
Traverſe; 
By what words it ſhall be. - 
When neceſſary ; i 
When not neceflary ; 
If the party confeſs and avoid. 


If he juſtity the whole actios. - 
Tf it be a matter of law. - 
Or a matter of record. - 
Or not triable. — 

Or not expreſsly alledged. - 


Vide joft, (G. 13.) 
Or if there be a ——_ iſſue before, 
Of what thing a traverſe ſhall be ; 
WOt the molt material thing. 


hat thing is traverſable. - 

But traverſe of an immaterial thing is bad, 
Or of a ſuppoſal. N 

Or inducement. - 


Or a traverſe more large than neceſſary. 
Or more narrow. 
Traverſe upon a traverſe ; 
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Reference * | | 

by Letrer by 1 

and Figure. Pages 1 

Shall not be allowed when the firſt traverſe 1 


is material. G. 19. 461 
But traverſe after a traverſe 3 is allowed. - G. 16 abt 
So traverſe upon a traverſe, when the firſt is 
immaterial. - - G. 19. 462 F 
Inducement to a traverſe. - - G. 20. 463 4 
When an inducement is not neceſſary. - G. 21. 464 il 
When the * of a traverſe ſhall be 
aided, - - G. 22. 464 
Rejoinder. - - K. 465 
Surrejoinder. - - I. 465 
Rebutter. — — K. 465 
Surrebutter. — - L. 466 
When judgment ſhall be: 
Upon a bad count. - M. 1. 466 


When for default, wide tof, (Y. 1.) 
When upon nil dicit, wide ante, (E. 42.) 
Or upon confeſſion, vide 4. (V. 2.) 


Upon a bad plea. — M. : 
Upon a bad replication. - M. 3. 468 
At what time — ſhall be ſigned. M. 469 
Proteſtation, * - N. 470 
Shewing of deeds ; 
When it ſhall he. - 0. 452 
How pleaded. - - 2 479 
What deed, | - O. 3. 472 
Where one is privy. - - 0.4 473 
Or claims only part of the eſtate. -,  $- 49 
Or juſtifies under a party or pr. - SO & 43 
Tho' nothing is conveyed by * deed, if a 
deed was neceſſary. O. 7. 474 
When it is not neceſſary; | 
If he be a ſtranger. 0. 8. 474 
Except where the deed belongs to him. O. 9. 47 
If the eſtate be executed. - O. 10. 475 
Except where he 1s party or privy. © O. 311. 476 
If the ſhewing be hindred by = other party. O. 12. 475 
Or be impoſlivle. O. 13. 47 
If the deed was not neceſſary, or or conveyed 
nothing. - O. 14. 476 
Or be alledged in the inducement to the action F 
or bar, - O. 15. 476 6 
If the deed be not mentioned to intitle him. O. 16. 477 | 
When the not ſhewing 1s aided. - O. i7. 478 9 
Oyer; | 
Of deeds. - „ | 
Of writ and record. - - ©. &% . 20 | 
Demurrer ; ; | | 
What it is. - Q1. 483 I 
How it ſhall be delivered, Sc. - - Q. 2. 483 1 
Form of a demurrer. - - Q 3 484 [ 
General demurrer. - Q.4 486 h 
Confeſſes all the facts well pleaded. - 4 . 487 4 


But a demurrer is not a confethon ; # 
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If the Ws Sc. be bad. 


by 
Page, 


458 


488 


What matters are aided by a general demurrer 
Special demurrer; 
Founded upon ſpecial matter. 
Which ſtiews a Tpecial cauſe. 
Dummer r evidence 


When plea muſt ln! in iſſue tothe coun- 
try, wide ante, (E. 32.) 

When the general iſſue ſhall be pleaded, vide 
arte, (E. 13.) 


Muſt be upon an affirmative and negative. 

Mutt be upon a ſingle point. 

Not. upon a negative pregnant; 
Wat ſhall be called ſo. 


PARRY PAY 


Yet it may be upon a disjunctive. 
Muſt be upon a point material. 
And the whole ſhall be put in iſſue. 
Upon a triable point. 
The form of jaining iſſue and when and how 
the iſſue ſhall be entred, &c. for trial. 
When mis-joining an iſſue ſhall be aided ; 
By the H. 32 H. 8. 30. 


9g vom RAPED Þ Þ 


When an idue ſhall be tied. 
When it may be waived, 

When the trial deferred, 

When there ſhall be a new trial. 
When there ſhall be a repleader, 


ivy. 
What things verdid a may fd ; 
Matter of record. : 


A matter which bars or avoids an eftate. 
The jury may find a ſpecial matter, when they 
cannot give a general verdict upon it. 
Or give a general verdict, when the ſpecial does 
not warrant ĩt. 
May find a matter in another place or county ; 
When the place 1s only for a venue. 
When a local thing is material upon the ge- 


OO @Q 


When a bar in a foreign n is pleaded. 
At another time. 
When it ſhall not find a 3 another place; 
In criminal caſes. 
When the place is parcel of che iſſue. 
When the place is material, 


So the jury cannot find 


oh. 
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and Figure, 
A thing contrary to the record. - $8. 16, 
Contrary to the matter agreed by the parties. S. 17. 
Out of the iſſue. - - S. 18. 
And a verdict ſhall be void; | 
If it finds only part of the iſſue. „ 
If it be imperfect. „ Ms 
When the imperfection ſhall be aided by in- 
tendment, w:de pot, (S. 31.)—When by 
ſpecial conclulion, vide tft, (S. 35.) 
If it be uncertain. . 
If it be only argumentative. - - S. 22, 
If it be repugnant. - -- & 2% 
If it be variant from the declaration. S. 24. 
Or gives damages for a thing not incurred. S. 25. 
But a verdict is ſufficient; 
If it finds the ſubſtance of the iſſue. S. 26. 
Or omits a thing not material. — - © 25. 
Surpluſage does not avoid it. 8. 28. 
Except where ĩt tends to the ** — of the party. S. 29. 
Nor a ſmall variation, S. 30. 
Vide ante, (S. 24.) 
And it is ſufficient, if it map be ſupplied by 
intendment. g. 
And ſhall have a reaſonable intendment. 8. 32. 
And a reaſonable conſtruction. - 33. 
When an intendment does not aid. - Þ. 34. 
When verdict aided by a ſpecial concluſion ; 
For the court doubts of nothing bur that 
which is referred to the court. - S. 35. 
And therefore a ſpecial concluſion waives the 
ſpecial matter. S. 36. 
So a ſpecial concluſion aids other defects. 7 
Eut a concluſion does not aid; 
If it be contrary to the premiſſes. - 5. 16 
Or if the ſpecial matter be out of the iſſue.— S. 39. 
Or contrary to the general verdict. 8. 40. 
A verdict needs not preciſe certainty. - S. 41. 
Nor certainty in a thing not material. - S. 42. 
So a verdict is aided by : a * to part of the de- 
claration. - S. 43. 
| By amendment. -  & 44 
When a verdi& ſhall be amended, vide Amendment, 
(F. 
When a dia ſhall be avoided ; : 
By miſdemeanor of the jury and parties. 8. 48. 
When not. - S. 46, 
By arreſt of judgment. - - S. 47. 
By an inconſiſtent verdi upon another iſſue. S. 48. 
Poſtea. Ja - | «= "To 
Continuance of ſuit or proceſs ; 
When neceſſary. - - V. 1. 
When not. — V. 2. 
How it ſhall be entred. = 8 
At what time. - V. 4. 
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By unt words, . 

Diſconi'iwuance z 
What {all be. - 
To part. - - 
To one perſon. 8 
The effect of a diſcontinuance. 

| When it ſhall be by leave of the court. 

When it ſhall be aided, = 

Nonſuit; 

| What ſhall be. - 

Retraxit, what ſhall be. Fa 
Who may be nonſuited. - 


When a nonſuit 1s peremptory. 
When a nonſuit of one of the plaintiffs ſhall be 
a nonſuit of the other, - 
Judgment; 
When it ſhall be upon default. - 
When upon confeſſion. 
When upon the declaration, vles, e.. 


A, 


and Figure, 


xs EESEES 


When there ſhall be judgment on the declaration, 


plea, or replication, vide ante, (M. 1, 2, 3) 


Writ of inquiry; 
When neceſſary. - 


When error in a judgment ſhall be amended, 


vide Amendment, (R.) 


When a motion ſhall! be allowed in arreſt of 


judgment, viae ante, (S. 48.) 


How it ſhall be executed. © 
What proof neceſſary. - 
Before whom it ſhall be executed. 

When it may be quaſhed. - 


When there ſhall be judgment vpon it. 
Proceeding and picading in particular actions; 


Pleacing 1 in an action by or againſt an attorney, 


wide Attorney, (B. zt, 22.) 


By or againſt an adminid trator, vide pc, (2 D. 


19, Kc.) 
In actions by and againſt huſband and wife; 
In an action by huſband and wiſe. 


In an action againſt huſband and wife. . 
When huſband and wife ſhould join in an ation by 


or againſt them, or when one ſhall ſue or be 
ſued alone, wide Baron and Feme, (V. W. X.) 


Plea, Sc. - - Fa 


In actions dy and againſt a corporation. 
In an action by a corporation. 5 
In an action againſt a corporation. 
In actions by and againſt an infant; 
In an action by an infant; 
Mult ſue by guardian or pro. bein amy. 
In an action againſt an infant; ; 
M. uſt defend by guardian, ; 
In actions o) and againſt an executor of admini- 
Uratoi Rn 
1 
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In an action by an executor. - - 
What actions he s have or not, vide Ha 
mmiſtration, B. 13) 
In an action againſt an executor - 


What actions lie againſt him, vide Admini- 
ftration, (B. 14, 15. ) 

Pleas to an action by an executor. - 

To an action againſt an executor z 

In abatement ; 


Adminiſtrator not executor, 5 
Adminiſtration to a ſtranger, and not to 

him. 1 5 

Another executor not named. - 
In bar; 


Ne unques cæecutor. 
Non c factum; mn affumpſit. 
Plene A dminiftravit. - 
In an atom by an adminiitrator, 
In an action againſt an adminiſtrator. 
Pleas by an adminiſtrator ; 


In abatement. - - 
In bar. — n 
Pleas to an action by an adminiſtrator. - 
Judgment againſt an executor or admini- 
ſtrator; 
When S an's Fropriis. - 


What ſhall bea dJ-voftav?, and ow found 
vide Abminijtration, (I. 1, 2.) + 


When not. - - 
In actions by and againi an heir; 
In an action by an heir. — - 
In an action againſt an heir. — - 
Pleas by an heir. - - 
Vide Aſſets, (Az.) 
Replication, jm 
Judgment againſt an * - - 


Execution. - 
What lands are aflets, in Wy TK hands of the 


heir, vide Afets, (A.) 
In actions by and againſt an affignee 
In an action by an allignee. - 
In an action againſt an al-gnee. 
As to proceedings and pleading in account, 
wide Account, (E. 1, &c.) 
Pleading in unt; what N good; 


Non afſumpſit, Oc. - 
Tender. = = - 
Within age. . 


When and how it muſt be pleaded, * and re- 
plications thereto, wide pot, (2 W. 22.) 
— Ate, (2 C. 2.) 
Outlawry. - 
How it ſhall be p! ded i in s vide 


Abaten cut, (E. 2.) : 
3 K 3 
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by Letter by 

and Figure, Page. | 

2 D. 1. 574 f 

2D. 2. $74 

2 D. 3. 576 | 

2 D. 4. 577 | 

2D. 5. 577 

2D. 6. 377 

87. $78 

2 D. 8. 578 

8 : £78 

2 D. 10. 584 

2 D. 11. 586 

2 D. 12. 586 

3D. 13. $87 

2 D. 14. 587 

2 D. 15. 587 

2 D. 16. 589 

2 E. 1. 591 

2 E. 2. 591 

2 K. 3. 592 

2 E. 4. 593 | 

2 E. 5. 593 | 

2 E. 6. 595 i 
| 

. 1. 596 : 

SF. 2. 596 | 

2 G. 1. 596 

2 G. 2. 596 

2G. 3. $97 

2 G. 4. 597 

How 
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How in bar, vide pot, (2 W. a.. ) 
Foreign attachment. 
When and how it ſhall be pleaded, wit 
Attachment, (H. I. ) 
Compoſition. dv - 
Statute againſt uſury. - 
Kays oa be uſury r not, wide ; 
. ) ; 
How it ſhall be pleaded, wide po, (2 
W. 23.) * 
Statute againſt gaming. 85 _ 
What play or contract is Wegal on | the ſta 
— tute, vide Juſtices of Peace, (B. 2) 
yon y ſhall be pleaded, wide poſt, (2 W. 
2 
Accord or arbitrament. 
* * ſhall be good, vide Accord, 
( 
What arbitrament, vide AI, (E. 
1, &c.) 
How an accord ſhall be pleaded, vide Accord, 
(A. 1.0.) © * 
How an arbitrament ſhall be 1 vide 
Accord, (D. 1, 2.) 
Payment. - - 
Inſimul computaverunt. - 
Bond for the money. 8 
Diſcharge from the promiſe. 
When a promiſe may be diſcharged or not, 
vide Aftion on the Caſe upon Aſſumpfit, 
(G.) 


Releaſe. * . - +0 


Performance. 7 
Diſcharge upon ſtatute 6.0 inislvent debts S; 


Pleading in an action for a deceipt. - 


45 to the original and declaration there- 


in, Fide Action upon the Caſe for e 


(E. 1, Kc.) 


Pleading in trover. 1 2 


As to a declaration in trover, wide Aion 
upon the Caſe upon Trover, (G. 1, &c.) 


Pleading in conſpiracy. - 


As to the original and dectaration there- 


in, vide Action upon the Caſe for Conſþi- 


racy, (C. 1, &c.): 


Pleading in an action for defamation z 
Declaration. - 2 


As to a declaration in ſeandalum magna- 
tum, vide Action on the Cafe 4 Drama 
tion, | B. 3 9 F 


For ſlander of title, vide Aion on * E. 


Cafe fer Defamation, (C. I, &c.) 
For flander :gainſt a common perſon, 
wide Adler uon the Cafe for D.fama- 

; lion; (G. I, &c) 


Reference Reference 
by Letter by 
and Figure, Page, 

be, © 

2-G. 5. 598 
2 G. 6. 598 

2 8. 7. 599 

2 G. 9. 599 

26. 10. 559 

2 G. 11. 600 

2 G. 12. 600 

2 G. 13. 600 

2 G. 14. 600 

2 G. 15. bot 

2 H. 0 
11. 602 

2 K. : 602 

2 L. 1. 602 


Plea; 
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Reference Reference 
6 by Letter by 
Plea; . „„ 8 | # 
Not guilty. . 8 « ® 2 *. 2. 603 ; 
In juſtification ; "7 IT 
Whew allowed. - — 2 L. 3. 603 
Replication to it. 1. 4. 683 | 
How. juſtification ſhall be pleaded. - 25; tg | 
What ſhall be a good 2 21. 6. 605 
What not. 1. 7. 605 


Pleading in an action for ddifturdaces. * 
As to the declaration and pleas in an action on 
the caſe for diſturbance. wide Action on the 
Caſe for a Diſturbance, (B. 1, 2 : | 
Pleading in an action for a nuſance, - -. 2N; bog 
As to the declaration therein and pleas there« 
to, <'Y Aion on the Caſe fur a Nuance, (E. 
1, 2 
As to proceeding in a guod permittat, wide 
—_ on the Caſe for a Nuſance, (D. 


.2 M. 665 1 N 


Pleading in an action for a mis feaſance. - 20. 605 | 
Pleading in an action for negligence ; 

In his office, &c. - + IP. „ Got | 

In keeping a dog, &&c. - „ 

In keeping fire. 8 .  6d7 
Pleading in an action __ 2 common inn- 

keeper. 20. - 608 

As to the declaration 1 vide Action yo | | 

the Caſe for Negligence, (B. 1.) 
Pleading in an action againſt a common 
- 2R. 608 


carrier, - - 
As to the declaration in ſuch action and pleas 
thereto, wide Action en the Caſe far Negli- | 
gence, (C. 2, 3.) . 1 
Proceeding in actions upon ſeveral ſtatutes. 28. 608 1 
When an action lies upon a ſtatute or not, vide ed 1 
Attion upon Statute, (A. 1.—z3.) - | 
How it ſhall be: ſued by qui tam, e. r | | 
party grieved, vide Attion upon Statute, * 3 > | 
— F * Ky > * f 
When the "IDS ſhall be recited or not, 
_ how, wide Action uon Statute, (G. 3 
1.) a IP" 


Upon the ſtatute of TRE 13 Ed. i. of bus "2 

and c | - T6 h*, oF: | 

Vide Hundred, (C. 2, &e. ) - GS. 053d + 1 

Declaration muſſ be againſt the inhabitants "CM a | 
of the hundred generally. * -#. { '- IS. 2 bog | 

Recicing the hate. = . Loo 5: wi, Þ-8, 3. 609 [ 

Muſt ſhew the time of the robbery. ” $4258, 4. 609 | 

And that it was within the hundred, fc. 2 8. 5 609 I 

Muſt alledged oath before a — wy os : | 
peace. — 28. 6. 60 

And notice. 28. 7. 610 

And ptoperty of the goods. — 28. 8. 610 
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And particulars of them. ” 
Muſt conclude contra formam flatuti, 
Vide Indiament, * 5,6.) 

Plea. 1 
Venire facias. - 
Judgment. - 


As to judgment againſt the handred, wide 
Hundred, (C. 5.) 


Upon the S/. 2 (or 2 & 3.) Ed. 6. 13. for 
tithes; 


By whom it lies. $* 
Againſt whom. 4 
Declaration, BY 
Plea. 


Upon the St. 1 R. 3. 5 for ſelzure of a felon's 
goods before conviction. 

Upon the Sr. 1 & 2 Ph. & M. 12. for 51. for 
driving a diſtreſs three miles, Cc. 

Upon the Se. 8 H. 6. g. for a forcible entry. 

Upon the S. 23 H. 6. 8. for being under-ſheriff 
two years together, - 

Upon the St. 21 H. 8. 13. againſt a ſpiritual 
perſon ; 

For taking a farm. - 
For ncn-relidence, 

Upon the Sr. 33 H. 8, 9. for ofing unlawful 
games, 

Upon the St. 13 K. 2. and 2 : K. 4. 11. for ſuing 
in the r for a matter not ſuper altum 
17417, I 

Upon the &. E 14. for forgery. 

Ur on the St. 8 EI. 2. for ſuing in the name of 


another, without his conſent. © 


Upon the Sr. 25 Car. 2. 2. for not taking the 
teſt. - 
Upon the /. 2. & M. 5. for reſcous of a 
diſtreſs. 
Upon the S/. 4 & 5 W.& MM. 8. or mend. 
ins highwaymen. 
Ple. idivg in account. - 
As to proceſs, declaration, pleas and other 
proceedings in account, wid? Accompt, (E. 
1, Kc.) 
As to the writ, declaration, pleas, judgment, 
Sc. in annuity, vide Aunty, (D. E. F. 
G. H.) 
As to the writ, count, pleas and other pro- 
— in appeal, wide Appeal, (G. 1, 
c.) 
No to the plaint and other proceedings in aſiiſe 
Jide Abe, (B. 8.) 
As to the pleadings in atiaint, vide Attaixt, 
(C. 1, &.) 


Referen 
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2 S. 9. 
2 S. 10. 


2 8. 11. 
2 8. 12. 
2 8. 13. 


616 


617 


THE INDEX 


As to proceedings in audita querela, vide Au- 

dita querela, (E. 1, &c.) 
Pleading in covenant; 

Proceſs. | 


Declaration. 


Demurrer to the declaration. 


Plea; 


When it ſhall e after oyer. 


What pleas are bad 
Non infregit 'onventionem. 


What good 3 


Non eft fadium. 
Accord. 


Arbitrament. - 
How an arbitrament ſhal 


Outlawry. 


vide Accord, (D. 1.) 


Releaſe. 
Defeaſance. - 
Covenants performed, 

Vide poſt, (2 W. 33.) 


Pleas to a breach for non-payment of rent. 


For not making aſſurance. 
For not repairing. - 
Judgment. 
Execution. 
Pleading in debt; 
Where it ſhall be brought. 
What proceſs; 


Summons. 


Capias 


Upon a ſtatute, recogniſance, &c. 


Upon a contract. 
When it lies, vide 


Exigent. 


Outlawry upon it. — 

Capias utlagatum. — 

Declaration in debt; 

Muſt ſhew the certainty of the debt de- 
manded. - 

When in the debet et detiuet. 

Declaration upon a bond, tc, 


When it lies, vide Dett, (A. 3.) 


Upon a judgment. a 


Pleas; 


Nul tiel record, nil debet, &c. 


Vide 
Upon a demiſe. 


Judgment by conteſſion, Oc. 
Plea in debt ; 
Upon a bond, what are good or not. 
To debt, what pleas the defendant may plead 


fofl, (2 W. 36, &.) 


in abatement, vide Abatement. 


Dett, (A.8.) 


| be pleaded, 
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by Letter by 
p | and Figure. Page. 
Nil dee 3 " 1 W. 17. 641 
Non G. factum. - IH 2 W. 18. 642 
Per Dures. - 13 - 2 W. 19. 644 
Replication; ned 
Per minas. 5 Fj » iS W. 90. 644 
Replication; ; ; IX 
Coverture. a | - 2 W. 21. 644 
Within age. - » - 2 W. 22. 644 
Replication; | | n 
Statute of uſury. - „ „ .. bes 
Replication; : 3 3 
Outlawry, Oc. 2 W. 24. 615 
The St. 23 H. 6. 10. chat it it was to a ſheriff, | 
c. colore officite - - 2W. 25. 646 
Replication; . 
The St. 16 Car. 2, againſt gaming. - a W. 26. 648 
Tho St. 5 Ed. 6. * ſale of offices. 2 W. 27. 649 
Tender. 2 W. 28. 649 
Vide Condition, (G. 6, 6e.) 
Solwit ad diem. 2 W. 29. 650 
Releaſe. . - 4 - 2 W. 30. 652 
Comperuit ad diem. - 2 W. 31. 653 
Covenant, £7. that he would not ſue. - 2 W. 32. 653 
Condition performed, — - 2W. 33. 653 
Upon a ſtatute or recogniſance z 
Releaſe. - - 2 W. 34. 656 
Defeaſance. - = 2 W. 35. 650 
Upon a judgment; ff 
Vids ante, (2 W. 13.) | | 
Execution done. - 2. W. 36. 656 
Defeaſznce. - — „ ͤo e 
Nul tiel record. 2 W. 38. 637 
When this — is neceſſary, vide Record, b 
B. ) + 1 | 
| We error may be pleaded, when not. 2 W. 39. 657 
But matter intitling to an aut * | 
cannot be pleaded, - . =: > 2 W. 40. 657 
Nor an arbitrament. 657 
Demurrer. e 
Upon a contract; ea 1:15 he ; 
Ni debut. © + — a. „ „ 44. 657 
Ni detinet. — „ „ ee. 058 
Wager of law. - 2 W., 45. 658 
An obligation for the ſame debt. 2 W. 40. 659 
Upon a demiſe ; - —_ FEES 7 
Nil debet. * ot - 2 W. 47 660 
i] habet in tenementiy, or nou a. \.. \= ,3*W. 48. 6060 
Tender. » (. 6: 4 V. 49. 661 
Entry and expulſion, 5 - 2 W. 50. 661” 
Judgment in debt. 13 » 2 W. 51. 662 
Liae ante, . ) : 
eading in detinue; ls, w.4 
15 — 18 2 X. 1 652 


Proceſs. 
W hen detinue 1 vid Pekin (A.) 


Reference Referepee 
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When detinue for charters, wide Charters, 


(B. 1.) 


Declaration. 
Fleas in detinue; 


Nel detinet. . 4 
Wager of law. 
Unrco 1 prift. 


Delivery to him, to > whoſe uſe, &c. 


Releaſe. 
Garniſhment; 
When allowed. 


Proceſs againſt garniſhee. 


Pleas by him. 


When garniſhment not allowed. 
Judgment in detinue. os © 
Fleading in dower, dower aude nichil babet ; _ 
The proceſs. 64 7 
Count in dower, 
View. 
What pleas may be after a view vide Mate- 


ment, (I. 25.) 


Pleas in dower; 


In abatement. 

Vide Abatement. 
In bar; 

Tontes temps priff.. 


; Det inment of charters ; 


Replication; 3 
Ne unques fcijie, &c. 
Within age dowable. 
Replication ; 
Huſband alive. 
keplication ; 
Ne ung ef arcouple. 


Replication; 


Elopement. 
Replication z . 
Divorce. 9 
Join ture. 


Replication 3 
Fine, or recovery. . 

Replication; 
Aſiynment of dower. 
Term for years in H. 
Releaſe 
Voudu er in dower. 
Judgment 1 in dower. 
Plexding in cjectment; 
Declaration; 


Muſt demand a thing certain. 
o nen notice to quit 15necelilary. 
By whom it lies, ide Ljcetment, (A. 


—B.) 


Reference Reference 


by 
P ages 


678 


176 THE INDEX. 


Reference Reference 


by Letter by 
and Figure. Page, 
| Muſtbe upon a good nl, 22. 2. 679 
Plea. - - 2 & $- Obs 
Judgment. - - - 3 . 4. 083 
Proceeding in a wrir of entry, - 3 A. 1. 689 
Vide Dumfuit infra Mtatem, (A. 7 
To have a common recovery; | 
The manner of paſſing it. - 3A, 2. 690 
When it thall bar an entail, w/e E/ates, (B. 
27, Kc.) 
Againſt whom a writ of entry lies. - 34. 3. 691 
How a good tenant to the proccipe ſhall 
be made ; 
Vide Recovery, (B. 3. ) 
Of what things. - - 3k. 4 69:7 
Count. - - e 
Voucher. - 8 - 3A. 6. 692 
Judgment and execution, „ 
How a recovery ſhall be ** - 3A. 8. 694 
Proceeding in error; 
In what court it ſhall be brought; 
When in the ſame court. - - 3B. r. 8 
When in C. B. — 0 
In B. R. — - 3B. 3. 696 
In the exchequer. os. - "1K 4 697 
Vide Courts, (D. 6.) 
In the exchequer-chamber. - "23. £. 656 
In parliament and other conrts, - 3B. 6. 699 
V:ie Parliament, (C. 1, &c. ) 
Upon what judgment. I =, ' 900 
At what time it ſhall be ſued. 7. 
By whom it ſhall be ſued, - - 3B.g. 701 


By or againſt whom execution ſhall be, 24 
E recution, (E —F.) 


Againſt whom it fhalt be ſued. - - 2B." 10. 703 
The manner of ſuing error. - - 1. tt. 704 
When it ſhall be a fh. - - 3B. 12. 706 
Record how removed. - 17 
Aſſignment of errors; 
When it ſhall be. | . 713 
How it ſhall be. - „ . 720 
What matters cannot be aſfigned. - 3B. 16. 717 
Seire facias ad audiend” crrarcs. 3 B. 17. 718 
Pleas to errors aſſigned. 
In nth ft erratum. - - 4.4% 720 
Releaſe of errors, &c. . 10. 70 
Judgment in error. - <4. £ 722 
Proceeding in eſcheat. - 4.24 fs 726 
Fide Eſcheat . 
Proceediag in falſe judgment. - - 1D, 726 
Proceeding in formedon ; 
Proceſs. — - 3E. 1 727 
Count; | 
In formeden in cliſetuder. — 3279 
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In remainder, or reverter. - - RR. 3. 220 
Pleas. - - "1. & 729 
Voucher. - - - 35. & 9730 

Proceeding in partition; ; | 
The proceſs. - - QF. . 739 
When partition lies, between whom, and 
how it ſhall be made vide Farcener, (C. 
1, &c.) 
Declaration, - 8 1 730 
Plea. - «i F. 3. 734 
Judgment. - 9 F. 4+ 731 
Proceeding in ferambulatione facienda, - 3 G. 732 
Proceeding in bene, wviae poſe, (3 K. 6.) 
Proceeding in prohibition, - - 3H. 732 
Proceeding in guare impedit ; 
The procels. — 7 733 
Original. i 3 735 
Declaration in grare impedit; 

For and againit whom. - - YI. 3. 735 

Muti thew a title to the advowſon. - 31. 4. 737 

Mutt alledge a preſentment. > 4. &.. 9738 

And diſturbance. - - 31. 6. 739 
Pleas in guare impedit; | 

In abatement; 

Miſncms: T, Ee. — 2 $3 1 7. 739 
Plenarty. - - ES” 246 
In bar. - - Th 748 

Replication. - = 51. 744 
Judgment in quare net. - JI. ths 7 

When damages or colt: are allowed in gare 

impedit, vide Costs, (A. 2.) Damages (A. 

* 4 

Writ to the biſhop. - = $3 6 - 246 

Vide ante, (3 I. 9.) 

Pleading in replevin; 
Procels. | 

By writ of replevin. - 70 

By plaint. - 3 . 70 

By cuſtom. "BK. . 17 

By writ of ſecond deliverance, - 3K. 4 751 
Pledges when found. 178 
Wuen a bond, via” Replewin ty b) 

Replevin, huw removed; ; 

By pee. - "Jo K. 6. 53 

By certiorart. - „55 

By recordart. - „ 754 

As to a recordari in aucient dimgſuc, wide 

Ancient Demeſne, (G. 5. * 

By accedlas ad curiam. 3K. 9. 754 
Declaration in replevin. - - +. 1. 754 
Fleas in replevin ; a | 

in abatement. - - 3K. 11. 750 

In bar. - . - 3K. 12. 757 
Avowry. 
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When neceſſary, EG © > .3K. 13. 
Conuſance. — - 3K. 14. 
Avowry for rent and ſervices. 1 79 
Bar to it. 4 -- 3K. 16. 
— „ - | 3K. 15. 
For a rent-charge. 4 . 
For rent ** a reſervation. * - 3.K. 19. 
Bar to it. - — 3. $0. 
For damage: Kae - 3K. 81. 
Vide poſt, (3 M. 26.) | 
Bar to it; 
His freehold. 2 - 3K. 22, 
Tender of amends, - =:43&. 23. 
By common. - - 3&. 24. 
Replication ; 3 
By way, Sc. — - 3K. 25 
Replication 
By force of a warrant or commiſſion, 
_ e, - 3K. 26, 
Fide poſt, (3 M. 23.) 
For an amerciament. 8 - Y Ks 275. 
For cuſtoms. "= - 3K. 28. 
Judgment in replevin; 
For the, plaintiff. 1 „ 3829. 
For the defendant. - 3K. 30. 
Execution. — 3E 31. 
Recaption. - - 3K. 32. 
Pleading in /cire facias ; 
When it lies ; 
By the common law, - 3L. 1. 
By the St. V 2. 45. - - 1.2. 
Scire facias upon a judgment; 
How it ſhall be ſued. - 31. 3. 
Jide Bal, (R. 1, &c.) 
Upon what Judgmen. = - JL 4 
By whom. - - 3L. 5. 
Againſt whom. 8 - 3 L. 6. 
When it does not lie. - 3b 7. 
Judgment in ci facias upon default; ; 
When without two ſcire facias”s, * Ji» 8.. 
When not. 3 - 31. 9. 
Pleas to a ſcire Facius; 
What are allowed. „ 31. 10 
To a /cire facias upon a judgment ; 
In abatement, - 3L. 11. 
In bar; 
By an executor or adminiſtra- 
tor. — 12. 
By an heir. > . 13. 


Fu 
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By terretenants. 

By the defendant himſelf. 
Scire facias upon a recogniſance. 
Scire facias for other cauſes, 
Judgment in a ſcire facias. 


. 
A 


1 
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Vide ante (3L.8,9.) 
Pleading in treſpaſs; 
The original. - 
Proceſs. 1 y 
When treſpaſs 8 or not, and by or 
againſt whom, vid Treſpaſt, (A. 1, &c.) 
When with aim cum, Ic. wide Troſpaſe, 


(C. 1.) 
Declaration ; 
In what county alledged. a 
Muſt be direct and poſitive. 


Muſt be certain. 
Muſt be conformable to the original, 
Muſt be vi et armis. 


Muſt be contra pacem. 


Muſt ſhew a property or poſſeſſion i in the 


plaintiff, 
When it may be with a 8 
Pleas in treſpaſs; 
Not guilty. - 
In diſcharge ; 
A releaſe. 4 
Accord or arbitrament. - 
Replication ; 
Recovery in another action. - 
Vide Action, (K. 1, Kc.) 
In excuſe or juſtiſic: tion; 
To an aſſault and battery ; 
De fon aſlault; * 
Replication. 
Moll ter mans impoſuit 3 3 — 
Replication. 
Defence of his poſſeſſion. 
Amicable conteſt. 5 
Due correction. - 
Inevitable neceſſity. 


To an aſſault per ye tides, De. 


amiſit. 


To falſe impriſonment; ; 


By his own authority, as an officer, Vc. 


By warrant of a juſtice of peace. 
Vide ante, (3 K. 26. 3 
By pracels. 
To treſpaſs for cattle or On" ; 
Diftre(s for rent, ©, 
Damage fraſant. - 
Vide ante, (3 K. 21.) 
For prevention of damage. 
Default of the plaintiff — 
Defect of fences. 
Replication. 
Neceſũty. - 
Inyoluntary accident. - 
Ta treſpaſs , ro benis cum uxore abduttics 


Reference 
by Letter 
and Figure, 
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| and Figure, Page, 
To treſpaſs for killing a dog, c. - 3M. 33. 803 
To treſpaſs guare clauſum fregit ; | 
The common bar. - - 3M. 34. 804 
Licence. - - 3M. 35. 805 
Tender of amends. * - 23 M. 36. 806 
Public good. - - 3M. 37. 806 
Prevention of damage to himſelf. - 3M. 38. 807 
Uſing or ſecuring his property. - 3M. 39. 807 
Title with colour to the plaintiff. | 
When colour ſhall be given. - 3 M. 40. 808 
What colour ſhall be good. - 3M. 41. 809 
Other juſtifications. ' - - 3M, 42. 810 
Pleading in warrantia chartz ; | 
When it lies. . „IN. 3. 916 
Proceſs. 7 - 3N. 2. 811 
Count. 10 IN. . 84 
Plea. 5 1 = 4 813 
udgment. - - +3. $88 
*—.— in waſty 1 1 - 
Proceſs. | - - 30.1. $12 
Count; ' 
Muſt ſhewthe plaintiff's title. e 
By whom waſt ſhall be brought, vie 
| Waft, (C. 2, 3.) 
How the wait ſhall be charged; 
In the zenet or the tenuit. 30. 3. 815 
Againſt whom waſt ſhall be brought, 
vide Maß, (C. 4.) 
Conformable to the writ. - 10. 4 Big 
Particulariſing the quality and quan- 
tity, Sc. - 30. 6. 816 
Muſt be ad exhereditationem querentis, — 30. g 816 
Pleas ; 
No waſt committed. - - 20: 7. $16 
Releaſe, - - 430.8. 817 
Accord, - - 409g B827 
Pleas in abatement. - 30. 10. 817 
In juſtiſication; * 
For repairs. 30. 11. 817 
For boots. - - 3 O. 12. 817 
Arid mortuw. 05 - 3 O. 13. 818 
Leaſe without impeachment, Oc. - 30. 14. 818 
In excuſe ; 1 
| Reparavit. - 30. 15. 818 
A releaſe. - - 30. 16. 818 
Reparari nom fotuit. — 0 - 30. 17. 818 
No demiſe; - 3 O. 18. 818 
Replication; F 
A meſne remainder-man alive, - 30. 19. 818 
Venire facias. | - 3 O. 20. 818 
View in walſlt. - 30. 21. 819 
Judgment in waſt. - 3 O. 22. 819 


What ſhall be recovered, vide Na. | 
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